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Oases  Decided 

IN  THK 

COUET  OF  APPEALS 

OF  THE 

State  of  New  York, 

COMMENCING  APRIL  £8,   1911. 


Alexander  Herzog,  Respondent,  v.  Simon  Marx  et  al., 

Appellants. 

Fixtures  —  when  they  may  be  real  estate  as  between  g^rantor 
and  grantee  and  be  personal  property  as  between  the  grantor  and 
third  persons  —  when  grantee  may,  under  covenant  of  seizin  in 
deed  to  real  property,  recover  value  of  fixtures  claimed  by  others 
under  conditional  contract  of  sale. 

1.  Plumber's  fixtures  attached  to  a  building  in  such  a  manner 
that  they  can  be  detached  and  removed  therefrom  without  serious 
or  substantial  injury,  either  to  the  building  or  to  the  freehold,  and 
without  destroying  the  articles  themselves,  may  be  real  estate  as 
between  grantor  and  grantee  and  yet  be  personal  property  as 
between  the  grantor  and  third  persons. 

2.  Where  the  owner  of  a  building  had  pluuiber's  fixtures  placed 
therein  and  annexe<l  thereto,  under  a  contract  by  which  the  title 
of  the  fixtures  was  retained  by  the  conditional  vendors  until  i>aid 
for,  they  to  regain  possession  in  default  of  payment,  which  con- 
tract was  duly  filed  pursuant  to  the  Lien  Ltiw ;  and,  before  the 
fixtures  were  paid  for,  such  owner  conveyed  the  premises  to 
another,  his  grantee  acquired  no  title  to  the  fixtures,  and  when 
such  grantee  subsequently  conveyed  the  premises  to  a  third  person 
by  a  full  covenant  deeii,  with  the  usual  covenant  of  seizin,  the 
latter,  who  was  c>ompelled  to  pay  for  the  fixtures  in  order  to  pre- 
vent the  materialmen  from  taking  them  from  the  building,  may, 
under' the  covenant  of  seizin  in  the  deed,  recover  from  the  devisees 
of  his  grantor  the  amount  paid  to  retain  such  fixtures. 

3.  The  fact  that  the  plaintiff  had  constructive  notice  of  the  con- 
ditional sale  of  the  fixtures,  through  the  filing  of  the  contract, 
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constitutes  no  defense.    Such  notice  preserved  the  rights  of  the 
materialmen^  but  had  no  effect  upon  the  rights  of  the  grantor  and 
grantee,  as  between  themselves.    It  left  the  deed  and  the  covenants 
therein  in  full  force. 
Herzog  \.  Marx,  136  App.  Div.  939,  affirmed. 

(Submitted  March  31,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fii'st  judicial  department,  entered 
February  19,  liUO,  affirminga  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ezekiel  Fixmariy  Walter  N.  Seligsberg  and  Clarence 
M,  Lewis  for  appellants.  There  was  no  breach  of  the 
covenant  of  seizin.  The  articles  in  question  were  personal 
property  and  Salomon  Marx  never  agreed  to  sell,  nor  did 
he  transfer  them  to  the  plaintiff.  Being  personal  prop- 
erty, there  was  and  could  be  no  breach  of  the  covenant 
of  seizin.  {McKeage  v.  H,  F.  Ins.  Co.,  81  N.  Y.  38; 
Manning  v.  Ogden,  70  Him,  391);  Kerhy  v.  Clapp,  15 
App.  Div.  37;  Cosgrove  v.  Troeschery  02  App.  Div.  123; 
Baldinger  v.  Levine,  S3  App.  Div.  130;  Condit  v.  Good- 
win, 44  Misc.  Rep.  312.)  The  articles  remained  personal 
property  at  all  times  despite  tlie  transfer  of  title  to  the 
realty  by  the  referee  to  Salomon  Marx  and  by  Salomon 
Marx  to  the  plaintiff.  {F,  Boiler  Co.  v.  M.  Realty  Co., 
198  N.  Y.  517;  Tifft  v.  Horton,  53  N.  Y.  377;  Davis  v. 
Bliss,  187  N.  Y.  77;  McKeage  v.  H.  F.  Ins.  Co.,  81 N.  Y. 
38.)  There  is  no  evidence  in  the  case  to  support  the  find- 
ing that  the  articles  in  question  were  realty,  or  that  they 
should  be  deemed  realty  for  any  purpose.  {Sullivan  v. 
T.  In.s.  Co.,  IflO  N.  Y.  213;  City  Club  v.  McGeer,  198 
N.  Y.  100.) 

Alfred  Frankenthaler  and  Charles  Kaufmann  for 
respondent.     The  articles  in  question  were  such  that,  in 
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the  absence  of  title  in  a  third  person,  they  would  have 
been  realty  and  have  passed  with  the  deed ;  they  fell  within 
the  language  of  the  grantor's  undertaking.  As  between 
grantor  and  grantee  of  the  realty,  the  articles  were  real 
estate.  As  between  grantee  of  the  realty  and  the  vendors 
of  the  fixtures,  the  articles  are  and  were  personalty.  {F. 
B,  Co.  V.  M,  Realty  Corp.,  198  N.  Y.  517;  Tifftx.  Horton, 
53  N.  Y.377;  Ford  v.  Cobb,  20  N.  Y.  344;  Mott  v.  Palmer, 
1  N.  Y.  564;  McMillan  v.  Leaman,  loi  App.  Div.  436; 
Davis  V.  Bliss,  187  N.  Y.  77;  Kirk  v.  Crystal,  118  App. 
Div.  32;  M.  &  T.  Bank  v.  B.  H.  R.  Corp.,  137  App.  Div. 
45;  Germyn  v.  Hunter,  93  App.  Div.  175;  McFadden  v. 
Allen,  134  N.  Y.  489.) 

Vann,  J.  This  action  was  brought  to  recover  damages 
for  a  breach  of  the  covenant  of  seizin  contained  in  a  deed 
dated  March  14, 1902,  from  Salomon  Marx,  the  devisor 
of  the  defendants,  to  the  plaintiff.  The  premises  were 
described  in  the  deed  as  "all  those  four  certain  lots  of 
land  with  the  improvements  thereon  erected  and  situate 
in  the  borough  of  Manhattan,  city  of  New  York,  bounded 
and  described  as  follows,  to  wit; "  then  followed  a  descrip- 
tion by  metes  and  bounds.  The  deed  contained  a  covenant 
on  the  part  of  the  grantor  to  the  effect  that  ' '  the  said  Salo- 
mon Marx  at  the  time  of  the  execution  and  delivery  of  the 
conveyance,  was  lawfully  seized  of  a  good,  absolute  and 
indefeasible  estate  of  inheritance,  in  fee  simple  of  and  in  all 
and  singular  the  premises  thereby  conveyed  with  the  tene- 
ments, hereditaments  and  appurtenances  thereto  belong- 
ing, and  had  good  right,  full  power  and  lawful  authority 
to  grant  and  convey  the  same  by  said  conveyance." 

The  trial  court  found  that  at  the  time  of  the  delivery 
of  ftie  deed  certain  plumber's  fixtures  ''were  contained 
in  and  upon  the  premises  and  were  annexed  thereto; 
*  *  *  that  the  character  of  the  aforesaid  articles  and 
their  manner  of  annexation  were  such  that  as  between 
the  plaintiff  and  his  grantor,  Salomon  Marx,  said  articles 
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should  be  deemed  realty,  and  that  in  the  absence  of  title 
to  said  articles  in  third  persons,  title  to  said  articles  would 
have  passed  from  Salomon  Marx  to  the  plaintiff  by  virtue 
of  the  deed  hereinbefore  mentioned.  I  further  find  that 
the  nature  of  the  articles  and  the  manner  of  annexation 
were  such  that  the  articles  could  have  been  detached, 
from  the  building  and  removed  therefrom  without  caus- 
ing any  serious  or  substantial  injury  to  either  the  building 
or  the  freehold,  and  without  destroying  the  articles 
themselves." 

It  was  further  found  that  the  buildings  on  the  prem- 
ises to  which  the  fixtures  were  annexed  had  been  erected 
by  one  Naughton,  through  whom  title  to  the  land  was 
derived  and  who  owned  the  same  when  the  buildings 
were  erected  and  the  articles  annexed  thereto.  Said 
articles  were  annexed  to  the  buildings  pursuant  to  cer- 
tain contracts  in  writing  made  by  Naughton  and  the 
pereons  from  whom  the  chattels  were  obtained  and  by 
the  terms  of  the  contiacts  the  owners  of  the  chattels  in 
delivering  them  to  Naughton  retained  to  themselves  the 
title  thereto.  It  was  expressly  agreed  that  the  title  to 
the  articles  should  not  pass  to  Naughton  imtil  they  were 
l)aid  for  and  that  the  conditional  vendors  should  have  the 
right  to  ''regain  ix>ssession  *  *  *  in  the  event  of  a 
default  in  the  payment  of  the  purchase  price."  The  con- 
tracts were  filed  with  the  register  of  the  county  of  New 
York  prior  to  the  conveyance  in  question  and  pursuant 
to  section  112  of  the  Lien  Law  as  it  stood  at  that  time. 
(L.  1897,  ch.  418.) 

The  court  also  f oimd  that  at  the  time  of  the  execution 
and  delivery  of  the  deed  the  grantor  was  not  the  true 
and  rightful  owner  of  all  the  premises  conveyed  by  the 
description  and  that  he  did  not  have  the  right  to  convey 
said  fixtures  wliich  l)elonged  to  the  persons  and  corpora- 
tions who  had  furnished  the  same  under  the  circum- 
stances aforesaid.  The  amount  unpaid  on  the  fixtures  was 
the  sum  of  $1,245.15,  which  the  plaintiff  was  compelled  by 
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legal  proceedings,  actually  instituted  in  some  cases  and 
threatened  in  others,  to  pay  to  the  real  owners  of  the 
chattels  in  order  to  prevent  them  from  detaching  the 
same  from  the  building  and  canying  them  away.  The 
chattels  were  worth  the  stun  paid. 

As  the  aflfirmance  was  unanimous  and  the  rulings 
relating  to  evidence  unimportant,  the  conclusion  of  law 
that  the  plaintiff  was  entitled  to  recover  presents  the 
only  question  before  us  on  this  appeal.  No  demand  for 
a  trial  by  jury  was  made  and  the  right  to  sue  in  equity, 
although  challenged  by  the  answer,  was  not  raised  at  the 
trial.  It  was  admitted  that  as  between  the  grantor  and 
grantee  the  articles  were  part  of  the  real  estate.  No 
question  was  raised  during  the  trial  as  to  the  measure  of 
damages.  While  objection  was  made  to  the  proof  of  the  ' 
sums  paid,  it  was  simply  because  no  foundation  had  been 
laid  "  as  we  have  a  contract  which  says  nothing  about  any 
personal  property  being  sold."  The  case  was  tried  on 
the  theory  throughout  the  trial  that  if  there  was  to  be 
any  recovery,  the  sums  paid  by  the  grantee  under  com- 
pulsion properly  measured  the  damages. 

The  defendants,  who  are  the  devisees  and  legatees  of 
Salomon  Marx,  contend  that  said  chattels  were  either 
real  estate  or  personal  property;  that  if  they  were  real 
estate  they  passed  by  the  conveyance  and  if  they  were 
personal  property  they  were  not  covered  by  the  covenant. 
The  same  argument  was  made  in  substance  in  a  case 
decided  more  than  sixty  years  ago  in  tliis  court.  {Mott 
V.  Palmer^  1  N.  Y.  504.)  In  that  case  the  covenant  was 
substantially  in  the  same  form  as  in  this,  and  a  rail  fence 
standing  on  the  farm  conveyed  did  n(jt  belong  to  the 
grantor  but  belonged  to  his  tenant,  yet  the  court  held 
that  the  fence  was  real  estate  as  between  the  grantor  and 
grantee  and  personal  property  as  tetween  the  grantor 
and  his  tenant.  As  the  tenant  removed  the  fence,  the 
grantee  was  allowed  to  recover  the  value  thereof  from 
the  grantor.     Among  other  things,  the  court  s<wd:  'A 


6  Herzog  v.  Marx.  [April, 

Opinion  of  the  Court,  per  Vann,  J.  [VoL  202. 

grantor  who  executes  a  conveyance  of  land  undertakes  to 
convey  everything  described  in  his  deed;  and  by  a  cove- 
nant of  seizin  he  assumes  to  be  the  owner  of  all  he 
underiiakes  to  convey.  *  *  *  The  word  ^  land '  when 
used  in  a  deed,  includes  not  only  the  naked  eariih,  but 
everything  within  it;  and  the  buildings,  trees,  fixtures 
and  fences  upon  it.  *  *  *  Figures  belonging  to  the 
owner  of  the  land,  being  pari;  of  the  land,  cannot  be 
reserved  by  parol  when  the  land  is  coijveyed;  the  deed 
conveys  them  to  the  grantee  unless  the  reservation  be  in 
writing.  If  the  fence  had  belonged  to  Mott  (the  grantor) 
it  would  have  passed  by  his  deed;  not  by  force  of  the 
word  ^  appurtenances '  contained  in  the  deed,  but  without 
that  word,  and  as  part  of  the  land.  *  *  *  It  is  true 
the  fence  in  one  sense  was  not  a  ]>art  of  the  thing  granted. 
It  did  not  pass  by  the  deed.  In  the  same  sense,  if  some 
stranger  had  been  the  owner  of  one-half  the  farm,  that 
half  would  not  have  been  part  of  the  thing  granted, 
because  it  would  not  have  passed  by  the  deed.  But  the 
fence  was*  within  the  description  of  the  thing  granted  as 
clearly  as  the  land  itself;  and  being  within  the  descrip- 
tion, it  was  a  part  of  that  which  the  deed  purported  to  con- 
vey, and  of  which  the  grantor  covenanted  that  he  was  the 
owner."    (p.  5()9.) 

This  was  said  by  Judge  Ruogles  in  his  opinion.  Judge 
Bronson  wrote  as  follows:  "  It  is  said  that  the  fence  was 
not  included  in  the  grant,  because  the  defendant  did  not 
own  it.  That  argument  proves  too  much.  It  proves 
that  nothing  was  granted,  if  the  defendant  owned  nothing 
which  he  professed  to  convey.  And  it  turns  the  covenant 
of  seizin  into  nonsense;  for  it  will  have  no  operation, 
except  where  it  is  of  no  use,  to  wit,  where  the  grantor 
owned  the  thing  granted.  ^  *  ^  \i  the  plaintiff  had 
been  told  at  the  time  that  Brown  (the  tenant)  owned  the 
rails,  and  more,  if  the  rails  had  been  expressly  excepted 
by  parol  from  the  operation  of  the  grant  and  covenant,  it 
would  have  been  no  answer  to  the  action.     {To^vnsend 
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V.  Weld,  8  Mass.  146;  Noble  v.  Bosworth,  19  Pick. 
314;  Suydam  v.  Jones,  10  Wend.  180;  Champion  v. 
Wliite,  5  Cow.  509;  Jackson  v.  Russell,  12  John.  427.)" 
(p.  573.) 

Judge  Gardiner  dissented  substantially  for  the  reason 
that  "  The  annexation  which  will  convert  personal  into 
real  estate,  is  not  affected  by  placing  the  chattel  upon  or 
even  by  afl&xing  it  to  the  land:  it  must  be  fixed  to  the 
treehold  perpetut  usus  causal    (p.  578.) 

According  to  the  facts  found  and  the  case  cited,  which 
has  been  many  times  approved,  as  well  as  other  authori- 
ties which  might  be  cited,  the  plaintiff  was  entitled  to 
recover.  It  is  common  learning  that  the  same  chattel 
may  be  real  estate  as  between  grantor  and  grantee  and 
personal  property  as  between  the  grantor  and  third  per- 
sons. The  plumber's  fixtures  were  real  estate  so  far  as 
the  description  and  covenants  in  the  deed  were  concerned, 
but  they  were  personal  property  as  to  the  materialmen 
who  had  sold  them  to  Naughton  upon  condition  and  had 
filed  the  contracts  as  required  by  the  Lien  Law.  That 
law  makes  conditional  sales  valid  when  the  contract  is 
filed  as  required  and  impliedly  authorizes  the  chattels  to 
be  "  retaken  by  the  vendor."    (§  116.) 

The  only  question  left  is  the  effect  of  constructive  notice 
through  the  filing  of  the  contracts,  for  it  is  conceded  that 
the  grantee  had  no  actual  notice.  Constructive  notice  to 
the  grantee  can  have  no  more  effect  than  if  the  grantor 
had  told  the  grantee  at  the  time  the  deed  was  delivered 
that  the  fixtures  belonged  to  the  merchants  who  furnished 
them,  and  this  according  to  Mott  v.  Palmer  would  have 
been  no  defense.  Constructive  notice  preserved  the  rights 
of  the  materialmen,  but  had  no  effect  upon  the  rights  of 
the  grantor  and  grantee,  as  between  themselves.  It  left 
the  deed  and  the  covenants  therein  in  full  force. 

The  deed  covered  the  fixtures  in  question,  which  did  not 
belong  to  the  grantor,  and,  as  the  grantee  was  compelled 
to  pay  the  value  thereof  to  the  third  persons  who  owned 
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them,  he  was  projDerly  given  judgment  for  the  amount  so 
paid,  which  was  their  fair  and  reasonable  value. 

I  recommend  that  the  judgment  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Willard  Bartlett, 
Chase  and  Collin,  JJ.,  concur. 

Judgment  affirmed. 


Margareth   Schwarz,   Appellant,   i\  Ida   Sweitzer, 
Respondent. 

Usury  —  when  retention  of  part  of  loan  by  tLgent  of  lender,  for 
his  own  benefit,  constitutes  usury. 

Where  plaintiff  kmned  mont^y  to  defendant  through  her  son,  who 
retained  for  himself  twenty  per  cent  of  the  sum  borrowed  with  the 
knowledge  of  his  mother,  who  subsequently  collected  six  months^ 
interest  on  the  loan,  and  where  in  an  action  brought  to  recover  the 
loan  it.  does  not  appear  that  either  the  defendant  or  her  broker, 
who  secured  the  loan,  knew  that  plaintiff's  son  was  to  retain  the 
percentage  for  his  own  benefit,  the  defense  of  usury  is  tenable 
and  a  judgment  of  nonsuit  against  the  plaintiff  must  be  affirmed. 
(Bliven  v.  Lydecker,  130  N.  Y.  102,  followed.) 

Schwarz  v.  Sweitzer,  134  App.  Div.  939,  affirmed. 

(Submitted  March  31,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  October  18,  1009,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Herman  S.  Bachrach  for  appellant.  Usury  must  be 
proved  by  clear  and  satisfactory  evidence  and  a  prepon- 
derance of  proof,  and  the  evidence  in  this  case  at  least 
raises  a  question  of  fact  for  the  jury.    iStiUman  v.  North- 
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rup,  109  N.  Y.  473;  Flanagan  v.  Shaw^  74  App.  Div. 
508;  174  N.  Y.  530;  Bliss  v.  Sherill,  52  App.  Div.  613; 
Rosenstein  v.  Fox,  150  N.  Y.  354.)  Whether  there  was 
usurious  intent  under  all  the  facts  in  this  case  was  for 
the  jury  to  determine.  {Davis  v.  Marvine,  160  N.  Y. 
269.) 

Henry  Hetkin  for  respondent.  Assuming  that  plaintiff 
was  ignorant  of  the  agreement  made  for  her,  the  accept- 
ance of  the  mortgage  the  next  day  with  knowledge  of 
its  unlawful  origin,  was  a  ratification  of  the  usurious 
contract  and  equivalent  to  prior  authority  to  take  it. 
{Elwell  V.  Chamberlain^  31  N.  Y.  611;  Bliven  v. 
Lydecker,  130  N.  Y.  102;  Hyatt  v.  Clarky  118  N.  Y.  563; 
Braine  v.  Bosswogy  13  App.  Div.  249.) 

Haight,  J.  This  action  was  brought  to  recover  the 
sum  of  $960,  claimed  to  have  been  loaned  to  the  defend- 
ant, the  payment  of  which  had  been  secured  by  assign- 
ment of  a  mortgage  upon  real  estate  as  collateral  security 
for  the  loan.  The  defense  was  usury,  the  defendant 
alleging  that  but  $800  was  received  by  her  for  the  loan. 

The  plaintiff  was  conducting  a  furniture  business  in  the 
borough  of  Brookljm,  her  son,  John  A.  Schwarz,  acting 
for  her  as  manager,  and  authorized  to  sign  checks  as 
attorney.  One  Lipsky  was  acting  for  the  defendant  as 
broker.  He  called  upon  the  plaintiff's  son  on  or  about 
August  23,  1907,  and  according  to  the  testimony  of  the 
son  the  following  took  place:  ''  The  first  time  he  came  to 
me  with  a  mortgage  of  $2,150  on  Stockton  street.  He 
said  he  had  it  for  sale  and  wanted  to  sell  it  less  twenty 
per  cent.  I  told  him  I  had  no  money,  and  that  I  didn't 
consider  the  loan  was  good  enough  to  approach  my  mother, 
and  I  didn't  consider  that  I  would  want  to  give  her  that 
loan.  Then  he  went  away.  A  few  days  after  that  he 
came  back  to  me.  He  said,  Mr.  Sweitzer,  the  owner  of 
this  mortgage,  wanted  a  loan  of  $80(),  and  he  would  give 
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this  mortgage  as  collateral  security.  He  wanted  to  know 
could  I  get  the  money  for  him.  I  told  him  I  didn't  icnow, 
but  I  asked  him  what  was  in  it.  He  said  the  man  was 
willing  to  pay  twenty  per  cent  —  '^W).  I  said  then,  he 
only  wants  $640.00,  and  he  said,  no,  he  wants  $800,  he 
wants  a  loan,  really  a  loan  of  $1)(»0.  So  I  said,  well,  you 
come  back  this  afternoon,  I  will  see  my  mother,  and  may 
be  I  can  get  her  to  make  that  loan.  He  came  back  in 
the  afternoon.  In  the  meantime  I  asked  my  mother;  she 
said,  yes,  I  will  make  that  loan,  and  you  can  draw  out 
the  check,  the  money  from  the  store.  So  when  he  came 
back  in  the  afternoon  I  made  the  loan  for  my  mother.  I 
did  not  teil  my  mother  anything  about  the  twenty  per 
cent  or  any  bonus  in  it  at  that  time.  I  told  her  the  next 
day  about  the  twenty  per  cent." 

It  further  appears  that  the  plaintiff's  son  drew  his  check 
as  attorney  upon  the  bank  in  which  the  business  accounts 
were  kept  for  $<S00  and  paased  the  same  over  to  the 
defendant;  that  subsequently  his  mother  drew  a  check 
upon  her  individual  account,  by  which  the  $800  was 
restored  to  the  business  account,  and  that  at  the  end  of 
the  week  the  son  paid  to  her  the  stun  of  $15  in  lieu  of 
the  $175,  which  was  the  weekly  amount  which  she  drew 
from  the  business  for  household  expenses,  the  son  retain- 
ing for  his  own  use  the  remainder  of  the  $175,  which  was 
the  $160  bonus  paid  upon  the  making  of  the  loan.  The 
interest  upon  the  loan  was  paid  for  the  first  six  months, 
after  which  the  defendant  defaulted,  and  subsequently 
this  action  was  brought. 

It  thus  appears  that  on  the  next  day  the  mother  was 
advised  about  the  $160  that  was  retained  by  her  son,  and 
that  subsequently  she  collected  the  interest  on  the  loan 
for  the  first  six  months  as  it  matured.  It  nowhere  appears 
from  the  evidence  that  the  defendant  or  her  broker  in  pro- 
curing the  loan  knew  that  the  son  of  the  plaintiff  was  to 
retain  the  $160  for  his  own  l)enefit.  We,  are,  therefore, 
of  the  opinion  that  this  c^ise  was  brought  within  the  prin- 
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ciples  decided  in  the  case  of  Bliven  v.  Lydecker  (130  N.  Y. 
102),  and  that  consequently  the  judgment  should  be 
affirmed,  with  costs. 

CuLtEN,  Ch.  J.,  Gray,  Willard  Bartlett,  Chase  and 
CoLUN,  JJ.,  concur;  Vann,  J.,  not  voting. 

Judgment  affirmed. 


James  Pollitz,  Respondent,  v.  George  J.  Gould  et  al., 
Appellants,  Impleaded  with  Others. 

Corporations  —  a  stockholder  may  bring  an  action  for  himself 
and  the  other  stockholders  to  set  aside  a  transaction  consummated 
in  fraud  of  the  corporation  before  he  acqiiired  his  stock. 

1.  A  stockholder  has  an  indivisible  interest  in  the  property  and 
assets  of  a  corporation  subject  to  the  discharge  of  its  obligations. 
This  indivisible  interest,  generally  speaking,  is  represented  by  cer- 
tificates of  stock  and  is  transferred  by  their  transfer,  and  a  right 
of  action  by  or  in  behalf  of  the  corporation  for  fraud  to  set  aside 
a  conveyance  of  its  assets,  or  to  avoid  obligations  imposed  upon  it,  is 
part  of  its  rights,  property  and  assets  irl  which  a  stockholder  has  this 
indivisible  interest  which  passes  by  the  transfer  of  his  certificates. 

2.  A  stockholder  may  bring  an  adtion  in  behalf  of  the  corporation 
foi  thebenefitof  himself  and  all  other  stockholders  to  set  aside  as 
fraudulent  an  improper  transaction  consummated  at  the  expense 
of  the  corporation  before  he  acquired  his  stock. 

Pollitz  V.  Qould,  142  App.  Div.  939,  affirmed. 

(Argued  March  16,  1911;  decided  April  25,  1911.) 

Appeal,  by  permission,  fiom  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  13,  1911,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  to  dismiss  the 
complaint  upon  the  pleading. 

The  following  questions  were  certified:  "1.  Does  the 
fact  that  the  plaintiff  acquired  his  stock  of  the  defendant, 
the  Wabash  Railroad  Company,  upon  which  he  bases  his 
right  to  ask  the  court  to  enforce  a  cause  of  action  in  favor 
of  the  railroad  company  against  the  individual  defend- 
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ants,  after  all  the  transactions  which  the  plaintiff  insists 
imposed  a  liability  in  favor  of  the  railroad  company 
against  the  individual  defendants  had  been  consimunated, 
all  stocks  and  bonds  issued  and  the  transactions  com- 
plained of  in  all  resjDects  completed,  prevent  the  plaintiff 
from  maintaining  this  action  ?  2.  Is  the  enforcement  of 
such  a  cause  of  action  confined  to  stockholders  who  actu- 
ally owned  stock  at  the  time  the  transactions  complained 
of  were  consummated  and  completed  ? " 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Rush  Taggarty  Lawrence  Greer  and  F.  C.  Nicodemtis, 
Jr. ,  for  appellants.     The  right  to  enforce  a  cause  of  action 
on  behalf  of  a  corporation,  which  the  directors  or  trustees 
have  refused,  failed  or  are  disqualified  to  prosecute,  is  lim- 
ited to  aggrieved  stockholders  in  whom  the  right  of  disaf- 
firmance is  vested.     A  subsequent  purchaser  of  stock  does 
not  acquire  or  succeed  to  sjich  right  and  has  no  standing  in 
a  court  of  equity  to  prosecute  such  a  suit.     ( Upton  v.  Bas- 
set,  Cro.  Eliz.  445;  Prosser'^.  Edmonds,  1  Y.  &  C.  481 
Foss  V.  Harbottle,   2  Hare,   461;  Mozley  v.   Alston,  ] 
Ph.  Ch.   790;  Dodge  v.  Woolsey,  18  How.  [U.  S.]  331 
Orahani  v.  R.  R.  Co.,  102  U.  S.  148;  Hatves  v.  Oakland^ 
104  U.  S.  450;  Alejcander  v.  Searcy,  81  Ga.  536;  Bolden 
week  V.  Bnllis,  40  Col.  253;  S.  W.  N.  G.  Co.  v.  F.  F.  O 
Co.,  145  Penn.  St.  13.) 

J.  Aspinwall  Hodge  and  Stephen  M.  Yeaman  for 
respondent.  The  objection  to  the  right  of  the  plaintiff 
to  bring  this  action  because  he  was  not  a  stockholder  at 
the  time  of  the  commission  of  the  acts  compl&ined  of  can- 
not be  sustained.  {Ramsay  v.  Gould,  57  Barb.  398; 
Young  v.  Drake,  8  Hun,  61;  Ennn  v.  Oregon  Ry.  Co., 
35  Hun,  544;  Frothingham  v.  B.  R.  R.  Co.,  9  Civ.  Pro. 
Rep.  304;  Sayles  v.  Bauk,  18  Misc.  Rep.  155;  18  App. 
Div.  590;  O'Connor  v.  Virginia,  etc  ,  Co..  46  Misc.  Rep. 
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530,  535;  Boardman  v.  L.  S,  &  M.  S.  R.  R.  Co.,  84  N.  Y. 
157;  Jermain  v.  L.  S.  &  M.  S.  R.  R,  Co.,  91  N.  Y.  483; 
Campbell  v.  A.  Z.  Co.,  122  N.  Y.  455;  Drake  v.  N.  F. 
Suburban  W.  Co.,  26  App.  Div.  499,  511;  Fitchett  v. 
Murphy,  46  App.  Div.  181;  Hanna  v.  Lyon,  179  N.  Y. 
107;  Robertson  v.  de  Brulatour,  1H.^  ^  Y  .^01  ) 

HiscocK,  J.  This  action  was  brought  by  plaintiff  as  a 
stockholder  in  the  Wabash  Eailroad  Company  in  behalf 
of  said  company  for  the  benefit  of  himself  and  all  other 
stockholders  to  set  aside  as  fraudulent  a  transfer  and 
exchange  of  several  millions  of  dollars  par  value  of  its 
stock  for  an  equivalent  amount  of  the  capital  stock  of  the 
Wabash  Pittsburg  Terminal  Eailway  Company.  It  is 
unnecessary  to  go  into  the  details  of  the  transaction 
which  is  being  attacked  by  the  plaintiff  through  and  in 
behalf  of  the  company,  for  the  sole  question  presented  for 
our  consideration  may  be  discussed  without  doing  this. 
This  question  is  whether  a  stockholder  may  bring  an 
action  of  this  character  for  the  purpose  of  avoiding  an 
improper  transaction  consummated  at  the  exjiense  of  the 
corporation  before  he  acquired  his  stock,  and  as  presented 
here  the  question  is  unembarrassed  by  any  incidental  con- 
siderations, as,  that  the  prior  holder  of  the  stock  consented 
to  the  transaction  or  that  plaintiff's  subsequent  acquisition 
of  the  stock  was  accompanied  by  any  circumstances  which 
would  render  it  inequitable  for  him  to  seek  relief. 

While  somewhat  strangely  this  question  does  not  appear 
to  have  been  decided  by  this  court,  it  has  been  passed  on 
by  the  lower  courts  of  this  state  and  by  those  of  many 
other  states  and  by  the  Supreme  Court  of  the  United 
States.  It  has  also  been  somewhat  considered  by  the 
courts  of  England.  Conflicting  conclusions  have  been 
reached  by  these  decisions.  Without  reviewing  the  Eng- 
lish authorities,  which  so  far  as  cited  do  not  seem  to  be 
very  decisive,  reference  may  be  made  to  the  decisions  in 
this  country. 
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The  question  was  presented  in  Hawes  v.  Oakland  (loi 
U.  S.  450),  and  it  was  there  held  that  a  stockholder  might 
not  bring  an  action  in  behalf  of  the  corporation  to  avoid 
a  fraudulent  transaction  consummated  before  he  acquired 
his  stock.  While  the  question  was  directly  passed  on  it 
is  fair  to  state  that  it  was  not  considered  at  any  great 
length  and  that  the  court  seems  to  have  been  more  con-" 
cemed  with  establishing  this  rule  as  one  of  practice  than 
of  substantive  law.  The  decision  resulted  in  the  adoption 
of  a  rule  requiring  the  plaintiff  in  such  an  action  to 
show  before  bringing  suit  that  he  owned  the  stock  on 
which  it  was  brought  at  the  time  the  transaction  com- 
plained of  occurred,  and  whethei  it  be  regarded  as 
establishing  a  principle  of  law  or  a  rule  of  practice  this 
authority  has  been  subsequently  followed  in  the  United 
States  courts. 

In  addition,  this  rule  in  such  a  stockholder's  action  has 
been  approved  in  the  following  cases:  Alexander  v. 
Searcy  (81  Ga.  536);  Boldenweek  v.  Btdlis  (40  Colo.  253); 
Rankin  v.  S.  W.  B.  &  I.  Co.  (12  N.  Mex.  54);  Moore 
V.  Silver  Valley  Co.  (104  N.  C.  534);  Clark  v.  American 
Coal  Co.  (86  la.  436);  Honi^  Fire  Ins.  Co.  v.  Barber 
(67  Neb.  644). 

The  contrary  doctrine  that  a  stockholder  acquiring  his 
stock  subsequent  to  the  occurrence  complained  of  may 
maintain  this  charactei  of  an  action  has.  been  affirmed  in 
the  following  cases  outside  of  this  state:  Winsor  v. 
Bailey  (55  N.  H.  218);  City  of  Chicago  v.  Cameron 
(1^2  111.  App.  1)1;  affirmed,  120  111.  447);  Montgomery  Light 
&  Poiver  Co.  v.  Lahey  (121  Ala.  131);  Forrester  v.  B.  & 
M,y  etc.,  Co.  (21  Mont.  544,  565);  Just  v.  IdahOy  etc.,  Co. 
(102  Pac.  Rep.  381);  Rafferty  v.  Donnelly  (197  Pa.  St. 
423);  Appleton  v.  Am,  Malting  Co.  (65  N.  J.  Eq.  375). 

It  has  also  been  approved  in  this  state  directly  or  indi- 
rectly in  the  following  cases:  Ramsey  v.  Gould  (57  Barb. 
39S);  Young  v.  Drake  (8  Hun,  61);  Ervinv.  Oregon  Ry. 
&  N.  Co.  (35  Hun,  544);  Froth  inghani  v.  Broadway  & 
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Seventh  Ave.  R,  R.  Co.  (9  Civ.  Pro.  Rep.  304);  Sayles  v. 
Central  Nat.  Bank  (18  Misc.  Rep.  155);  G*Connor  v. 
Virginia  P.  &  P.  Co.  (46  Misc.  Rep.  530,  535). 

Assuming  this  question  to  be  an  open  one  in  this  court, 
we  have  no  hesitation  in  approving  the  rule  which  has 
heretofore  prevailed  in  this  state,  that  in  the  absence  of/ 
special  circumstances  this  character  of  action  may  be) 
maintained  by  a  stockholder  acquiring  his  stock  subse-/ 
quent  to  the  transaction  which  is  challenged,  rather  than/ 
the  contrary  one  prevailing  elsewhere.     We  do  this  not 
only  because  a  long  and  uniform  line  of  decisions  by  our 
own  courts  ought  to  have  weight,  but  because  the  rule 
established  by  these  decisions  seems  to  be  the  sounder 
one. 

A  stockholder  has  an  indivisible  interest  in  the  prop- 
erty and  assets  of  a  corporation  subject  to  the  discharge 
of  its  obligations.  This  indivisible  interest  generally 
speaking  is  represented  by  certificates  of  stock  and  is  trans- 
ferred by  their  transfer.  The  general  character  of  these 
certificates  and  the  effect  of  their  transfer  in  passing  the 
interest  of  the  holder  is  too  well  established  and  under- 
stood to  require  any  discussion.  As  an  original  propo- 
sition it  would  seem  to  be  clear  that  a  right  of  action  by 
or  in  behalf  of  the  corporation  for  fraud  to  set  aside  a 
conveyance  of  its  assets  or  to  avoid  obligations  imposed 
upon  it  is  part  of  its  rights,  property  and  assets  in  which  a 
stockholder  has  this  indivisible  interest  transferable  by 
the  transfer  ot  his  certificates.  I  am  unable  to  see  any 
real  or  substantial  distinction  by  virtue  of  which  a  stock- 
holder transferring  his  certificates  would  transfer  all  of 
his  indivisible  interest  in  bonds  or  real  estate  on  hand, 
but  would  not  transfer  his  interest  in  a  right  of  action  to 
recover  bonds  or  real  estate  which  had  been  fraudulently 
withdrawn  from  the  possession  of  the  corporation,  and 
which  it  was  entitled  to  recover.  And  if  the  sul)sequent 
holder  by  acquiring  the  certificates  does  acquire  such  lat- 
ter interest,  it  seems  to  follow  that  he  may  if  necessary, 


v^ 


16  PoLLiTz  V,  Gould.  [April, 

Opinion  of  the  Court,  per  HiscocK,  J.  [V^)l.  202. 

in  behalf  of  the  corporation,  assert  and  prosecute  an 
action  to  protect  and  enforce  the  same. 

Brief  reference  may  be  made  to  some  of  the  reasons 
advanced  in  opposition  to  this  view.  Counsel  points  out 
practical  inconvenience  which  he  says  will  result  from 
its  application  owing  to  the  difficulties  in  tracing  stock 
and  distinguishing  that  which  has  not  assented  to  the 
transaction  from  that  which  has  or  from  that  which  per- 
haps has  been  issued  since  its  consummation.  These 
arguments,  however,  are  so  counterbalanced  by  cor- 
responding claims  from  the  opposite  standpoint  as  to  be 
of  little  weight. 

Again,  it  is  argued  that  if  one  buys  stock  subsequent 
to  the  transaction  he  should  be  regarded  as  buying  sub- 
ject to  it  and  not  be  permitted  to  question  it.  If  the 
prior  holder  should  give  binding  consent  to  the  transac- 
tion, this  under  certain  circimastances  undoubtedly  would 
prevent  the  subsequent  purchaser  from  questibning  it. 
But,  in  the  absence  of  special  circumstances,  y  fail  to  see 
any  principle  of  estoppel  or  logic  which  makes  a  subse- 
quent purchase  of  stock  so  subject  to  a  fraudulent  cor- 
porate transaction  that  the  purchaser  may  not  insist  upon 
its  being  set  aside.  There  is  scarcely  any  analogy 
between  the  situation  of  one  who  buys  from  an  individual 
some  property  which  has  been  subjected  to  a  transaction 
which  has  not  been  disaffirmed  and  that  of  one  who  pur- 
chases stock  in  a  corporation  which  has  the  continuing 
right  both  before  and  after  the  purchase  to  disaffirm  a 
wrong  which  has  been  perpetrated  on  it  by  its  agents. 
There  is  little  or  no  basis  for  the  practical  consideration 
that  one  who  buys  stock  should  be  deemed  to  have  adjusted 
his  price  to  an  existing  transaction  even  though  voidable. 
If  he  knows  of  it  he  may  just  as  properly  be  assumed  to 
have  adjusted  his  price  to  the  knowledge  that  the  trans- 
action may  still  be  disaffirmed  and  avoided. 

Then,  lastly,  an  argument  is  made  which  seems  to  be 
founded  on  the  idea  that  m  order  to  bring  an  action  of 
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this  nature  the  stockholder  must  in  effect  disafl&rm  the 
corporate  transaction  and  that  this  disaffirmance  involves 
a  personal  right  of  election  which  vests  in  the  one  holding 
the  stock  when  the  transaction  is  consummated  and  which 
cannot  be  transferred.  It  is  said  ''the  right  to  question 
a  fraud  is  not  a  purchasable  commodity,"  and  is  not 
"capable  of  assignment  and  transfer,"  and  does  not  pass 
"as  an  implied  incident  to  every  sale  of  corporate  stock," 
and  this  view  seems  to  be  supported  by  some  of  the  many 
cases  which  have  been  collected  and  reviewed  by  coimsel 
with  manifest  industry  and  care. 

So  far  as  this  argument  means  to  assert  that  a  mere 
naked  right  to  question  a  corporate  transaction  could  not 
be  transferred  to  a  stranger,  if  such  an  attempt  can  be 
conceived  of,  it  may  be  assumed  to  be  true.  ^«^ut  the 
assertioti  that  the  right  to  protect  stock  by  procuring  an 
improper  corporate  transaction  to  be  vacated  does  not  pass 
on  a  transfer  of  the  stock  is  a  very  different  proposition. 

The  election  to  disaffirm  a  fraudulent  corporate  trans- 
action belongs  to  and  is  exercised  in  the  right  and  name 
of  the  corporation  and  not  of  the  stockholder.  The  stock- 
holder demands  that  the  right  shall  be  exercised  and  the 
cause  of  action  be  prosecuted  by  the  corporation  or  does 
it  himself  for  the  corporation.  It  is  conceded  that  the 
one  holding  the  stock  when  the  fraud  is  consummated  has 
this  right.  When  he  transfers  his  certificates  the  transv 
action  still  stands  a  continuing  wrong  impairing  the  sur- 
plus of  the  company  and  affecting  the  stock.  If  the  trans- 
feree has  the  right  to  have  it  avoided  this  will  protect 
and  increase  the  value  of  his  stock.  If  he  has  not  acquired 
this  right  it  is  the  only  one  held  by  his  predecessor  in  or 
through  the  corporation,  which  has  been  thought  of, 
which  has  not  been  transferred  by  the  transfer  of  the 
stock.  It  will  be  an  anomalous  exception  if  the  prior 
holder  retains  the  right  to  maintain  or  have  maintained 
this  action  while  he  passes  all  of  his  other  rights  by  the 
transfer  of  his  stock.     The  only  justification  pleaded  for 
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this  is  the  idea  suggested  of  a  personal  and  non-transfer- 
able right  of  election  to  disafl&rm  vested  in  the  original 
holder.  But  this  theory  is  entirely  unsubstantial.  Such 
prior  holder  does  not  acquire  this  right  to  object  to  the 
transaction  and  bring  an  action  to  set  it  aside  as  a  power 
conferred  upon  him  by  reason  of  any  personal  qualities, 
but  because  of  his  character  as  a  stockholder,  and  when 
he  loses  this  character  and  transfers  it  to  another  with  his 
stock  there  is  no  reason  why  the  latter  should  not  exer- 
cise the  right  as  a  proper  and  necessary  incident  to  his 
stock  ownership. 

The  order  should  be  affirmed,  with  costs,  and  both  ques- 
tions certified  to  us  answered  in  the  negative. 

CuLLEN,  Ch.  J.,  Vann,  Werner,  Willard  Bartlett 
and  Chase,  JJ.,  concur ;  Haight,  J.,  absent. 

Order  affirmed. 


The  Cfty  of  New  York,  Respondent,  r.  Ralph  Delli 
Paoli  et  al..  Appellants. 

New  York  (city  of)  —  construction  of  contract  granting^  right 
to  pick  over  refuse  at  dumps  of  street  cleaning  department. 

By  its  charter  the  city  of  New  York  was  obliged  to  sweep  and 
to  clean  its  streets  and  a  department  was  constituted  for  the  pur- 
pose, upon  which  was  imposed  the  duty  to  perform  that  work  and 
to  remove  the  street  sweepings  or  refuse,  through  contracts  which 
the  commissioner  was  euipowere<l  to  make.  (New  York  City 
Charter  [L.  1901,  ch.  466],  gj$  534,  589,  541,  544,  546.)  When,  therefore, 
the  commissioner  advertised  for  bids  for  the  privilege  of  picking 
over  the  refuse  at  dumps  of  the  department  as  enumerated  and 
entered  into  a  contract  granting  that  privilege  for  the  same  dumps, 
the  law  necessarily  will  imply  a  covenant  by  the  city  to  deliver  all 
of  its  refuse  gathered  from  street  cleaning  at  those  dumps,  even  if 
exact  words  to  that  effect  are  wanting.  Hence,  such  a  contract  is 
not  void  for  lack  of  mutuality  but  is  binding  upon  the  contractor 
and  he  is  liable  for  his  default  thereon. 

Citi/  of  New  York  v.  Deffi  PaolL  136  App.  Div.  939,  affirmed. 

(Submitted  April  5,  1911 ;  decideil  April  25,  1911.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  11,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury. 

The  action  was  brought  by  the  city  to  recover  upon  a 
bond  of  the  defendants,  which  was  executed  to  secure  the 
performance  by  the  defendant  Delli  Paoli  of  a  contract  with 
the  city  and  which  was  required  to  be  furnished.  The 
contract  related  to  the  right  to  pi(*k  over  refuse  matter  at 
*' dumps"  established  by  the  strec^t  cleaning  department. 
The  department  advertised  for  proix)sals  for  bids  *'for 
loading  and  trimming  deck  scows  and  other  vessels  of  the 
Department  of  Street  Cleaning  and  for  the  privilege  of 
sorting  and  picking  over  and  appropriating  certain  of 
the  refuse  at  the  dumi)s  of  the  said  Department  in  the 
Borough  of  Manhattan."  The  advertisement  stated  the 
terms  and  conditions  with  which  bidders  were  required  to 
comply  and  specified  the  situation  of  the  ''dumps."  In 
February,  1908,  the  contract  in  question  was  made  and 
Delli  Paoli,  therein,  agreed  to  ]>ay  the  plaintiff  the  sum  of 
$1,802.35,  weekly  in  advance,  during  the  continuance  of 
the  contract ;  the  period  of  which  was  fixed  at  a  year  of 
fifty- two  weeks,  beginning  on  February  11th,  1908.  It 
contained  this  provision,  that  Delli  Paoli  ''shall  have  the 
privilege  of  picking  over  all  refuse  at  the  said  dumps, 
including  paper,  rags,  wood  and  metal  objects,  except 
bones,  fat  or  other  refuse  of  similar  organic  nature,  as  these 
materials  are  already  disposed  of  by  an  existing  contract, 
and  shall  have  the  right  to  appropriate  to  his  own  use  and 
behoof  the  said  materials."  He  was  required  to  provide 
the  labor  necessary  to  sort  the  materials  and  to  remove 
the  ashes  of  the  furnace  on  carts  of  the  department,  when- 
ever rubbish  was  hauled  direct  to  an  incinerator;  to  com- 
ply with  the  laws,  State  and  Federal,  relating  to  the  work 
and  to  faithfully  perform  the  work,  and  he  was  forbidden 
to  assign,  or  otherwise  dispose  of,  the  contract,  without 
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the  written  consent  of  the  commissioner.  It  was  pro- 
vided that,  if  the  contract  should  \>e  abandoned,  the  city 
might  procure  it  to  be  performed,  so  far  as  the  contractor 
had  failed  to  perform  it,  ''  and  in  such  case  the  City  shall 
have  power  to  charge  to  the  contractor  the  amount  of 
loss  suffered  by  the  City."  "  In  case  the  price  paid  to  the 
City  shall  he  less  than  would  have  been  payable  imder 
this  contract,  if  the  same  had  teen  completed  by  the  con- 
tractor, then  the  contractor  shall  pay  to  the  City  the 
amount  of  suc!h  deci'ease  in  price,  and  in  case  such  price 
shall  he  greatin  *  *  *  then  the  cx)ntractor  shall  for- 
feit all  claim  to  the  difference."  The  advertisement  and 
proposal  for  bids  were  made  a  i)art  of  the  contract;  as 
wei"e,  aLso,  certain  siKH^ifications  annexed,  which  specified 
certain  * '.dumps"  by  the  same  description  as  in  the  adver- 
tisement for  i)roposiils,  gave  the  commissioner  the  right  to 
change  their  location,  or  to  increase  their  number  by  not 
more  than  two,  and  imposed  various  obligations  relating 
to  the  methods  of  i)erforming  the  work.  The  trial  was 
had  before  a  judge,  without  a  jury,  and  findings  were 
made  by  the  court.  It  was  found  that  the  contract  was 
made  between  the  parties  after  due  advertisement  by  the 
city  and  that  it  was  duly  approved  and  ratified  by  the 
proper  municipal  authorities.  It  was  foimd  that  Delli 
Paoli  made  the  agreed  weekly  payments  upon  the  contract 
to  April  6th,  1908,  when  he  abandoned  the  contract  and 
made  no  further  payments;  that  efforts  were  made  by 
the  city  to  procure  the  performance  of  the  work  con- 
tracted for,  during  the  rest  of  the  ye^r,  through  other 
contracts,  and  that  there  resulted  a  deficiency  on  the  con- 
tract of  upwards  of  $63,000.  Judgment  was,  therefore, 
directed  for  the  sum  of  $5,000,  the  amomit  of  the  bond 
given  by  the  defendants,  with  interest,  and  the  judg- 
ment, thereupon  entered,  has  been  affirmed  by  the  Appel- 
late Di\dsiQn  in  the  first  department  by  an  unanimous 
vote  of  the  justices. 
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John  C.  Tofnlhisoriy  John  C  TomlinsoUy  Jr.,  and 
Theodore  E.  Tomlinson  for  appellants.  The  contract  in 
question  is  unilateral  and  void  for  lack  of  mutuality. 
(C.  W.  dk  C.  Co.  V.  iV.  P.  C.  Co.,  115  App.  Div.  388;  U. 
d:  S.R.  R.  Co.  v.  Brtnkerhoff,  21  Wend.  139;  A.  C.  O.  Co. 
V.  Kirk,  08  Fed.  Eep.  791;  Rafolovitz  v.  Am.  Tobacco  Co., 
73  Hun,  87;  Jackson  v.  A.  P.  C.  Co.,  122  App.  Div.  345; 
C.  &  G.  E.  R.  Co.  V.  Dane,  43  N.  Y.  240;  Hurd  v.  Gill, 
45  N.  Y.  341.)  The  defendant  is  in  no  way  estopped  from 
contesting  the  validity  of  the  contract  by  reason  of  his 
partial  performance.  {Rafolovitz  v.  Am.  Tobacco  Co., 
73  Him,  87;  C.  &  G.  E.  R.  R.  Co.  v.  Dane,  43  N.  Y. 
240.)  The  city  was  without  power  to  enter  into  the  con- 
tract and  it  is,  therefore,  void.  {Smith  v.  City  of  New- 
hnrgh,  77  N.  Y.  130;  McDonald  v.  Mayor,  etc.,  68  N.  Y. 
23;  Hodges  v.  City  of  Buffalo,  2  Den.  110;  Dillon  on 
Mun.  Corp.  [4th  ed.]  146.) 

Archibald  R.  Watson,  Corporation  Counsel  {Theo- 
dore Cminoly  and  Clarence  L.  Barber  of  counsel),  for 
respondent.  The  contract  is  supported  by  a  valid  consid- 
eration and  it  contains  mutual  obligations.  (Code  Civ. 
Pn>.  §  840 ;  Williafns  v.  Whittell,  69  App.  Div.  340 ; 
Laclede  Const.  Co.  v.  Tudor  Iron  Works,  169  Mo.  137 ; 
H.  C.  Co,  V.  Penn.  Coal  Co.,  8  Wall.  276.)  The  city 
was  authorized  by  common  law  and  by  statute  to  enter 
into  the  contract.  {Pullman  v.  Mayor,  etc.,  54  Barb.  169  ; 
Ketchum  v.  City  of  Buffalo,  14  N.  Y.  356  ;  Peterson  v. 
Mayor,  etc.,  17  N.  Y.  449.)  The  contract  was  partially 
performed  to  the  benefit  of  both  parties.  Each,  therefore, 
is  estopped  to  challenge  its  validity.  {City  of  Buffalo  v. 
Balcom,  134  N.  Y.  532  ;  Mayor,  etc.,  v.  Sonneborn,  113 
N.  Y.  423  ;  B.  G.  L.  Co.  v.  Cluffy,  151  N.  Y.  24 ;  W.  L. 
Ins.  Co.  V.  Clason,  162  N.  Y.  305  ;  Vonght  v.  E.  B.  & 
L.  Assn.,  172  N.  Y.  508  ;  Tramblay  v.  Supreme  Council, 
90  App.  Div.  39  ;  McVity  y.  Albro  Co.,  90  App.  Div. 
109.) 
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Gray,  J.  The  principal  question  of  law,  which  has 
sui^vived  the  afl&rmance  of  the  judgment  and  which  is 
presented  ujxm  this  apjx^al,  conc^enis  the  validity  of  the 
contract  l)etween  the  city  and  Delli  Paoli.  The  appellants 
argue  that  it  was  '^  unilateral  and  void  for  lack  of  mutu- 
ality." it  is  insisted  that  the  instrument  sued  upon  as 
the  contract  contains  no  covenant  on  the  part  of  the  city 
and  imposes  no  obligation  upon  it.  Of  course,  if  it  is  the 
fact  that  the  city  had  not  bound  itself  to  do  anything, 
which,  as  an  obligation,  was  enforceable  by  Delli  Paoli, 
then  the  instrument  lacked  an  essential  element  of  a  con- 
tract. Such  a  contract  must  be  obligatory  upon  both  par- 
ties, in  the  sense  that  their  promises  are  concurrent  and 
enforceable  by  either.  If  in  this  instrument  there  existed 
but  the  promise  on  the  part  of  Delli  Paoli  and  there  was  no 
agreement  on  the  part  of  the  city  to  deliver  its  refuse  at  the 
'^  dumps ''  for  the  contractor  to  pick  over,  then  the  appel- 
lants' objection  would  be  sound.  It  is  not  true,  however, 
that  the  city  came  imder  no  obligation  to  Delli  Paoli.  In 
reading  a  contract,  we  ai-e  not,  necessarily,  limited  to  its 
exact  words  in  interpreting  its  obligations;  we  are  to  con- 
sider what  its  language  implies  as  the  intention  of  the  par- 
ties. This  contract  contains  an  express  agreement  of  the 
city  that  the  contractor,  Delli  Paoli,  ^ '  shall  have  the  privi- 
lege of  picking  over  all  refuse  at  the  dumps,  including 
paper,  rags,  wood  and  metal  objects  *  *  *  and. shall 
have  the  right  to  appropriate  to  his  own  use  the  mate- 
rials. "  There  can  be  no  doubt  that  the  city  thereby  agreed 
to  grant  to  him  the  privilege  mentioned  and  the  property 
in  the  materials,  in  consideration  of  the  weekly  payments 
he  had  promised  to  make.  So  much  is  clear ;  but  it  is 
equally  clear  that  there  was  a  promise  on  the  part  of  the 
city  to  deliver  aU  the  refuse  gathered  by  its  street  cleaning 
department  at  certain  established  dumps.  This  promise 
is  to  \ye  implied  from  all  that  entered  into  the  contract; 
for  that  included  the  advertised  proiK>sals  for  bids  for  the 
privilege  specified  and  the  specifications  for  doing  the 
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work.  By  its  charter,  the  city  was  obliged  to  sweep  and 
to  clean  its  streets  and  a  department  was  constituted  for 
the  purpose,  upon  which  was  imposed  the  duty  to  perform 
that  work  and  to  remove  the  street  sweepings,  or  refuse, 
through  contracts,  which  the  commissioner  was  empow- 
ered to  make.  (Greater  New  York  Charter,  [L.  1901,  ch. 
466]  sections  534,  539,  541,  544,  546.)  When,  therefore, 
the  commissioner  advertised  for  bids  for  the  privilege  of 
picking  over  the  refuse  at  the  dumps  of  the  department, 
*'as  enumerated,"  and  the  contract  granted  it  for  the 
same  dumps,  the  law,  necessarily,  will  imply  a  covenant 
by  the  city  to  deliver  all  of  its  refuse  gathered  from  street 
cleaning  at  those  dumps,  even  if  exact  words  to  that  effect 
are  wanting.  It  is  not  a  case  of  an  omission  by  the  parties, 
which  courts  will  not  feel  justified  in  supplying;  it  is  a 
case  where  the  language  used  by  them  shows  that  an 
additional,  or  correlative,  covenant  was  intended,  which 
the  courts  should,  and  will,  supply.  The  agreement  of 
the  city  that  its  street  refuse  should  be  delivered  at  the 
dumps  enumerated  was  indispensable  to  the  effectuation 
of  the  contract  and,  for  that  reason,  it  will  be  implied. 
Had  the  city  defaulted  in  that  respect,  Delli  Paoli  would 
not  have  been  without  his  clear  remedy  for  a  breach  of 
the  covenant. 

I  entertain  no  doubt  as  to  the  contract  being  valid  and 
that  it  was  within  the  power  of  the  street  cleaning 
department  to  make.  The  appellants  argue  that  it  was 
unauthorized,  for  being  in  excess  of  the  powers  of  the 
municipality.  If  the  provision  of  the  charter,  empower- 
ing the  commissioner  of  street  cleaning  to  enter  into  con- 
tracts for  the  final  disposition  of  the  street  cleanings,  ashes, 
or  garbage  when  collected,  (Section  544),  did  not  suffice  as 
authority,  I  think  the  municipality  possessed  the  inci- 
dental, if  not  inherent,  power  to  make  the  contract. 
{Ketchnm  v.  City  of  Buffalo,  14  N.  Y.  356.)  But  a  quite 
sufficient  answer  is  that  the  appellants  are  estopped  from 
questioning  the  yaliditjr  of  the  contract  upon  the  ground 


24  McKiNLEY  V.  Hessen.  [April, 

statement  of  case.  [Vol.  202. 

mentioned,  after  Delli  Paoli  has  had  the  benefit  of  its 
provisions.  {Mayor ^  etc.,  of  N.  K,  v.  Sonnebom,  113 
N.  Y.  423.) 

I  advise  the  affirmance  of  the  judgment. 

CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett,  His- 
COCK,  Chase  and  Collin,  JJ.,  concur. 

Judgment  affirmed,  with  costs. 


James  A.  McKinley,  Appellant,  v.  Susan  Hessen, 
Respondent. 

Appeal — when  facts  will  not  be  reviewed  on  appeal  from 
reversal  by  Appellate  Division  —  when  parol  agreement  for  con- 
veyance of  real  estate,  although  void  under  Statute  of  Frauds, 
will  be  speciflcaUy  enforced. 

1.  When  in  an  action  for  specific  performance  it  does  not  appear 
in  the  order  that  a  reversal  by  the  Appellate  Division  was  upon  the 
facts,  it  must  be  presumed  that  the  judgment  was  not  reversed 
upon  a  question  of  fact,  but  ui3on  the  law  only.  (Code  Civ.  Pro. 
§  1388.)  This  limits  the  inquiry  in  the  Court  of  Appeals  to  a  con- 
sideration of  whether,  upon  the  decision  upon  the  facts,  the  legal 
conclusion  follows  that  the  successful  party  is  entitled  to  the  relief 
awarded,  whether  any  material  finding  of  fact  is  without  evidence 
to  support  it,  and  whether  any  material  error  was  committed  in 
the  admission  or  exclusion  of  evidence. 

2.  When  a  parol  agreement  for  the  conveyance  of  real  estate, 
void  by  the  Statute  of  Frauds,  1ms  been  proved  and  part  perform- 
ance has  been  shown  by  acts  of  the  party  seeking  relief,  which 
could  have  been  done  with  no  other  design  than  that  of  perform- 
ance, if  an  action  at  law  is  not  an  adequate  remedy,  the  agreement 
will  be  specifically  enforced. 

8.  In  such  a  case  a  court  of  equity  acts  upon  the  principle  that 
not  to  allow  effect  to  the  part  performance  would  be  to  allow  the 
party  permitting  the  acts  to  treat  them  as  if  the  agreement  had  not 
been  made.  Where,  by  a  refusal  to  execute  a  parol  agreement,  the 
other  party,  who  has  in  part  performed,  cannot  be  placed  in  the 
same  situation  in  which  he  was  before  such  performance,  then  an 
irreparable  injury  is  threiitened  and  equity  will  intervene  upon 


1911.]  McKiNLEY  V,  Hessen.  25 

N.  Y.  Bep.]  Statement  of  ease. 

the  ground  that  it  would  be  a  fraud  if  the  transaction  were  not 
completed. 

4  Property  was  purchased  and  title  taken  in  the  name  of  defend- 
ant, who  is  the  sister  of  plaintiff,  under  an  oral  agreement  to  the 
effect  that  the  plaintiff  would  pay  the  consideration  therefor  and 
take  title  thereto  in  the  name  of  defendant,  and  that  she  would 
hold  the  legal  title  to  such  property  as  the  plaintiff  might  so  pur- 
chase, for  the  benefit  of  the  plaintiff,  would  dispose  of  it  as  and 
when  he  should  direct,  and  would  turn  over  to  him  all  the  moneys 
received  by  her  on  such  conveyances.  Plaintiff  sold  one  of  the 
parcels,  and,  at  his  direction,  the  defendant  executed  a  deed  of 
conveyance  to  the  purchaser.  Upon  receipt  of  the  purchase  price 
she  turned  it  over  to  him  and  he  applied  it  to  his  own  use.  He 
paid  aU  of  the  taxes  upon  the  properties,  the  interest  upon  the 
mortgage  and  the  insurance  upon  and  repairs  to  a  house  upon 
one  of  the  parcels.  At  no  time  did  the  defendant  make  any  claim 
to  the  ownership  of  the  real  estate,  or  to  the  moneys  realized  upon 
the  sale  of  the  one  parcel,  prior  to  a  disagreement,  which  was 
followed  by  this  action.  Held,  that  the  trial  court  upon  finding  that 
the  plaintiff  had  wholly  performed  the  agreement  on  his  part,  and 
that  the  defendant  had  partly  performed  it  on  her  part,  properly 
reached  the  legal  conclusion  that  the  defendant  convey  the  real 
estate  remaining  unsold. 

McKirUey  v.  Hessen,  135  App.  Div.  832,  reversed. 

(Argued  April  7,  1911;  decided  AprU  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  6,  1910,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  granting  a  new  trial.  , 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Alton  B.  Parker^  Clarence  K.  McGhiire  and  Theodor 
Megaarden  for  appellant.  The  acts  found  by  the  Special 
Term  to  have  been  done  by  the  plaintiff  in  pursuance  of 
the  contract  constitute  such  part  performance  as  is  suf- 
ficient to  take  the  contract  out  of  the  Statute  of  Frauds. 
{Cooley  V.  Lobdell,  153  N.  Y.  596;  Russell  v.  Brtggs, 
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1<;5  N.  Y.  500;  Miller  y.  Ball,  64  N.  Y.  280;  Dunckel  v. 
Dnnckel,  Ul  N.  Y.  427;  Pearsall  v.  JF/e/ir^,  153  Cal.  314; 
Nat.  Harrow  Co.  y.  Betnent  d;  Sons,  163  N.  Y.  505; 
Konninsky  v.  Konninsky,  2  Misc.  Eep.  138;  Oallagher 
V.  Oallagher,  135  App.  Div.  457;  Jeremiah  v.  PitcJier, 
26  App.  Div.  402;  Goldsmith  v.  Goldsmith ,  145  N.  Y. 
313;  Qiiinn  v.  Quiiin,  69  App.  Div.  598.)  The  appellant 
has  no  adequate  remedy  at  law,  and  is  entitled  to  a 
decree  of  specific  performance  upon  the  facts  foimd  by  the 
Si^ecial  Term.     {Cauda  v.  Totten,  157  N.  Y.  281.) 

Almeth  W.  Hoff  and  Michael  J.  Joyce  for  respondent. 
The  doctrine  of  *'part  performance  "  is  not  applicable  to 
this  case.  (Pom.  on  Spec.  Perf.  [2d  ed.]  §§  99,  112,  113; 
Levin  v.  Ditz,  194  N.  Y.  376;  Cooley  v.  Lohdell,  153 
N.  Y.  602;  Dunckel  v.  Dunckel,  141  N.  Y.  427;  Wheeler 
v.  Reynolds,  iS^  N.  Y.  227;  Maddison  v.  Alderson,  L.  E. 
[8  App.  Cas.]  4()7;  Phillips  v.  Thompson,  1  Johns.  Ch. 
131;  Byrne  Y.  Romaine,  2  Edw.  445;  HW/e  v.  J^ro^f,  4 
Sandf.  Ch.  77;  Cooth  v.  Jackson,  6  Ves.  38;  Frame  v. 
Dawson,  14  Ves.  386;  3Iorjjhett  v.  Jones,  1  Swanst.  ISl.) 

Gray,  J.  The  action  is  to  compel  the  specific  perform- 
ance of  a  parol  agreement,  whereby  the  defendant  agreed 
to  hold  the  title  to  certain  real  estate  in  trust  for  the 
plaintiff  and  to  convey  the  same  to  any  person,  or  to  him, 
as  he  should  request.  The  answer  set  up  the  defenses  of 
a  denial  of  the  agreement;  of  a  claim  that  the  plaintiff 
had  purchased  the  premises  and  had  caused  the  same  to 
be  conveyed  to  the  defendant  as  a  gift,  and  of  the  allega- 
tion that  the  agreement  was  void  under  the  Statute  of 
Frauds.  The  case  was  tried  at  a  Special  Term  of  the 
Supreme  Court  and  the  plaintiff,  upon  findings  made 
by  the  trial  court,  recovered  a  judgment,  which  directed 
the  defendant  to  sp(xnfically  j^erfomi  the  agreement  by 
conveying  to  him  the  premises  described  and  in  ques- 
tion.   Upon  appeal  to  the  Appellate  Division,  that  court 
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reversed  the  judgment  and  from  the  order  of  reversal 
the  plaintiff  has  appealed  to  this  court.  As  it  dc^s 
not  appear  in  the  order  that  the  reversal  was  upon 
the  facts,  it  must  be  presimaed  that  the  judgment  was 
not  reversed  upon  a  question  of  fact,  but  upon  the  law, 
only.  (Code  Civ.  Proc.,  section  1838.)  This  limits  the 
inquiry  to  a  consideration  of  whether,  upon  the  decision 
upon  the  facts,  the  legal  conclusion  followed  that  the 
plaintiff  was  entitled  to  the  equitable  relief  awarded; 
whether  any  material  finding  of  fact  was  without  evi- 
dence to  support  it  and  whether  any  material  error  was 
committed,  in  the  admission,  or  exclusion,  of  evidence. 

I  think  that  the  findings  have  support  in  the  evidence 
and  I  find  no  material  error  in  the  rulings  upon  the  trial. 
There  is  left,  therefore,  but  the  one  important  question  as 
to  the  correctness  of  the  legal  conclusion  reached  by  the 
trial  court.  The  findings  establish  the  following  facts.* 
The  plaintiff  was  unmarried  and  with  him  had  lived  for 
some  years  the  defendant,  his  sister,  with  her  family. 
He  was  employed  as  the  manager  of  a  business,  which 
closely  confined  him  from  early  in  the  morning  until  late 
at  night  and  disabled  him  from  attending  to  outside  mat- 
ters. His  health  began  to  fail  and  he  feared  the  loss  of 
his  eyesight.  His  sister  advised  him  to  withdraw  from 
business;  but  he  told  her  that  he  was  not  in  a  position  to 
do  so.  At  the  time,  he  was  considering  a  speculative 
investment  in  real  estate  on  Long  Island,  upon  the  advice 
of  a  friend  in  the  real  estate  business.  He  informed  the 
defendant  of  this  and  that  he  did  not  wish  to  go  on  record 
as  the  owner  of  the  property.  Whereupon,  on  June  i^8d, 
1906,  as  the  finding  reads:  "the  plaintiff  and  the  defend- 
ant entered  into  an  oral  agreement  to  the  effect  that  the 
plaintiff,  in  case  he  should  purchase  certain  real  estate  at 
Bell  Harbor,  Queens  County,  New  York,  would  pay  the 
consideration  therefor  out  of  his  own  property  and  take 
title  to  the  same  in  the  name  of  the  defendant,  and  that 
ebe  would  allow  her  name  to  be  so  used,  and  that  she 
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would  hold  the  legal  title  to  such  property  as  the  plaintiff 
might  so  piuxjhase,  for  the  benefit  of  the  plaintiff,  and 
would  dispose  of  it  as  and  when  he  should  direct,  and  that, 
in  case  he  should  at  any  time  make  a  sale  of  any  such 
property,  she  would  execute  a  deed  or  deeds  therefor  at 
the  plaintiff's  direction,  and  would  turn  over  to  him  all 
the  moneys  received  by  her  on  such  conveyances. "  Three 
parcels  of  real  estate  were  purchased  between  June  23d 
and  August  11th,  19(>6,  in  pursuance  of  the  aforesaid 
agreement,  at  prices  aggregating  the  sum  of  $16,450;  of 
which  sima  $4,920  remained  upon  mortgage.  The  deeds 
were  received  and  retained  by  the  plaintiff.  In  Decem- 
ber, 1907,  the  plaintiff  sold  one  of  the  parcels  for  $5,000 
and,  at  his  direction,  the  defendant  executed  a  deed  of 
conveyance  to  the  purchaser.  Upon  receipt  of  the  pur- 
chase price,  she  turned  it  over  to  him  and  he  applied  it  to 
his  own  use.  He  paid  all  of  the  taxes  upon  the  properties, 
the  interest  upon  the  mortgage,  and  the  insurance  upon, 
and  repairs  to,  a  house  upon  one  of  the  parcels,  which  they 
resided  in,  at  times  of  the  year.  At  no  time  did  the 
defendant  make  any  claim  to  the  ownership  of  the  real 
estate,  or  to  the  moneys  realized  uix)n  the  sale  of  the  one 
parcel,  prior  to  a  disagreement,  which  was  followed  by  this 
action;  but,  throughout  the  period  mentioned,  she  referred 
to  the  plaintiff  as  the  owner  and  acted  as  his  representative. 
The  trial  court  expressly  refused  to  find,  at  the  request  of 
the  defendant,  that ' '  the  moneys  so,  as  aforesaid,  advanced 
by  the  plaintiff  for  the  purchase  of  said  property,  were 
free  and  voluntary  gifts  to  the  defendant,  his  only  sister, 
in  consideration  of  natural  love  and  affection  for  defend- 
ant and  her  children  and  of  many  years  of  faithful  serv- 
ice and  acts  of  kindness  by  her  bestowed  on  him."  He 
was  in  solvent  circumstances,  and  he  had  personal  reasons 
for  not  appearing  of  record  as  owner.  A  disagreement 
arose  between  the  parties  in  August,  1908,  not  concerning 
the  real  estate,  which  resulted  in  the  defendant  declaring 
that  ''  she  did  not  have  to  make  deeds  of  the  property  for 
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the  plaintiff  *'  and  in  hex  refusing,  upon  his  demand,  to 
execute  conveyances  of  the  remaining  parcels.  The  trial 
court,  then,  finding  that  the  plaintiff  had  wholly  per- 
formed the  agreement  on  his  part  and  that  the  defendant 
had  partly  performed  it  on  her  part,  reached  the  legal  con- 
clusion that  the  former  was  entitled  to  have  judgment 
against  the  latter  that  she  convey  to  him  the  real  estate 
remaining  unsold. 

Upon  the  facts,  which  I  have  now  stated  and  which,  as 
the  case  comes  to  us,  must  be  accepted  as  true,  the  ques- 
tion of  law  to  be  determined  is  whether  they  established 
such  part  performance  of  the  parol  agreement  as  to  take 
the  case  out  of  the  Statute  of  Frauds  and  to  justify  a 
decree  foi  its  specific  performance  by  the  defendant.  It 
was  considered  by  the  Appellate  Division  that  the  acts 
relied  upon  did  not  show  part  performance;  inasmuch  as 
they  were  not,  imdei  the  rule  of  the  cases,  ^'  necessarily, 
referable  to  the  alleged  agreement  and  done  in  execution 
of  it.''  It  was  thought  that  the  facts  were  entirely  con- 
sistent with  a  gift  of  the  premises  to  the  defendant  for 
the  purpose  of  a  family  abode.  The  opinion  of  the  court 
is  elaborate  in  its  review  of  the  facts  and  had  the  reversal 
been  placed  upon  a  question  of  fact  by  the  order,  the  case 
would  not  be  here.  But  that  was  not  done  and,  with  the 
facts  as  they  are  found,  I  am  brought  to  the  conclusion 
that  the  judgment  of  the  trial  court  was  right.  I  am 
compelled  to  differ  with  the  Appellate  Division,  not  in  the 
statement  of  the  rule  of  law  which  governs,  but  in  the 
view  that  the  facts  established  do  not  come  up  to  the 
requirement  of  the  rule,  which  authorizes  specific  per- 
formance of  an  oral  agreement  for  the  conveyance  of  land. 
What  the  plaintiff  claims  is  not  that  the  defendant  prac- 
ticed some  fraud  upon  him  in  the  inception  of  these  trans- 
actions, but  that,  relying  upon  her  promise,  he  entered 
into  the  agreement  with  her  and  has  so  performed  it  on 
his  part,  that  to  permit  this  defense,  now,  of  the  Statute 
of  Frauds  would  be  to  enable  hei  to  perpetrate  a  fraud. 
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The  intervention  of  equity  is  asked  to  prevent  the  com- 
mission of  fraud  and  to  relieve  a  situation,  which  is 
irremediable  at  law.  The  policy  of  the  law,  which 
requires  a  contract  relating  to  real  estate  to  be  reduced  to 
writing  and  to  be  subscribed,  for  reasons  f oimded  on  the 
fallibility  of  human  memory,  is  not  contravened  by 
such  intervention,  in  a  case  where  the  contract  has  not 
been  made  in  conformity  with  the  statute,  if  the  parties 
have  waived  its  protection  and  the  contract  has  been  per- 
formed in  part.  It  would  be  quite  antagonistic  to  the 
spirit  of  a  statute  designed  U)  piwent  fraud,  if  it  might 
be  availed  of  to  cover  fraud.  Therefore,  it  has  been  long 
the  settled  rule,  in  England,  as  here,  that  when  a  parol 
agreement  for  the  conveyance  of  real  estate,  void  by  the 
Statute  of  Frauds,  has  been  proved  and  part  performance 
has  been  shown  by  acts  of  the  party  seeking  relief,  whi(^h 
could  have  been  done  with  no  other  design  than  that  of 
performance,  if  an  action  at  law  is  not  an  adequate  rem- 
edy, the  agreement  will  be  specifically  enforced.  In  such 
a  case,  a  court  of  equity  acts  upon  the  principle  that  not 
to  allow  effect  to  the*  part  performance  would  be  to 
allow  the  party  permitting  the  acts  to  treat  them  as  if  the 
agreement  had  not  been  made.  Where  by  a  refusal  to 
execute  the  parol  agreement,  the  other  party,  who  has  in 
part  performed,  cannot  be  placed  in  the  same  situation 
in  which  he  was  before  such  performance,  then  an  irre- 
parable injury  is  threatened  and  equity  will  intervene 
upon  the  groimd  that  it  would  be  a  fraud  if  the  transac- 
tion were  not  completed.  {Phillips  v.  Thompson^  1  Johns. 
Ch.  131;  Lowry  v.  Tew,  3  Barb.  Ch.  407,  413;  Malins  v. 
Brown,  4  N.  Y.  403,  Wheeler  v.  Reynolds,  66  ib.  227.) 
The  difficulty  has  been  in  the  application  of  the  rule. 
Generally,  the  rule  is  that  not  only  the  part  performance 
should  be  of  the  agreement  proved,  but  the  acts  claimed 
to  constitute  such  must  be  unequivocal  in  their  character 
and  must  have  reference,  only,  to  the  carrying  out  of  the 
agreement.     In    Wheeler  v.  Reynolds  {supra),   Judge 
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Earl,  following  the  authorities,  laid  down  the  rule  as 
follows:  "The  acts  should  be  so  clear,  certain  and  defi- 
nite in  their  object  and  design  as  to  refer  exclusively  to  a 
complete  and  perfect  agreement,  of  which  they  are  a  part 
execution."    (p.  231.)    In  defining  what  facts  will  consti- 
tute such  part  performance  as  would  justify  a  judgment 
for  specific  performance,  the  rule,  as  at  present  settled,  is 
not,  ordinarily,  satisfied  by  mere  proof  of  the  payment  of 
tte  purchase  price  of  the  land.     {Dunckel  v.  Dunckely  141 
^.  Y.  427;  Cooleyy.  Lobdell,  158  ib.  59G,  601.)    The  rea- 
son for  this  is  stated  by  Judge  Vann  in  Cooley  v.  Lobdell, 
(*wpra),  as  follows :  "  That  as  the  pui'chase  money  can 
^  recovered  back  in  an  action  at  law  and  the  parties  thus 
^tored  to  their  original  position,  the  party  paying  is  not 
^^jured,  no  fraud  is  perpetrated  upon  him  by  refusal  to 
^^^^ey,  and  there  is  no  occasion  for  a  resort  to  equity." 
1^  that  case  the  question  of   how  far  the  making  of 
improvements  constituted  part  performance  was  consid- 
ered and  it  was  held  that,  when  they  are  made  in  reliance 
upon  the  oral  agreement  and  are  of  a  substantial  nature, 
they  become  so  connected  with  the  subject-matter  of  the 
contract  as  to  make  refusal  to  perform  unjust  and  to 
estop  a  party  from  setting  up  the  statute. 

In  this  case,  there  was  much  more  done  by  the  plain- 
tiff than  the  payment  of  the  purchase  price  of  the 
land.  Had  that,  however,  been  his  principal,  or  sole, 
act,  the  case  would,  still,  have  been  distinguished  from 
those,  in  which  it  was  deemed  insuflScient.  The  plain- 
tiff could  not  recover  back  the  purchase  moneys,  which 
he  had  paid  to  the  vendors  of  the  land.  They  were 
third  persons,  as  to  whom  no  cause  of  action  had  sur- 
vived the  transaction  of  sale.  Had  this  been  a  trans- 
action where  the  defendant  could  be  made  liable  in  an 
action  at  law  for  the  repayment  of  the  moneys  paid 
by  the  plaintiff,  the  limitation  of  the  rule  of  part  perform- 
ance might,  possibly,  be  applicable.  But  the  plaintiff,  in 
addition  to  paying  for  the  land,  paid  its  carrying  charges. 
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in  taxes  and  insurance,  and  he  paid  for  the  repairs  and 
foi  improvements.  The  facts  exhibit  a  situation  where 
such  acts  should,  by  every  fair  and  reasonable  intend- 
ment, be  deemed  to  have  been  done  with  a  view  to  the 
performance  of  the  agreement.  That  is  to  say,  the  defend- 
ant, acting,  only,  for  the  plaintiff,  in  taking  and  in  hold- 
ing the  title  for  his  benefit,  the  latter  discharged  the 
liability  of  the  true  owner  by  paying  the  price  of  the  land 
and  the  cost  of  carrying  and  improving  it.  There  was  a 
reason  shown  for  the  making  of  the  agreement  between 
the  parties;  in  that  the  plaintiff,  though  desiring  to  enter 
into  a  land  speculation,  felt  himself  disabled  by  the  exac- 
tions of  the  business  of  his  employment  and  by  failing 
health  and  vision.  He  had  personal  reasons  for  not  wish- 
ing to  appear  of  record  as  owner,  in  the  apprehension  of 
becoming  liable  to  perform  jury  duty,  and,  upon  advising 
with  his  sistei,  the  agreement  in  question  results.  He 
was  to  buy  certain  real  estate  and  to  take  title  in  her 
name.  She  agreed  to  hold  the  title  for  his  benefit  and  to 
make  conveyances,  as  he  might  sell  the  land,  or  might 
direct  her.  After  the  purchases  were  made,  upon  a  sale 
of  a  parcel,  she  recognized  his  right  to  sell  it  and  to  receive 
the  price;  for  she  executed  the  deed  at  his  direction  and 
turned  over  the  moneys  to  him.  When  he  paid  the  carry- 
ing charges  of  the  property  and  for  the  repairs  upon  it, 
were  not  the  payments  referable,  unequivocally,  to  the 
agreement  and  in  recognition  of  his  obligation  towards 
the  property  as  its  real  owner  ?  Were  not  his  acts  and 
her  acts  in  accord  with  the  existence  of  their  agreements  ? 
I  think  that  it  would  be  a  reproach  to  equity,  if  its  arm 
could  not  be  effectively  stretched  out  to  redress  the  wrong, 
by  compelling  the  defendant  to  complete  the  transaction 
by  conveying  the  property  to  the  plaintiff. 

In  Jeremiah  v.  Pitcher,  (163  N.  Y.  574),  we  affirmed  a 
judgment,  though  without  opinion,  in  a  case,  whose  facts, 
closely  enough,  parallel  those  of  the  present  case.  There 
the  plaintiff,  a  real  estate  dealer,  whose  wife  had  become 
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insane,  entered  into  an  agreement  with  the  defendant,  his 
daughter,  to  take  title  to  the  property  in  dispute  and  to 
transfer  the  same  to  him,  or  to  others,  as  he  might  direct. 
He  purchased  the  property  and  had  the  conveyance  made 
to  her  and,  thereafter,  he  paid  the  taxes  and  made 
improvements.  On  his  demand  that  she  convey  the  prop- 
erty, she  refused  to  comply;  whereupon  he  brought  the 
action  to  estaj^lish  a  trust  in  his  favor.  In  defense,  she 
pleaded  the  Statute  of  Frauds  and  that  the  conveyance 
to  her  was  a  gift.  The  Appellate  Division  reversed  a 
judgment  of  the  trial  court,  adverse  to  the  plaintiff,  and 
ordered  judgment  in  his  favor;  holding,  in  substance, 
that  the  case  did  not  come  within  the  Statute  of  Frauds, 
as  it  was  ''a  parol  agreement,  fully  j^erformed  on  the 
part  of  the  plaintiff."  (2H  App.  Div.  4(>7.)  While  the 
facts  differed  in  the  feature  of  the  insane  wife,  whose 
condition  embarrassed  the  plaintiff's  dealings  in  real 
estate,  yet  the  principle  of  the  decision  applies.  As  there 
was  a  reason,  in  that  case,  for  putting  the  title  to  the 
property  in  the  daughter's  name;  so,  in  the  present  case, 
there  was  a  reason  for  putting  it  in  the  sister's  name. 
Whether  one  reason  be  deemed  stronger  than  the  other 
is  immaterial.  The  discretion  of  the  court  might  com- 
petently be  exercised  for  either,  if  satisfied  of  the  fact. 
In  Cauda  v.  Totten,  (157  N.  Y.  2S1),  land  had  been  pur- 
chased by  the  defendant  in  his  own  name,  under  an  oral 
agreement  with  the  plaintiff  to  purchase  it  for,  and  to 
convey  it  to,  her  on  receipt  of  the  amount  of  the  price 
paid.  The  action  was  brought  to  compel  the  defendant 
to  convey  to  the  plaintiff  and  we  held  that  she  was 
entitled  to  recover  on  the  theory  of  part  performance  of 
the  agreement.  That  the  plaintiff  had  performed  on  her 
part,  in  paying  the  amount  of  the  purchase  price,  in 
making  repair's  and  paying  taxes,  insurance  and  mort- 
gage interest  meanwhile,  were  deemed  to  he  facts,  which 
justified  a  court  of  equity  in  decreeing  specific  perform- 
ance en  the  part  of  the  defendant. 
3 
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I  think  that  this  is  a  case,  upon  its  facts,  where  to 
suffer  the  defense  of  the  Statute  of  Frauds  to  prevail 
against  the  demand  of  the  plaintiff  would  be  to  cover 
fraud,  not  to  prevent  it,  and,  for  the  reasons  given,  I 
advise  that  the  order  of  the  Appellate  Division  be 
reversed  and  that  the  judgment  of  the  Special  Tenn  be 
affirmed;  with  costs  in  both  courts  to  the  appellant. 

CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett,  His- 
cocK,  Chase  and  Collix,  JJ.,  concur. 

Order  reversed,  etc. 


KiTTiE  FuLTS,  Appellant,  v.  John  C.  Munro,  Eespondent. 

Forcible  entry  and  detainer  —  history  of  statutes  relating 
thereto  — definitions  thereof— rights  of  parties  —  actions  arising 
therefrom. 

1.  Origin  and  history  of  statutes  in  England  and  in  this  state 
relative  to  forcible  entry  and  detainer  considered. 

2.  To  make  an  entry  forcible  the  force  used  must  be  unusual  and 
tend  to  bring  about  a  breach  of  the  peace,  such  as  an  entry  with  a 
strong  hand,  or  a  multitude  of  people,  or  in  a  riotous  manner,  or 
with  personal  violence,  or  with  threat  and  menace  to  life  or  limb, 
or  under  circumstances  which  would  naturally  inspire  fear  and 
lead  one  to  ai^prehend  danger  of  personal  injury  if  he  st<Kxi  up  in 
defense  of  his  possession. 

3.  Although  the  entry  was  peaceiible,  still  if  a  party  entitled  to 
the  possession  is  kept  out  through  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages  for  a  forcible  detainer.  When 
deprived  of  possession  without  right,  he  has  the  right  to  re-enter, 
after  disx>ossession  is  complete,  if  he  can  do  so  peacejibly. 

4.  In  an  action  at  law  the  right  to  judgment  depends  on  the  facts 
as  they  stcK)d  when  it  was  commenced,  instead  of,  according  to  the 
rule  in  equity,  as  they  stood  at  the  date  of  the  trial.  Hence  a 
warrant  to  disiK)ssoss,  valid  upon  its  face  and  issued  pursuant  to 
a  judgment  also  valid  upon  its  face,  is  to  be  regarded  as  valid  when 
it  was  executed,  although  subsequently  the  judgment  was  reversed, 
not  for  want  of  jurisdiction  but  for  errors  committed  diu'ing  the 
trial  before  the  magistrate. 
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5.  One  not  a  party  to  the  proceeding  in  which  the  judgment  was 
rendered  is  not  bound  thereby,  f  The  warrant  is  not  good  as  against 
a  person  in  possession  as  assignee  of  a  lease  when  there  is  evidence 
tending  to  show  that  the  plaintiff  in  the  proceeding  had  recognized 
him  as  lawfully  in  possession,  f  He  should  be  joined  as  a  party  to 
the  proceeding,  and  it  is  a  trespass  to  dispossess  him  without 
giving  him  an  opportunity  to  make  his  defense. 

6.  Where  summary  proceedings  were  taken  against  a  lessee  who 
had,  to  the  knowledge  of  the  landlord,  assigned  the  lease  to  his 
wife,  who  was  not  made  a  party  to  the  proceeding,;  the  acts  of  an 
assistant  to  the  oflBcer  who  executed  the  process,  within  the  line 
of  his  authority,  after  the  removal  of  the  husband  under  the  war- 
rant, were  the  acts  of  the  landlord.  The  fact  that  such  assistant 
made  such  a  show  of  force  as  to  tend  to  bring  about  a  breach  of 
the  peace  and  to  prevent  the  wife  from  re-entering  the  premises, 
raises  a  question  for  the  jury  as  to  whether  she  was  kept  out  of 
possession  by  fear  of  personal  violence,  and  if  so,  to  assess  the 
damages  sustained  by  her. 

Fults  V.  Munro,  137  App.  Div.  881,  reversed. 

(Argued  March  80,  1911;  decided  April  26,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  27,  1909,  afl&rming  a  judgment  in  favoi 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  material  allegations  of  the  complaint  are  that  on 
the  10th  of  March,  1908,  the  defendant  leased  to  one 
William  Fults,  the  husband  of  the  plaintiff,  a  farm  of 
240  acres,  situate  in  the  town  of  Camillus,  county  of 
Onondaga.  The  lease  was  in  writing  and  provided  for  a 
term  of  one  year  from  the  1st  of  April,  1908.  The  lessee  * 
agreed  to  market  the  crops  and' pay  to  the  lessor  as  rent 
foi  the  use  of  the  premises  one-half  of  all  the  proceeds  of 
the  farm.N  On  the  same  day  that  the  lease  was  made 
William  SSilts  assigned  it  to  his  wife,  the  plaintiff  herein, 
with  the  knowledge  and  consent  of  the  defendant  and 
thereupon  with  like  knowledge  and  consent  she  entered 
into  possession  of  the  premises.  She  furthei  alleged  that 
op  tne  16th  ot  July,  1908,  '^  said  defendant  made  forcible 
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entry  into  the  lands  and  premises,"  fully  describing  them, 
and  "made  forcible  entry  to  the  whole  of  said  premises 
and  has  forcibly  put  the  plaintiff  out  of  the  possession 
thereof  and  has  continued  to  forcibly  and  imlaWf uUy  hold 
plaintiff  out  of  possession  thereof,  and  by  reaso^  thereof 
said  plaintiff  has  been  damaged  by  the  aforesaid  acts  of 
the  defendant,  his  servants  and  agents,  in  the  sum  of 
$2,000  for  treble  which  amount  the  plaintiff  claims  judg- 
ment against  the  defendant. "  The  plaintiff  also  described 
the  crops  growing  upon  the  premises  at  the  time  of  the 
entry  and  alleged  that  she  "was  receiving  profits  from 
seven  milch  cows  amounting  to  §80  "  per  month. 

The  defendant  by  his  answer  admitted  the  execution  of 
the  lease,  denied  all  the  other  allegations  of  the  conlplaint 
and  alleged  that  he  was  in  possession  under  the  judgment 
and  warrant  of  a  justice  of  the  peace  duly  made  and 
issued  in  a  proceeding  in  which  the  defendant  was  the 
petitioner  and  William  Fxilts,  the  lessee  of  the  premises, 
was  the  defendant. 

It  appeared  upon  the  trial  that  in  July,  1908,  the 
defendant  began  a  proceeding  before  a  justice  of  the 
peace  to  remove  his  tenant,  William  Fults,  from  the 
premises  for  the  non-payment  of  rent,  but  he  did  not 
make  Mrs.  Fults,  the  assignee  of  the  lease,  a  party, 
although  he  knew  of  the  assignment  and  had  recognized 
her  as  in  possession.  After  issue  joined  and  a  trial  had 
in  said  proceeding,  in  which  the  plaintiff  was  sworn  as  a 
witness,  judgment  of  dispossession  was  rendered  in  due 
form  of  law  and  a  warrant  regular  upon  its  fac«  issued 
to  a  constable  for  execution.  The  oflB(*er  went  to  the 
premises  and  without  using  force  or  threats  entered  the 
dwelling  house  where  Mrs.  Fults  resided  and  inquired  for 
hei  husband.  She  said  he  was  down  in  the  lot  and  asked 
the  officer  what  he  wanted.  He  answered,  "I  hr.ve  come 
to  put  you  out.  If  you  don't  take  your  one  hundred  dol- 
lars and  put  on  your  thmgs  and  leave,  I  am  going  to  put 
you  out."    She   said,    'Well,   I   guess  you  won't  p\it 
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me  out."  The  defendant  was  not  present  when  this 
took  place.  Mr.  Wood  sat  down  in  a  chair  and  Mrs. 
Fults  after  saying,  "  These  things  are  mine,  don't  you 
touch  a  thing  in  any  way,  shape  or  manner  in  this  house," 
went  out,  harnessed  a  horse  and  drove  to  Syracuse. 
When  she  came  back  with  a  lawyer,  the  officer  was 
removing  the  furniture  and  placing  it  on  the  opposite  side 
of  the  road  in  front  of  the  house.  After  nearly  every- 
thing was  out  she  went  in  to  get  some  puppies,  which  she 
swore  belonged  to  her,  and  the  officer  told  her  she  could 
not  have  them,  and,  to  use  her  own  words,  ^'  He  took  me 
by  the  arm  and  put  me  right  off,"  taking  her  to  the  road, 
but  uspg  no  violence  to  speak  of.  After  this  the  defend- 
ant came  to  the  premises  and  she  heard  him  identify  cer- 
tain articles,  saying  '^that  is  mine,  don't  take  that  out. 
This  is  theirs,  take  that  out."  Household  furniture, 
horses,  cows,  wagons,  farming  implements  and  tools,  all 
belonging  to  the  plaintiff,  were  thxis  removed  from  the 
premises  and  put  on  the  opposite  side  of  the  road,  the 
horses  being  tied  to  the  fence.  That  night  she  slept  on 
the  roadside  with  her  things.  One  Lockwood,  an  (assist- 
ant of  the  officer,  walked  up  and  down  the  road  with  a 
shot  gun  during  the  entire  night.  Twice  after  dark  and 
once  in  the  middle  of  the  night  he  fired  the  gun.  He  told 
her  to  keep  off  of  Mr.  Munro's  land,  that  he  was  in  pos- 
session, that  Mr.  Munro  had  left  him  to  keep  guard  and 
that  she  should  keep  off. 

An  appeal  was  taken  by  William  Fults  from  the  judg- 
ment of  dispossession  to  the  County  Court  and  on  the  15th 
of  October,  1908,  the  judgment  was  modified  as  to  the 
amount  of  rent  due  and  as  thus  modified  affirmed,  with- 
out costs.  The  next  day  this  action  was  commenced. 
On  the  13th  of  November  following  a  further  appeal 
was  taken  to  the  Appellate  Division  and  on  the  2d  of 
March,  1909,  the  judgment  of  dispossession  was  reversed 
by  that  court  on  the  ground  that  the  rent  and  costs  were 
tendered  before  the  warrant  was  issued  and  that  no  pioper 
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demand  had  been  made.  The  present  action  was  tried 
in  May,  1909,  and  when  the  plaintiff  rested  the  defendant 
moved  for  a  nonsuit.  The  plaintiff  asked  to  go  to  the 
jury  upon  the  question  whether  she  was  forcibly  ejected 
and  detained  from. the  premises,  upon  the  question  of  the 
damages  sustained  by  her  and  upon  all  the  evidence  in 
the  case.  The  application  of  the  plaintiff  was  denied, 
the  motion  of  the  defendant  granted,  and  the  plaintiff 
excepted  to  each  ruling.  Upon  appeal  to  the  Appellate 
Division  the  judgment  entered  upon  the  verdict  was 
unanimously  affirmed. 

Walter  Welch  and  Harry  H.  Stone  for  appellant.  It 
was  error  for  the  trial  court  to  dismiss  the  complaint. 
{Compton  V.  Chelsea,  139  N.  Y.  538;  Waterbiiry  v. 
Deckelmariy  50  App.  Div.  434.)  The  action  of  the  con- 
stable and  the  men  helping  him  in  forcibly  putting  the 
plaintiff  and  her  goods  off  from  said  premises  and  in 
forcibly  keeping  her  off  from  said  premises  is  the  action 
of  the  defendant  and  he  is  responsible  therefor.  {Hong 
Sing  V.  Wolf  Fein,  33  Misc.  Eep.  609.)  Plaintiff  is  entitled 
to  recover  treble  damages  in  this  action,  and  the  amount 
thereof  was  properly  proven.  (Code  Civ.  Pro.  §  1669; 
Myers  v.  Sea  Beach  By.  Co.,  43  App.  Div.  573;  167 
N.  Y.  581.) 

Tlionias  Woods  for  respondent.  The  taking  possession 
of  the  premises  did  not  constitute  a  forcible  entry  and 
detainer,  and  this  action  cannot  be  maintained.  (13  Am. 
&  Eng.  Ency.  of  Law,  743;  People  v.  Field,  52  Barb. 
198;  Carter  v.  Anderson,  16  Daly,  437;  Alexander  v. 
Orisivold,  17  N.  Y.  Supp.  522;  Bachy.  New,  23  App.  Div. 
548;  Marchend  v.  Haber,  16  Misc.  Rep.  322;  Lubro  v. 
Campbell,  24  J.  &  S.  70;  Pharis  v.  Gere,  110  N.  Y.  336.) 
No  pnx)f  was  made  by  the  plaintiff  upon  the  question  of 
damages  that  could  properly  have  been  submitted  to  the 
jury,  and  there  was  no  error  in  the  trial  court  dismissing 
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the  complaint.  {Depew  v.  Ketchum,  75  Him,  227;  Tay- 
lor V.  Bradley,  39  N.  Y.  129;  Eckel  v.  Cottrell,  24 
App.  Div.  496;  Dichman  v.  Hart,  142  N.  Y.  183;  Bern- 
stein V.  Meech,  130  N.  Y.  354;  Mack  v.  Patching  42 
N.  Y.  169;  Kelley  v.  .SAeeA^/,  17  J.  &  S.  618;  Deniscm  v. 
Ford,  7  Daly,  384;  A'byes  v.  French  Lumber  Co.,  80 
Minn.  397;  Saunders  v.  Thornton,  2  Ind.  Ter.  92.) 

Vanx,  J.  Statutes  relating  to  forcible  entry  and  to 
forcible  detainer,  which  are  separate  and  distinct  wrongs, 
have  existed  for  centuries.  The  earliest,  passed  in  1381, 
provided  that  ''None  from  henceforth  make  any  entry 
into  lands  and  tenements  but  in  cases  where  entry  is 
given  by  the  law,  and  in  such  case  not  with  strong  hand 
nor  multitude  of  people  but  only  in  peaceable  and  easy 
manner;  and  if  any  man  from  henceforth  do  to  the  con- 
trary, and  thereof  be  duly  convicted,  he  shall  be  pimished 
by  imprisonment  of  his  body,  and  thereof  ransomed  at 
the  King's  wilL"  (5  Ric.  II,  ch.  7;  Pollock  on  Torts  [6th 
ed.],  368.)  Latere  the  provisions  of  the  statute  were  |  ^ ! 
extended  to  forcible  detainer^  (8  Henry  VI,  ch.  9)  and 
since  then  legislation  upon  the  subject  in  England  and  in 
this  country  has  usually  been  addressed  to  both  forcible 
entry  and  forcible  detainer  and  except  in  one  or  two  states 
the  offenses  are  still  distinct. 

As  time  passed  many  changes  were  made  and  various 
remedies,  both  civil  and  criminal,  provided,  including  the 
recovery  of  treble  damages.  The  Revised  Statutes  con- 
tained the  provision  that  "If  any  person  be  disseized, 
ejected  or  put  out  of  any  lands  or  tenements,  in  a  forcible 
manner,  or  being  put  out,  be  afterwards  holden  and  kept 
out  by  force,  or  with  strong  hand,  he  shall  be  entitled 
to  maintain  an  action  of  trespass,  and  shall  recover  therein 
treble  the  damages  assessed  by  the  jury  or  by  a  justice 
of  the  peace,  in  cases  provided  by  law."  (2  R.  S.  part  3, 
chap.  5,  title  6,  §  4.)  The  Code  of  Civil  Procedure  provides 
that  "  if  a  person  is  disseized,  ejected,  or  put  out  of  real 
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property,  in  a  forcible  manner ;  or  after  he  has  been  put 
out,  is  held  and  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble 
damages,  in  an  action  therefor  against  the  wrongdoer/' 
(Code  Civ.  Pro.  §  lt;t>9.) 

Under  the  head  of  siunmary  proceedings  to  recover  the 
possession  of  real  property  the  Code  further  provides  that 
"  An  entry  shall  not  be  made  into  real  property,  but  in  a 
case  where  entry  is  given  by  law  ;  and,  in  such  a  case,  only 
in  a  peaceable  manner,  not  with  strong  hand,  nor  with  mul- 
titude of  people.  A  person  who  makes  a  forcible  entry  for- 
bidden by  this  section,,*^ or  who,  having  peaceably  entered 
upon  real  property,  holds  the  possession  thereof  by  force,^ 
and  his  assigns,  imder  tenants,  and  legal  representatives, 
may  be  removed  thei-ef  rom,  as  prescribed  in  this  title. "  (Id. 
§  22:^3.)  It  is  provided  by  the  Penal  Code  that  ^'  A  person 
guilty  of  using,  or  of  procuring,  encouraging  or  assisting 
another  to  use,  any  force  or  violence'  in  entering  upon  or 
detaining  any  lands  or  other  possessions  of  another,  except 
in  the  cases  and  the  manner  allowed  by  law,  is  guilty  of  a 
misdemeanor."    (Penal  Code,  §  4(55.) 

As  this  is  an  action  at  law  the  right  to  judgment 
depends  on  the  facts  as  they  stood  when  it  was  commenced, 
instead  of,  according  to  the  rule  in  equity,  as  they  stood 
at  the  date  of  the  trial.  {Sherman  v.  Foster,  158  N.  Y. 
587,  5J>8,  and  cases  cited.)  Henc^e,  the  warrant  to  dis- 
jxKssess,  l)eing  valid  upon  its  fac^  and  having  teen  issued 
pursuant  to  a  judgment  also  valid  upon  its  face,  is  to  be 
regarded  as  valid  when  it  was  executed,  although  subse- 
quently the  judgment  was  revei'sed,  not  for  want  of  jur- 
isdiction but  for  eiTors  committed  during  the  trial  before 
the  magistrate*.  Mi's.  Fults,  however,  was  not  a  party  to 
the  proc^^eding  in  which  the  judgment  was  rendered,  so . 
that  she  was  not  bound  thereby  and  the  warrant  was  not 
g(X)d  as  against  her.  She  was  in  jx^ssession  as  assignee 
of  the  lease  and  there  was  evidence  tending  to  show  that 
the  defendant  had  recognized  her  as  lawfully  in  posses- 
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sion.    She  should  have  been  joined  as  a  party  to  the  pro- 
ceeding and  it  was  a  trespass  to  dispossess  her/without 
giving  her  an  opportunity  to  make  her  defense.  ^  As  was 
said  by  Judge  Van  Heusen  in  Croft  v.  Kiiig  (8  Daly, 
265,  268):  ''  She  might  have  paid  the  rent  to  protect  her 
possession^  or  she  might  havfe  taken  a  valid  objection  to 
some  of  the  landlord's  proceedings.     At  any  rate,   the 
statute  gave  her  a  right  to  a  hearing^  and  the  landlord 
^ught  to  answer  in  damages  for  the  wrong."    The  fol- 
lowing cases  cited  by  the  learned  judge  amply  sustain  his 
position:    Siins    v.    Humphrey   (4r   Den.    185);    Hill  v. 
locking  (6  Hill,  314);  Starkweather  v.  Seeley  (45  Barb. 
1^^);  Savacool  v.  Bouyhton  (5  Wend.  170).     (See,  also, 
^^U  V.  Eves,  12  Conn.  243,  259;  Kendall  v.  Doctor,  4 
Bow,  Pr.  447.) 

*^'Tiile  the  warrant  would  be  no  protection  as  against 
Mi  action  for  simple  trespass  brought  by  her,  it  has  an 
important  bearing  upon  the  question  of  forcible  entry. 
At  common  law  and  prior  to  the  statutes  to  prevent  forci- 
ble entry  and  detainer,  if  a  lawful  right  of  entry  existed 
the  person  entitled  to  possession  was  justified  by  law  in 
regaining  possession  by  force.  {Hyatt  v.  Wood,  4  Johns. 
150, 157;  2  Hawk.  P.  C.  64.)  The  present  statutes  upon  the 
subject  are  the  re-enactment  of  a  long  series  of  laws  for 
the  primary  purpose  of  preventing  landlords  from  taking 
the  law  into  their  own  hands  and  ejecting  tenants  by 
Violence,  although  they  also  apply  to  some  other  cases. 
The  civil  action  to  recover  treble  damages  is  penal  in 
nature  and  its  object  is  to  redress  the  forcible  and  wanton 
violation  of  the  right  to  the  possession  of  real  estate. 

The  expression  ''in  a  forcible  manner,"  as  used  in  the 
statute,  does  not  mean  any  kind  of  force,  such  as  is 
involved  in  a  mere  trespass.  Thus,  as  was  held  in  a  lead- 
nig case  after  a  careful  review  of  the  authorities:  ''The 
^ntry  or  detainer  must  be  riotous ;  or  personal  violence 
must  be  used  ;  or  there  must  he  threats  or  menaces  of  vio- 
lence ;  or  other  circumstances  must  exist  inducing  alarm 
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or  terror  in  the  occupant  of  the  premises."  {Willard  v. 
Warren,  17  Wend.  257.)  As  was  said  in  another  case 
which  has  frequently  been  cited :  ^ '  It  has  always  been  held 
that  to  make  an  entry  forcible,  it  ought  to  be  accompanied 
with  some  circumstances  of  actual  violence  or  terror;  and, 
therefore,  an  entry  which  hath  no  other  force  than  such 
as  is  impUed  by  the  law  in  every  trespass  whatsoever,  is 
not  within  these  statutes."  {People  ex  rel.  Niles  v. 
Smith,  24  Barb.  10,  18.) 

The  force  used  must  be  imusual  and  tend  to  bring 
about  a  breach  of  the  peace,  such  as  an  entry  with  a 
strong  hand,  or  a  multitude  of  people,  or  in  a  riotous 
manner,  or  with  personal  violence,  or  with  threat  and 
menace  to  life  or  limb,  or  under  circumstances  which 
would  naturally  inspire  fear  and  lead  one  to  apprehend 
danger  of  pei'sonal  injury  if  he  stood  up  in  defense  of  his 
possession.  {Pkaris  v.  Ger?,  110  N.  Y.  336,  345;  People 
ex  reL  Kline  v.  Rickert,  8  Cow.  22(5 ;  Waterhury  v.  Deck- 
elmann,  50  App.  Div.  434;  Bach  v.  New,  23  App.  Div.  548; 
Labro  v.  Campbell,  24  J.  &  S.  70;  Mihier  v.  McClean, 
2  Car.  &  P.  17;  1  Hawkins  Pleas  of  the  Crown,  ch.  28, 
§§  26,  27;  Wharton  Criminal  Law,  §^  2033,  2034;  1  Bishop 
Cr.  Law,  §  397;  3  McAdam's  Landlord  &  Tenant  [3d  ed.], 
187.)  As  was  said  by  Judge  Folger  in  Wood  v.  Phillips 
(43  N.  Y.  152,  157):  ''The  main  object  still  is  to  preserve 
the  public  peace  and  prevent  parties  from  asserting  their 
rights  by  forc^  or  violence,  though  by  gradual  additions 
the  remedy  has  become  in  effect  a  private  as  well  as  a 
public  one." 

The  entry  itself  in  this  case,  leaving  out  of  view  for 
the  present  the  detainer,  was  not  made  in  a  forcible  man- 
ner within  the  meaning  of  the  statute  as  read  in  the  light 
of  the  authorities.  Actual  entry  was  made  without  forc« 
or  the  display  or  threat  of  force  of  any  kind.  After  such 
entry  the  plaintiff  of  her  own  accord  left  the  premises 
and  went  off  to  get  legal  advice.  The  mere  statement  of 
the  officer,  made  with  the  warrant  in  his  hands,  that  he 
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^  come  to  put  her  out  and  that  if  she  did  not  put  on 
^^^  things  and  leave  he  was  going  to  put  her  out,  with 
^0  threat  to  injure,  or  any  overt  act,  did  not  make  the 
^try  forcible.     While  she  did  put  on  her  things  and 
^^e,  it  was  not  through  fear,  but  to  procure  a  lawyer. 
^he  apprehended  no  danger,  but  held  her  own  well  in  the 
conversation  with  the  officer.     Nothing  occurred  to  sug- 
gest a  breach  of  the  peace..    Moreover,  the  officer  did  not 
go  there  wantonly  and  with  no  semblance  of  right,  but  was 
armed  with  process  valid  against  Wilham  Fults,  the  lessee 
named  in  the  lease,  the  husband  of  the  plaintiff  and  an 
actual  occupant  of  the  premises,  although  as  the  hired  man 
of  his  wife,  but  invalid  as  to  herself.     The  warrant  com- 
manded him  ^ '  to  remove  all  persons  from  the  said  property 
and  to  put  the  said  petitioner  into  full  possession  thereof." 
It  followed  the  language  of  the  statute,  which,  however, 
does  not  mean  Uterally  all  persons,  but  only  those  in 
actual  possession  who  are  made  parties  to  the  proceeding 
and  their  guests,  agents,  servants  and  the  like.\  {Croft 
V.  KinQy  supra.)    While  the  warrant  under  the  facts 
recited  therein  did  not  upon  its  face  authorize  the  officer 
to  remove  Mrs.  Fults,  the  form  of  the  command  gave 
him  color  of  authority  to  do  so  and  saved  him  from  the 
imputation  of  willful  and  reckless  conduct  such  as  is 
necessary  to  support  an  action  of  this  character.     The 
primary  question  in  such  cases  is  not  who  had  title  to  the 
land  but  who  had  the  right  to  possession;  and  the  next, 
not  whether  the  entry  was  made  without  right,   but 
whether  it  was  made  with  such  force  or  threats  as  to  dis- 
turb the  public  peace.     While  the  defendant  had  no 
right  to  possession  when  he  entered,  as  the  entry  was  not 
made  by  force  or  through  fear,  it  was  not  an  entry  in  a 
"forcible  manner"  within  the  meaning  of  the  statute. 

Although  the  entry  was  peaceable,  still  if  the  plaintiff 

was  kept  out  through  fear  of  personal  violence,  she  was 

entitled  to  recover  treble  damages  for  a  forcible  detainer. 

After  the  dispossession  was  complete  she  had  the  right  to 
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re-enter  if  she  could  do  so  peaceably,  for  she  had  been 
deprived  of  possession  without  right.  {Bliss  v.  Johnson, 
73  N.  Y.  521).)  Neither  the  officer  nor  the  defendant  had 
any  authority  to  prevent  her  if  she  attempted  tp,  or  to 
keep  her  out  by  threats  or  a  display  of  force.  As  she  was 
put  out  wrongfully  she  had  the  right  to  get  in  again  if 
she  could,  and  whoever  pi'evented  her  by  menace  or 
intimidation  was  guilty  of  forcible  detainer.  Referring 
to  that  subject,  Chief  Justice  Savage  said  in  Peojyle  ex 
rel.  Kline  v.  Ri chert  {supra):  '^  The  law  is  that  the  same 
circumstances  of  violence  or  terror  which  will  make  an 
entry  forcible,  will  make  a  detainer  forcible  also;  and 
whoever  keeps  in  the  house  an  unusual  niunber  of  people, 
or  unusual  weapons,  or  threatens  to  do  some  bodily  hurt  to 
the  former  possessor  if  he  dare  return,  shall  be  adjudged 
guilty  of  a  forcible  detainer  though  no  attempt  be  made 
tore-enter."    (p.  i>82.) 

Threats  may  be  made  by  acts  as  well  as  words.  There 
was  some  evidence  tending  to  show  that  Lockwood,  the 
officer's  assistant,  had  been  stationed  on  the  premises  by 
the  defendant  with  instructiono  to  guard  them  and  keep 
the  plaintiff  off,  and  whatever  Lockwood  did  within  the 
line  of  this  authority  the  defendant  did.  {Welsh  v. 
Cochran,  63  N.  Y.  181;  Newberry  v.  Lee,  3  Hill,  523, 
525;  Brown  v.  Feeler,  7  Wend.  301.) 

Mrs.  Fults  testified  that  she  saw  Lockwood  ''  there  with 
Wood  carrying  the  stuff  out,"  and  that  she  saw  him  there 
while  the  defendant  was  on  the  premises.  When  asked 
what  Lockwood  was  doing  there  that  night  she  answered, 
''Why,  he  kept  walking  back  and  forth  in  front  of  our 
things,  and  ordering  us  and  threatening  and  pointing  a  gun 
and  such  things."  Later,  on  being  recalled  by  the  plain- 
tiff,  in  answer  to  a  similar  question  she  said  that  Lockwood 
''  kept  walking  up  and  down,  walking  up  and  down,  and 
during  the  night  he  fired  that  gim  three  times,  while  I 
was  living  on  the  opposite  side  of  the  road,"  twice  shortly 
after  dark  and  once  in  the  middle  of  the  night.     During 
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*he  night  he  told  her  ^'  to  keep  off  of  that  side  of  the  road. 
*   *    He  said  to  keep  off  of  Mr.  Munro's  land.     That 
*e  Was  in  possession.     That  Mr.  Monro  had  left  him  to 
*^P  guard  and  for  me  to  keep  oflf." 

"^he  officer's  aide,  with  a  loaded  gim  on  his  shoulder, 
parching  through  the  night  up  and  down  on  one  side  of 
^  Jx>ad  in  front  of  the  plaintiff  sitting  with  her  effects 
*he  other  side,  and  at  intervals  firing  the  gun,  was 
TT-      ^  personification  of  force  as  naturally  to  inspire  fear. 
x^^  ^Kitions  spoke  louder  than  words  with  the  meaning,  as 
iUry  could  have  found,  that  if  she  attempted  .to  regain 
P^tes^ssion  or  enter  the  house  she  would  sustain  bodily 
\iarm.     Moreover,  threatening  words  were  used,  although 
vrhat  they  were  does  not  appear  and  the  gun  was  pointed, 
but  at  whom  and  under  what  circumstances  was  not  dis- 
closed.   There  was  at  least  such  a  show  of  force  as  to 
strongly  tend  to  bring  about  a  breach  of  the  peace  and  to 
prevent  the  plaintiff  from  attempting  to  re-enter. 

All  the  evidence  taken  together,  if  believed  by  the  jury, 
would  have  authorized  them  to  find  the  defendant  guilty 
of  forcible  detainer,  not  committed  by  himself  in  person, 
but  by  an  agent  for  whose  acts  in  the  line  of  guarding  the 
premises  and  keeping  the  plaintiff  off  he  was  responsible. 
A  case  was  made  for  the  jury  and  as  there  was  some  evi- 
dence, although  slight,  on  the  question  of  damages,  the 
motion  to  nonsuit  was  improperly  granted.     After  hear- 
ing the  defendant  and  his  witnesses,  whose  version  of  the 
facts  has  not  yet  appeared,  it  will  be  for  the  jury  to  say 
whether  the  plaintiff  was  kept  out  of  possession  through 
fe^  of  personal  violence,  and  if  so  to  assess  the  damages 
sustamed  by  her.  * 

The  judgment  of  nonsuit  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  event. 

CuLLEX,  Ch.  J.,  Gray,  Haight,  Willard  Bartlett 
and  Collin,  JJ.,  concur;  Chase,  J.,  not  voting. 
Judgment  reversed,  etc. 
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AxNiE  L.   Mills,   Appellant,   r.   Otto  Kampfe  et  al., 
Respondents. 

Equity  —  vendor  and  purchaser — mutual  mistake  as  to  quan- 
tity of  land  sold  —  right  of  purchaser  to  recover  from  vendor  for 
the  deficiency  in  quantity. 

1.  Although  agricultural  land  may  have  been  neither  bought  nor 
sold  professedly  by  the  acre,  the  presumption  is  that  in  fixing  the 
price  regard  was  had  on  both  sides  to  the  quantity  which  both  sup- 
posed the  estate  to  consist  of,  and  when  a  misrepresentiition  is  made 
as  to  quantity,  though  innocently,  the  purchaser  is  entitled  to  have 
what  the  vendor  can  give,  with  an  abatement  out  of  the  purchase 
money  for  so  much  as  the  quantity  falls  short  of  the  representation. 

2.  Where  the  parties  to  a  contract  for  farm  lands  and  the  assignee 
of  the  contract  believed  that  the  parcel  contained  al)out  250  acres, 
and  the  negotiations  and  agreements  were  luid  and  executed  on 
both  sides  ujwn  the  basis  of  such  common  belief  and  understand- 
ing, all  the  parties  being  mutually  mistaken  in  the  belief  that  the 
piece  or  i)arcel  of  land  contained  alx)ut  250  acres,  and  the  agree- 
ment and  deeds  were  founded  upon  such  mutual  mistake,  whereas 
the  farm  only  cx:)ntained  a  lit  do  more  than  233  acres,  the  assignee 
of  the  contract  is  entitled  to  judgment  for  this  deficiency,  at  an 
average  price  paid  per  acre,  on  the  basis  of  250  acres. 

3.  This  result  is  properly  re«iched  although  the  farm  consisted  of 
both  agricultural  and  woodland,  in  the  absence  of  evidence  as  to 
disparity  in  value  l>etween  the  tw^o  kinds  of  land. 

4.  The  fact  that  the  X)urchast»r  had  been  uix)n  the  land  and 
observed  the  boundaries,  and  in  that  manner  had  an  opp<)rtunity 
to  know  of  its  extent,  and  also  that  the  description,  after  giving 
the  number  of  acres,  added  the  words  "more  or  less,"  is  not  suffi- 
cient to  defeat  a  recovery  where  the  number  of  acres  is  materially 
less  thiin  that  called  for  by  the  conveyance,  in  the  absence  of  some 
special  finding  of  fact  to  the  vendee's  disadvantage.  (Paine  v. 
Upton,  87  N.  Y.  327,  followed.) 

3Iins  V.  Kampfe^  135  App.  Div.  748,  reversed. 

(Argued  March  24,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Decemlx^r  11,  11)00,  reversing,  on  questions  of  law,  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
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the  court  on  trial  at  Special  Term  and  granting  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

C  Walter  Randall  for  appellant.  Equity  recognizes 
the  right  of  a  plaintiff  to  relief  from  an  inequitable  situa- 
tion such  as  here  existed.  {Gallup  v.  Beimdj  182  N.  Y. 
37(1;  Hill  V.  Buckley^  17  Ves.  394;  Belknap  v.  Sealey,  14 
N.  Y.  143;  Warvelle  on  Vendors,  975;  1  Sugden  on  V.  & 
P.  ch.  7,  §  3;  Paine  v.  Uptotiy  87  N.  Y.  327.)  The  lind- 
mgs  of  fact  herein  sustain  the  conclusion  of  law  made  by 
the  court  below.  {Paine  v.  UptoUy  87  N,  Y.  327;  Duclos 
V.  Kelley,  197  N.  Y.  76.) 

Ahram  Shlivek  and  Lewis  J,  5'/ni7fe  for  respondents. 
The  plaintiff  failed  to  prove  any  facts  suflBcient  to  justify 
a  reformation  of  the  contract.  (2  Pom.  Eq.  Juris.  [3d  ed.] 
§  S.VJ;  1  Story's  Eq.  Jurijj.  §  157;  Heinkle  v.  R.  E.  A. 
Co.,  1  Ves.  317;  L\  S.  v.  Monroe,  5  Mason,  572;  White 
V.  Williams,  48  Barb.  222;  Husted  v.  Van  Ness,  158 
N.  Y.  104;  Moffett  v.  Jaffe,  132  App.  Div.  7;  Westing- 
ftoMse  V.  R.  S.  Co,,  116  App.  Div.  123;  Thomas  v. 
Hmnon,  122  N.  Y.  84;  Curtis  v.  Alhee,  167  N.  Y.  360.) 
Plaintiff  failed  to  sustain  her  contention  of  a  '' mutual 
mistake."  {Dambmann  v.  Schulting,  75  N.  Y.  61;  Jack- 
'^o»  V.  Andrews,  59  N.  Y.  244;  Spragne  v.  Griffin,  47 
^-  Y.  Supp.  S57.)  The  findings  of  the  trial  court,  not 
having  established  a  sale  by  the  acre,  failed  to  justify  a 
judgment  for  the  plaintiff.  {Belknap  v.  Sealey,  14  N.  Y. 
1^^;  Wilson  v.  Randall,  67  N.  Y.  33S;  Paine  v.  Upton, 
^' N.  Y.  327;  Gallup  v.  Bernd,  132  N.  Y.  370;  Faurev. 
-Var/m,  7  N.  Y.  210;  Marvin  x,  Bennett,  8  Paige,  312; 
^^^ederx.  Fonda,  3  Paige,  94;  Moffett  v.  Jaffe,  132  App. 
Kv.  7;  Siveet  v.  Marsh,  133  App.  Div.  315.) 

Hiscock,  J.    Appellant's  assignor  made  a  written  con- 
tract for  the  purchase  at  $47,500  of  a  tract  of  land  from 
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the  defendants  other  than  the  executrix  Kampfe,  who 
represents  one  Richard  Kampfe,  who  was  one  of  the  vend- 
ors. Thereafter  said  contract  was  assigned  to  the  appel- 
lant, who  executed  the  same  and  received  a  deed  of  the 
premises.  She  brought  this  action  claiming  that  she  and 
her  assignor  were  led  by  representations  of  the  vendors  to 
l)elieve  that  s^d  tract  contained  2()4: 05-100  acres,  whereas 
it  contained  a  little  lesji  than  231  acres,  and  she  sought 
to  have  the  contract  reformed  and  to  recover  for  the  defi- 
ciency in  acreage  at  the  average  price  per  acre  on  the 
basis  of  the  greater  quantity.  The  trial  judge  found  that 
the  contract  was  made,  and  assigned  to  and  carried  out  by 
the  appellant,  on  and  under  the  mutually  mistaken  belief 
by  all  of  the  parties  that  the  tract  contained  250  acres, 
whereas  it  only  contained  a  little  more  than  233  acres, 
and  he  gave  judgment  to  appellant  for  this  deficiency,  at 
an  average  price  paid  per  acre  on  the  basis  of  250  acres. 
This  judgment  having  been  reversed  as  a  matter  of  law, 
we  have  been  presented  with  the  resulting  questions 
whether  the  findings  of  fact  supported  the  conclusions  of 
law  and  judgment  and  whether  the  evidence  sustained 
the  findings.  These  questions  are  almost  entirely  debated 
in  connection  with  three  findings. 

In  addition  to  other  findings  with  reference  to  formal 
matters  involved  in  the  execution  and  assignment  of  the 
contract,  the  execution  of  the  deed,  payment  of  the  pur- 
chase price,  and  the  actual  amount  of  land  conveyed, 
alx)ut  which  there  seems  to  have  been  no  dispute,  there 
was  a  finding  of  considerable  importance  also  based 
on  undisputed  evidence  that  the  property  consisted  of 
unimproved  farm  land  and  woodland. 

The  court  then  found  that  during  all  of  the  negotia- 
tions preceding  and  at  the  time  of  the  execution  of  the 
contract  for  the  purchase  and  prior  to  and  at  the  time  of 
the  assignment  of  said  contract  to  apj^ellant,  all  the  par- 
ties to  said  contract  and  assignment  '^  believed  that  the 
said  parcel  of  land  contained  about  250  acres,  and  the 
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iiegotiations  and  agreements  were  had  and  executed  on 
'x)th  sides  upon  the  basis  of  such  common  belief  and 
^derstanding; "  also  that  "all  the  parties  were  mutually 
mistaken  in  the  belief  that  the  piece  or  parcel  of  land 
^ntained  about  250  acres,  and  said  agreement  and  deeds 
^6Pe  foimded  upon  such  mutual  mistake." 

The  first  inquiry  in  logical  order  is  whether  the  evi- 
^^^ce  sustained  these  findings.  I  think  it  did.  It  is  true 
^t  the  defendants'  evidence  tended  to  negative  them 
a&d  that  plaintiff's  complaint  alleged  and  her  evidence  by 
itself  tended  to  establish  an  understanding  of  upwards  of 
264  acres  instead  of  250  acres  as  found  by  the  court.  But 
considering  all  of  the  evidence  on  both  sides  as  of  course 
the  court  had  a  right  to  do  instead  of  alccepting  absolutely 
and  fully  that  of  either  side,  it  was  justified  in  finding 
that  the  understanding  on  both  sides  was  that  there  was 
an  acreage  of  250  acres  with  the  possibility  of  a  larger 
amount.  This  finding  is  in  conformity  with  and  is  sup- 
ported by  the  written  contract  which  the  parties  made 
and  which  after  giving  the  boundaries  described  the  tract 
as  *' containing  about  250  acres  of  land,  be  the  same 
more  or  less;  and  containing  within  said  bounds  264 
65-100  acres  according  to  a  survey  made  by  Jarvis,"  etc. 

The  remaining  question  is  whether  the  findings,  and  espe- 
cially the  crucial  ones  which  have  been  quoted  from, 
entitled  plaintiff  to  judgment.  I  think  they  did  within 
the  authority  of  Paine  v.  Upton  (ST  N.  Y. '327),  which 
case  counsel  for  appellant  with  attractive  frankness  freely 
admits  he  has  used  as  his  model  afid  guide  in  this 
litigation. 

That  case  came  to  this  court  on  findings  alone  on  an 
appeal  from  an  order  and  judgment  of  the  General  Term 
reversing  a  judgment  of  the  trial  court  dismissing  the 
^^mplaint.  The  important  ones  of  these  findings  were  to 
the  effect  that  the  parties  negotiated  for  the  purchase  of  a 
^ann;  that  at  the  outset  of  the  negotiations  inquiry  was 
niade  concerning  the  price  per  acre,  but  finally  a  written 
4 
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contract  was  made  for  the  sjile  at  a  gross  sura  of  a  faiin 
^'containing  about  two  hundred  and  twenty  acres  of  land 
be  the  same  more  or  less; "  that  subsequently  it  was  foimd 
to  contain  only  200  and  a  fraction  acres;  that  '*all  the 
parties  believed,  during  the  negotiation  for  the  sale  of 
the  farm,  and  at  the  time  of  executing  the  contract  and 
deed,  and  until  about  nine  months  after  the  making  of 
the  deed,  that  the  farm  did  in  fact  contain  two  hundred 
and  twenty  acres  of  land,  and  upward,  and  that  such 
negotiation  and  agreement  were  had  and  executed  on 
both  sides,  upon  the  basis  of  such  common  belief  and 
understanding;''  that  "all  the  i>arties  wei'e  mutually 
mistaken  in  the  belief  that  it  (the  farm)  contained  at  least 
two  hundred  and  twenty  acres  or  upwards,  and  said 
agreement  and  deed  were  founded  upon  such  mutual 
mistake." 

Under  these  circumstances  it  was  held  that  the  plain- 
tiff was  entitled  to  recover  for  the  deficiency  in  quantity 
at  the  average  price  paid  jyer  acre  on  the  basis  of  the 
quantity  supposed  to  have  been  purchased.  Chief  Judge 
Andrews,  writing  for  the  court,  said:  ''It  is  to  be 
observed,  that  the  facts  affirmatively  show  a  mutual  mis- 
take of  the  parties,  in  respect  to  the  quantity  of  land, 
which  commenced  with  the  commencement  of  the  nego- 
tiation for  the  sale  of  the  farm,  and  i)erv'aded  the  whole 
dealing  from  that  time,  until  the  transaction  was  consum- 
mated. *  *  *  This  mistake,  moreover,  was  as  to  an 
essential  and  material  element  of  the  contract.  In  the 
absence  of  any  finding  of  sjx^cial  facts  and  circumstances, 
the  natural  presumption  is,  that  in  a  sale  of  agricultural 
land,  the  element  of  (quantity  enters  into  the  transaction, 
and  affects  the  consideration  agrc^ed  to  be  paid.  But  in 
this  case  it  is  plain,  that  the  rei)resentation  of  quantity, 
was  deemed  material  by  the  parties.  The  sale  was  per- 
haps not  technically,  a  sale  by  the  acre.  But  the  starting 
point  of  the  negotiation  w<'is  an  incjuiry  by  the  purchaser, 
as  to  the  quantity  of  land  in  the  f  ann,  and  the  gross  sum 
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originally  asked  was  fixed  by  the  sellers,  by  reckoning  the 
land  at  $150  an  acre.  *  *  *  The  price  finally  agreed 
upon  was  also  fixed  upon  the  supposition  that  the  farm 
contained  at  least  two  hundred  and  twenty  acres.  This  is 
a  necessary  inference  from  the  finding,  that  the  parties 
acted  upon  the  assumption  that  the  farm  contained  that 
number  of  acres,  and  that  the  contract  was  made  and 
executed  upon  this  basis."    (p.  331.) 

The  learned  judge  cited  with  approval  from  Hilly. 
Buckley  (17  Ves.  394),  where  it  is  said:  "Where  a  mis- 
representation is  made  as  to  the  quantity,  though  inno- 
cently, I  apprehend  the  right  of  the  purchaser  to  be,  to 
have  what  the  vendor  can  give;  with  an  abatement  out  of 
the  purchase  money  for  so  much  as  the  quantity  falls 
short  of  the  representation.  That  is  the  rule  generally; 
as,  though  the  land  is  neither  bought  nor  sold  professedly 
by  the  acre,  the  presumption  is,  that  in  fixing  the  price, 
regard  was  had  on  both  sides,  to  the  quantity  which  both 
suppose  the  estate  to  consist  of." 

The  only  difference  between  the  features  of  the  Paine 
case  and  of  this  one  is  that  it  was  there  found  and  here 
not  foimd  in  terms  that  the  negotiations  opened  with  an 
inquiry  concerning  the  price  to  be  paid  per  acre  although  in 
the  final  contract  a  gross  sum  was  stated.  This  finding, 
however,  is  of  evidentiary  facts  and  it  is  to  be  noted  that 
the  evidence  upon  which  the  findings  in  this  case  were 
necessarily  based  shows  the  same  feature  to  have  entered 
into  the  negotiations  here  involved.  The  important  and 
controlling  findings  in  that  case  relative  to  the  action  of 
the  parties  upon  the  basis  of  a  supposed  quantity  of  land 
and  relative  to  their  mutual  mistake  are  in  substantially 
the  same  language  as  that  employed  in  the  findings  now 
before  us,  and  I  see  no  opportunity,  even  if  we  were  so 
disposed,  to  withdraw  this  case  from  the  authority  of  that 
decision. 

That  case  also  contained  the  features  here  present  that 
the  purchaser  had  been  upon  the  land  and  observed  the 
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boundaries  and  in  that  manner  had  an  opporiiunity  to 
know  of  its  extent,  and  also  that  the  description  after 
giving  the  number  of  acres  added  the  words  ''more  or 
less."  It  necessarily  determined  as  we,  following  its 
authority  and  that  of  many  other  decisions,  must  decide, 
that  neither  of  these  features  were  sufficient  to  defeat  a 
recovery  in  the  absence  of  some  special  finding  of  fact 
based  thereon  to  the  vendee's  disadvantage. 

It  was  suggested  on  the  argument  that  inasmuch  as 
the  premises  in  this  case  consisted  of  both  agricultural 
lands  and  woodland  a  proper  result  could  not  he  reached 
by  allowing  plaintiif  for  the  deficiency  in  quantity  at  an 
average  price  per  acre.  Neither  the  finding  nor  the  evi- 
dence upon  which  it  is  based  leads  us  to  adopt  this  view. 
It  was  foimd  that  the  land  was  '^  unimproved  farm  and 
wood  land.''  The  evidence  on  which  this  finding  rested 
was:  *' The  property  lies  *  *  *  half  field,  half  woods. 
You  could  hardly  call  it  woods.  There  is  some  wood  on 
it,  partly  clear  and  partly  wooded."  This  does  not  indi- 
cate that  the  so-called  woodland  was  valuable  as  timber 
land  or  otherwise  than  in  connection  with  the  agricul- 
tural land.  Together  they  appear  to  have  made  up  that 
combination  of  land  which  ordinarily  passes  under  the 
description  of  a  farm.  If  there  had  been  any  such  dis- 
parity in  value  between  the  two  kinds  of  land  that  fair 
results  would  not  be  obtained  by  allowing  for  the  defi- 
ciency at  an  average  pric^  per  acre,  I  think  that  at  least 
there  would  have  been  some  e\idence  to  that  effect. 

In  accordance  with  these  views  I  think  that  the  order 
of  the  Appellate  Division  should  be  reversed  and  judg- 
ment of  the  Trial  Term  affirmed,  with  costs  in  both 
courts. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner  and 
Collin,  JJ.,  concur. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Philip 
MosKOwiTZ,  Appellant,  v.  Fred  Jenkins,  as  Chief  of 
Police  of  the  City  of  Glens  Falls,  Respondent. 

Ck)n8titutioxL»l  law  —  invalidity  of  statute  (General  Municipal 
Law,  §  85)  requiring^  certain  transient  retail  dealers  to  obtain 
licenses  from  local  authorities  before  doings  business. 

Section  85  of  the  General  Municipal  Law  (Consol.  Laws,  chap.  24). 
which  provides  that  no  person  shall  conduct  a  transient  retail 
business  in  any  store  in  any  city  of  the  third  class,  vUlage  or  town 
of  this  state  for  the  sale  of  goods  which  shall  be  represented  or 
advertised  as  a  bankrupt  stock,  or  as  assigned  stock,  or  as  goods 
damaged  by  fire,  water  or  otherwise,  or  by  any  such  like  representa- 
tion or  device,  without  first  taking  out  a  license  therefor,  cannot 
be  sustained  as  an  exercise  of  either  the  police  power  or  of  the 
powei  of  taxation,  and,  hence,  is  unconstitutional  and  the  action 
of  city  authorities  thereunder  invalid. 

People  ex  rel.  Moskowitz  v.  Jenkins^  140  App.  Div.  786,  reversed. 

(Argued  March  15,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  3,  1910,  which  affirmed  an  order  of  Special 
Term  dismissing  a  writ  of  habeas  corpus  and  remanding 
the  relator  to  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  W.  Williams  for  appellant.  Assuming  the  sub- 
ject-matter is  within  tne  police  power,  yet  the  act  must 
fail  hecause  it  is  not  a  valid  regulation  thereunder  in  that 
it  denies  the  relator  the  equal  protection  of  the  laws. 
^U.  S.  Const.  14th  amend.  ^  1;  Wright  v.  Hart,  182 
N.  Y.  330;  Matter  of  Jacobs,  98  N.  Y.  98;  People  v.  WiU 
^wr,  198  N.  Y.  1;  City  of  Bvffalo  v.  Linsman,  113  App. 
Div.  584;  People  v.  Williams,  1S9  N.  Y.  131;  People  v. 
Hawkins,  157  N.  Y.  1;  Peoj^le  v.  Raynes,  130  App.  Div. 
^H;  People  v.  Gilbert,  08  Misc.  Eep.  48;  City  of  Water- 
town  y,  RodenbatKjh,  112  App.  Div.  723;  Lochnerv.  Peo- 
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plcy  198  U.  S.  45.)  The  statute  in  question  does  not 
purport  to  be  a  regulation  under  the  police  power  nor  does 
it  in  fact  regulate.  {Health  Dept.  v.  Rector,  145  N.  Y. 
32;  Matter  of  Jacobs,  98  N.  Y.  98;  People  v.  Gillson,  109 
N.  Y.  389;  Colon  v.  Lisk,  153  N.  Y.  188;  People  ex  rel.  v. 
Warden,  157  N.  Y.  110;  People  ex  rel,  Schwab  v.  Grant, 
12G  N.  Y.  473;  People  v.  Dept.  of  Health,  117  App.  Div. 
856;  N.  Y,  Athletic  Club  v.  Wurster,  19  Misc.  Rep.  443.) 
A  statute  cannot  be  sustained  under  the  police  power  unless 
it  is  reasonable.  The  present  enactment  is  unreasonable 
and  the  fee  is  excessive.  {City  of  Rochester  v.  West,  104 
N.  Y.  510,  514;  City  of  Buffalo  v.  Collins  Banking  Co., 
39  App.  Div.  432;  Peoj^le  v.  Rings,  197  N.  Y.  143,  149; 
Colon  V.  Lisk,  153  N.  Y.  188, 196;  Grossman  v.  Catninez, 
79  App.  Div.  15,  20;  People  v.  Jarvis,  19  App.  Div.  400, 
407;  City  of  Neiv  York  v.  Hexamer,  59  App.  Div.  4,  7.) 
The  legislation  in  question  is  not  within  the  poUce  power, 
{Colon  V.  Lisk,  153  N.  Y.  188,  196;  People  v.  Beattie,  96 
App.  Div.  383;  People  v.  Gillson,  109  N.  Y.  389;  People 
ex  rel,  v.  Zimmerman,  102  App.  Div.  103;  People  v.  Ringe^ 
197  N.  Y.  143;  Health  Dept.  v.  Rector,  145  N.  Y.  32,  40; 
Matter  of  Jacobs,  98  N.  Y.  98,  110.) 

J,  Edward  Singleton  for  respondent.  Section  85  of 
the  General  Municipal  Law  is  constitutional.  {People 
ex  rel.  Schwab  v.  Grant,  126  N.  Y.  473;  People  ex  reh 
Lodes  V.  Dept,  of  Health,  189  N.  Y.  187;  People  ex  reh 
Liberman  v.  Vandecarr,  190  U.  S.  552;  People  ex  rel. 
Rota  V.  Baker,  136  App.  Div.  7;  People  ex  reh  Comisky 
v.  Wurster,  14  App.  Div.  556 ;  People  ex  rel,  Armstrong 
V.  Warden,  etc,  183  N.  Y.  223;  People  ex  rel.  Duryea  v. 
Wilber,  198  N.  Y.  1;  Mayor,  etc.,  v.  E.  M.  Co.,  102  N.  Y. 
593.) 

Ctjllen,  Ch.  J.  The  relator  was  arrested  for  conduct- 
ing a  transient  retail  business  in  the  city  of  Glens  Falls 
for  the  sale  of  goods  represented  and  advertised  as  a  bank- 
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nipt  stock  without  having  obtained  a  license  as  required 
by  section  85  of  the  General  Municipal  Law.  Thereupon 
he  sued  out  a  writ  of  habeas  corpus  which,  after  a  hear- 
ing on  the  return  day,  was  dismissed  and  the  relator 
remanded  to  custody.  On  appeal  this  order  was  aflSrmed 
at  the  Appellate  Division  by  a  divided  court.  The  sole  . 
question  in  the  case  is  the  constitutionality  of  the  statute 
and  the  validity  of  the  action  of  the  city  authorities 
thereunder. 

The  section  of  the  law  is  as  follows  :  "No  person  whether 
acting  as  principal  or  as  agent  for  another,  shall  conduct 
a  transient  retail  business  in  any  store  in  any  city  of  the 
third  class,  village  or  town  of  this  state  for  the  sale  of  goods 
which  shall  be  represented  or  advertised  as  a  bankrupt 
stock,  or  as  assigned  stock,  or  as  goods  damaged  by  fire, 
water  or  otherwise,  or  by  any  such  like  representation  or 
device,  without  first  taking  out  a  license  therefor  from  the 
mayor  of  such  city,  president  of  such  village  or  the  super- 
visor of  such  town.     The  amount  of  the  fee  for  such  license 
in  any  city  shall  be  fixed  by  resolution  duly  passed  by  the 
board  of  aldermen  or  common  council,  and  in  a  village  by 
resolution  duly  passed  by  the  board  of  trustees  of  such 
village;  and  in  a  town  by  resolution  of  the  town  board  of 
such  town.     Such  fee  shall  not  be  less  than  twenty-five 
dollars  nor  more  than  one  hundred  dollars  per  month  in  a 
city  or  an  incorporated  village,  and  not  less  then  ten 
dollars  nor  more  than  fifty  doUai-s  per  month  in  a  town. 
^  0  such  license  shall  be  issued  for  a  less  period  than  one 
month  and  it  shall  be  renewed  monthly  during  the  con- 
tinuance of  such  business.     The  sum  paid  as  license  fees 
shall,  in  a  city  or  village,  be  paid  to  the  treasurer  of  such 
city  or  village,  and  in  a  town  to  the  supervisor  thereof,  to 
^  used  for  city,  village  or  towTi  purposes.     Any  person 
^  principal  or  agent  conducting  a  transient  retail  busi- 
ness as  described  in  this  section,  without  obtaining  a 
license  therefor,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  a  sum  not  less  than 
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one  hundred  dollars  nor  morc  than  two  hundred  dollars, 
and  in  default  of  the  payment  thereof  shall  be  imprisoned 
for  a  period  of  not  more  than  sixty  days." 

Acting  under  this  provision,  the  city  of  Glens  Falls, 
which  is  one  of  the  third  class,  passed  an  ordinance  fixing 
the  license  fee  at  ^W)  a  month.  If  the  statute  can  be 
sustained  as  an  exercise  either  of  the  police  power  or  of  the 
power  of  taxation,  the  decisions  below  are  right  and  must 
be  affirmed.  We  think  it  can  be  upheld  from  neither  point 
of  view  and  shall  first  consider  it  as  enacted  under  the 
police  power.  Of  course  I  shall  not  attempt  to  define 
either  the  extent  or  the  limits  of  that  power,  as  that  is  a 
task  that  has  thus  far  not  been  successfully  essayed.  Nor 
shall  I  refer  to  many  of  the  decisions  which  have  passed 
upon  the  validity  or  invalidity  of  legislative  enactments 
as  within  or  extending  beyond  the  limits  of  the  police 
power.  The  only  branch  of  that  power  under  which  it 
is  contended  that  the  present  statute  can  be  upheld  is  for 
tlie  prevention  of  fraud.  If  it  is  reasonably,  though  mis- 
takenly, directed  to  that  object,  it  is  good.  It  seems  to  me, 
however,  to  have  no  such  purpose.  It  is  said  that  the 
representation  that  the  goods  in  question  are  a  bankrupt 
or  damaged  stock  induces  customei-s  to  believe  that  they 
are  of  a  high  grade  or  quality  aifd  will  be  sold  cheap,  and 
for  much  less  than  their  original  cost,  while  as  matter  of 
fact  they  are  of  an  inferior  grade.  That  the  representa- 
tion may  induce  customei-s  to  telieve  that  they  can  get  a 
bargain  may  be  assumed,  but  the  representations  enumer- 
ated in  the  statute  have  no  relation  to  the  quality  and 
character  of  the  goods,  or,  if  any,  certainly  not  to  enhance 
or  (exaggerate  such  character.  It  can  be  I'eadily  seen  how 
a  statement  that  a  stock  of  goods  had  not  been  damaged 
by  fire,  water  or  otherwise  might  constitute  a  fraudulent 
representation  as  to  their  character  or  condition,  but  it  is 
not  easily  perceived  how  a  statement  that  they  had  been 
damag(Hl  could  constitute  such.  But  even  though  a  state- 
ment that  the  goods  had  been  damaged  would  be  held  an 
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I^aterial  allegation  in  an  action  at  law  for  fraud, 
^ncede  that  no  vendor  has  a  right  to  tell  a  falsehood  as 
1   ^is  goods,  be  it  material  or  immaterial,  and  that  the 
^  p^ature  may  property  pass  laws  to  prevent  or  punish 
^  ^  statements.    The  legislation  before  us  does  noth- 
jrt5  of  the  kind.     If  the  man  pays  his  license  fee  he 
tVv  ^  ^^^  ^^^  goods  without  penalty,  though  his  statement 
^'^t  they  are  damaged  or  bankrupt  stock   is  entirely 
Mntrue.     He   may  utter  any  falsehood  concerning  his 
goods  other  than  those  mentioned  in  the  statute,  and  he 
may  sell  without  license  fee.     But  a  vendor  may  own  goods 
which  have  been  purchased  at  a  sale  of  a  bankrupt  or 
damaged  by  fire,  and  he  has  the  unqualified  right  to  sell 
them  and  the  unqualified  right  to  tell  the  truth  about 
them.    He  cannot  under  the  exercise  of  the  police  power  be 
prohibited  from  enjoying  both  these  rights.     ''The  right 
to  buy,  sell,  barter  and  exchange  property  is  a  necessaiy 
incident  to  its  ownei'ship,  and,  subject  to  reasonable  regu- 
lations, is  as  much  protected  by  this  provision  of  the  con- 
stitution as  is  the  ownership  itself.''    {City  of  Carrollton 
V.  Bazzette,   159  111.   283.)    In  that  case  an  ordinance 
enacted  by  the  city  authorities,  under  a  statute  which 
empowered  the  trustees  to  license,  tax,  regulate,  suppress 
or  prohibit  itinerant  merchants  and  transient  vendors  of 
merchandise,  fixed  the  license  fee  for  itinerant  merchants 
at  810  a  day.     It  was  held  unreasonable  and  void  ;  that 
as  the  city  had  no  power  to  prohibit  or  suppress  directly 
the  business  of  the  defendant,  it  had  no  p:nver  to  do  so 
iiidirectly  by  the  imposition  of  unreasonable  and  oppressive 
burdens.     If  the  statute  provided  that  the  transient  trader 
should,  as  a  condition  of  obtaining  the  license,  make  proof 
^  the  local  authorities  that  the  facts  stated  as  to  his  stock 
^f  goods  were  true,  and  thereupon  be  subjected  to  a  reason- 
able license  fee  covering  the  expense  to  which  the  munici- 
pality had  been  put,  the  statute  would  he  upheld.     But  the 
exaction  of  $100  as  a  license  fee  for  a  month  or  for  less 
than,  a  month  in  villages  and  cities  of  the  third  class  (and 
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this  statute  is  confined  to  such  municipahties  and  towns)  — 
a  sum  exceeding  the  monthly  rent  of  the  majority  of 
stores  in  such  villages  or  cities  —  is  too  exorbitant  to 
be  upheld  as  a  license  fee  in  the  strict  sense  of  that 
tei-m.  These  features  of  the  statute  plainly  show  its  pur- 
pose, which  was  not  to  safeguard  customers  against 
fraud,  but  local  shopkeepei^s  from  competition.  The  stat- 
ute is  of  the  same  kind  as  that  condemned  by  this  court 
in  People  v.  Gillson  (109  N.  Y.  88D).  There  the  defendant 
was  prosecuted  under  a  statute  making  it  a  misdemeanor 
for  the  vendor  of  an  article  of  fo(xl  to  make  sale  of  the 
same  upon  any  inducement  that  an}i;hing  would  be  deliv- 
ered as  a  premium,  prize  or  gift  to  the  purchaser.  The 
statute  was  held  void  on  the  authority  of  Matter  of 
Jacobs  (1)8  N.  Y.  9S)  and  People  v.  Marx  (J)9  N.  Y.  377). 
Judge  Peckham  said  of  the  statute:  *^It  is  evidently  of 
that  kind  which  has  been  so  frequent  of  late,  a  kind 
which  is  meant  to  protect  some  class  in  the  community 
against  the  fair,  free  and  full  competition  of  some  other 
class,  the  members  of  the  former  class  thinking  it  impos- 
sible to  hold  their  own  against  such  competition,  and 
therefore  flying  to  the  legislature  to  secure  some  enact- 
ment which  shall  operate  favorably  to  them  or  unfavor- 
ably to  their  comj^etitors. "     (p.  399.) 

As  already  conceded,  the  device  of  selling  goods  as 
bankrupt  or  damaged  stock  does  excite  the  cupidity  or 
economical  instincts  of  customers  and  does  tend  to  draw- 
custom  from  other  merchants,  but  a  customer  has  the 
right  to  buy  where  he  can  buy  cheap,  and  his  means 
may  unfortunately  be  so  narrow  that  he  is  constrained  to 
purchase  damaged  or  unfashionable  goods.  The  great 
department  shops  of  New  York  do  practically  the  same 
thing  as  that  restrained  by  the  statute.  They  advertise 
a  reduction  in  prices  of  stock  which  they  have  been 
unable  to  freely  dispose  of,  often  to  a  point  below  cost. 
Every  one  has  the  right  to  adopt  such  means  to  sell  his 
goods  and  conduct  his  business  as  he  finds  most  profitable 
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^  him,  provided  those  means  are  honest,  and  the  fact 

**^t  some  pei^ons  engaged  in  the  same  business  are  dis- 

J^^est  does  not    justify  legislation   prohibiting   either 

^^ectly   or    indirectly   the   business.     {People    ex    rel. 

f^J^olerv.  Warden,  etc.,  157  N.  Y.  116;  Wright  y.  Hart, 

%  id.  330.) 

^ixe  counsel  for  the  respondent  relies  largely  on  the 
J^^^ority  of  People  ex  rel  Schwab  v.  Grant  (126  N.  Y. 
^n  ^'  ^"here  it  was  held  that  to  pursue  the  business  of  an 
Kj^  Pioneer  in  the  city  and  county  of  New  York  a  license 
^  "tiecessary,  and  that  it  was  discretionary  in  the  mayor 
%V\fether  to  grant  or  refuse  a  license.     It  must  be  always 
remembered  that  law,  even  constitutional  law,  rests  not 
wholly  on  principle,  but  in  part  on  custom  and  tradition. 
A  tourist  from  another  planet  might  at  first  be  unable  to 
perceive  why  a  citizen  has  the  inalienable  right  to  raise 
and  possess  chickens  at  all  times,  and  yet  can  be  deprived 
of  that  right  as  to  partridges.     But  if  he  pursued  his  his- 
torical study  of  game  laws  back  to  the  times  when  a  com- 
mon man  ran  greater  danger  of  capital  punishment  for 
killing  a  deer  than  for  killing  a  human  being,  he  would 
understand  how  the  distinction  came  to  exist.      Chief 
Judge  EuQER  in  the  Schwab  case  shows  that  during  and 
evei  since  colonial  times  the  calling  of  auctioneer  had 
teen  regarded  as  a  vocation  not  open  to  all,  but  subject  to 
special  Ucense  and  authority. 

It  is  undoubtedly  true  that  the  legislature  may  impose 
^  professions,  callings,  businesses  and  vocations  license 
fees  for  the  purpose  of  revenue,  and  though  termed  license 
f^,  they  are  enacted  not  imder  the  police  power,  but  under 
the  power  of  taxation.  There  exists  also  in  the  legislature 
the  right  to  classify  vocations  or  businesses  for  the  purpose 
^'  taxation.  One  class  may  be  taxed  at  one  rate  and 
another  class  at  another  rate.  But  the  right  to  classify, 
tnough  very  broad,  is  not  absolutely  unlimited.  In  People 
^^rel.  Farrington  v.  Mensching  (187  N.  Y.  8)  we  held  that 
a  law  imposing  a  tax  upon  the  sale  and  transfer  of  shares 
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of  stock  at  a  specific  rate  per  share  instead  of  upon  its 
real  or  nominal  value  was  not  a  justifiable  classification. 
Judge  Vann,  in  writing  for  this  court,  and  referring  to 
the  United  States  Supreme  Court,  said  :  *'  By  this  we  do 
not  understand  that  great  court  to  mean  that  the  relation 
must  necessarily  be  '  reasonable  and  proper '  according  to 
the  judgment  of  reviewing  judges,  but  that  the  court 
must  be  able  to  see  that  legislators  could  regard  it  as 
reasonable  and  proper  without  doing  violence  to  common 
sense.  In  other  words,  there  must  be  enough  reason  for 
it  to  support  an  argument,  even  if  the  reason  is  unsound." 
(p.  22.)  We  held  the  same  doctrine  in  Matter  of  City  of 
New  York  (190  N.  Y.  350).  Treating  the  statute  and  the 
ordinance  passed  under  it  as  an  exercise  of  the  taxing  power 
(though  I  have  no  idea  it  ever  was  intended  as  such),  the 
classification  is  plainly  arbitrary  and  imreasonable.  Tran- 
sient retailers  might  be  subjected  to  a  reasonable  tax,  but 
why  a  retailer  who  said  his  goods  were  bankrupt  or 
damaged  stock  should  be  taxed  $100  in  a  month,  and  a 
transient  dealer  who  refrained  from  such  statement  should 
be  taxed  nothing,.  I  am  at  a  loss  to  imagine  on  any  theory 
of  taxation,  though  as  a  statute  to  prevent  competition, 
the  reason  for  the  distinction  is  apparent. 

The  orders  of  the  Appellate  Division  and  of  the  Special 
Term  should  be  reversed  and  the  relator  discharged  from 
custody. 

Vann,  Werner  and  Willard  Bartlett,  JJ.,  concur; 
HiscocK  and  Chase,  JJ.,  dissent  on  opinion  of  Houghton, 
J.,  at  Special  Term;  Haight,  J.,  absent. 

Orders  reversed,  etc. 
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Neuje  Vandenbout,  as  Administratrix  of  the  Estate 
of  Marinus  Vandenbout,  Deceased,  Respondent,  v. 
RocHESi'ER  Railway  Company,  Appellant. 

Negli^nce — action  for  death  of  peraon  kiUed  while  attempt- 
ing: to  cross  tracks  in  front  of  street  car  —  erroneous  refusal  to 
charge  as  to  contributory  negligence  of  deceased. 

Where  plaintiff^s  intestate  was  killed  while  attempting  to  cross 
the  track  in  front  of  a  street  car  which  was  running  at  a  high  rate 
of  si>eed  under  circumstances  which  rendered  it  proper  to  submit 
the  question  of  defendant's  negligence  to  the  jury,  it  also  appear- 
ing that  the  street  was  icy  and  slippery,  it  was  error  for  the  court 
to  refuse  to  charge  that  if  deceased  saw  that  it  was  necessary  for 
him  to  run  in  order  to  get  across  ahead  of  the  car  he  was  guilty 
of  contributory  negligence  as  matter  of  law. 

Vandenbout  v.  Rochester  Ry.  Co,^  136  App.  Div.  913,  reversed. 

(Argued  February  21,  1911;  decided  April  26,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  21,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

W.  A.  Matson  for  appellant.  Defendant's  motion  for 
a  nonsuit  and  for  direction  of  verdict  upon  the  ground 
that  plaintiff  had  failed  to  establish  that  her  intestate 
was  free  from  contributory  negligence,  should  have  been 
granted,  (iteed  v.  M,  R.  Co.,  108  N.  Y.  315;  Hewitt  v. 
Brooklyn  Heights  R,  R,  Co.,  63  App.  Div.  423;  Rutz  v. 
N.  Y.  C.  R.  Co,,  107  App.  Div.  568.) 

Charles  Van  Voorhis  for  respondent.  The  evidence 
and  the  inferences  to  be  drawn  therefrom  required  the 
submission  of  the  questions  of  the  intestate's  freedom 
from  contributory  negligence  and  the  defendant's  negli- 
gence to  the  jury.     {Schoener  v.  M,  S,  R.  R,  Co,,  72 
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App.  Div.  23;  McClain  v.  B.  C.  R.  R.  Co.,  116  N.  Y. 
459;  Handy  v.  Met  St.  R.  R.  Co.,  TO  App.  Div.  2G; 
Monck  V.  Brooklyn  Heights  R.  R.  Co.,  97  App.  Div.  447; 
182  N.  Y.  5G7;  Buhrens  v.  D.  D.,  E.  B.  &  B.  R.  R.  Co., 
53  Hun,  571;  Ring  v.  N.  El.  R.  R.  Co.,  m  App.  Div. 
674;  Mills  v.  B.  C.  R.  R.  Co.,  10  Misc.  Rep.  1;  151  N.  Y. 
629;  Lamb  v.  U.  Ry.  Co.,  125  App.  Div.  286;  Wiknykv. 
Second  Ave.  R.  R.  Co.,  14  App.  Div.  515;  Stone  v.  Z). 
D.,  E.  B.  &  B.  R.  R.  Co.,  115  N.  Y.  104;  Ellick  v.  Met. 
St.  Ry.  Co.,  15  App.  Div.  557.) 

CuLLEN,  Ch.  J.  The  action  was  brought  to  recover 
damages  for  the  death  of  the  plaintiff's  intestate  who 
was  struck  and  killed  by  a  trolley  car  while  crossing 
defendant's  railroad  on  Main  street  in  the  city  of  Roch- 
ester. The  deceased  was  in  a  car  proceeding  westerly'- 
along  Main  street.  As  the  car  approached  Circle  street, 
which  terminates  at,  but  does  not  cross.  Main  street,  the 
deceased  alighted  on  the  right-hand  or  north  side  of  the 
car.  The  next  that  was  seen  of  him  by  any  of  the  plain- 
tiif 's  witnesses  was  as  he  was  getting  up  on  his  hands  and 
knees  from  the  south  or  further  rail  of  the  east-bound 
track,  where  he  had  apparently  fallen.  The  witness  tes- 
tified that  the  defendant's  east-bound  car  was  then  15  or 
20  feet  distant,  and  that  the  car  struck  him  before  he 
could  get  off  the  trac^k.  The  accident  occurred  about 
noon  of  the  7th  of  December.  The  testimony  shows  that 
the  street  was  icy  and  slipix^ry.  It  was  further  shown 
that  at  a  point  on  the  railroad  quite  far  distant  from  the 
scene  of  the  ai'cident,  the  motor  at  the  front  end  of  the 
east-bound  car  became  disabled;  that  for  some  distance 
the  car  was  pushed  by  one  behind  it,  and  that  then  it  pro- 
ceeded under  its  own  power  by  the  use  of  the  motor  at 
the  rear  end,  the  motoi-man  standing  there  and  control- 
Img  the  power,  while  the  conductor  took  his  station  at 
the  front  end  of  the  car.  There  were  Y's  or  places  at 
which  the  car  could  be  reversed  and  the  rule  of  the  com- 
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pany  required  that  under  such  circumstances  it  should  be 

reversed.      Despite  this  rule,  the  car  proceeded  in  the 

manner  stated.  The  conductor  in  the  front  of  the  car  could 

operate  the  brake  at  that  end,  but  the  power  could  be  cut 

off  only  by  signaling  to  the  motorman  at  the  rear.    There 

was  also  evidence  tending  to  show  an  excessive  rate  of 

speed  of  the  car.     For  the  defense,  the  conductor  testified 

that  he  caught  a  glimpse  of  the  deceased  on  the  north 

curb  on  Main  street;  that  the  next  he  saw  was  the  man 

crossing  behind  the  west-bound  car  on  a  run;  that  when 

he  got  to  the  east-bound  track  he  slipped  and  fell,  and 

that  the  car,  which  was  then  only  4  or  5  feet  away,  struck 

him.    In  parts  of  this  statement  he  was  corroborated  by 

the  motorman  of  his  own  car  and  the  motorman  of  the 

car  in  the  rear.    There  was  evidence  tending  to  show  that 

the  power  was  not  cut  off  till  immediately  before  the 

accident,  and  that  the  car  could  have  been  stopped  within 

10  feet. 

On  this  statement  we  think  the  case  was  for  the  jury. 

Kthe  deceased  was  from  15  to  20  feet  away  from  the  car 

^hen  he  slipped  and  fell,  the  jury  might  have  found 

that  had  the  car  been  propelled  in  the  ordinary  manner 

and  at  a  projx^r  speed,  it  would  have  been  stopped  in  time 

^  save  the  accident.     On  the  other  hand,  if  the  deceased 

^n  in  front  of  the  approaching  car,  which  plaintiff  claims 

^as  running  at  a  high  rate  of  speed,  at  a  distance  of  4  or 

^  ^^t,  plainly  he  was  guilty  of  contributory  negligence. 

*^hen  the  case  was  submitted  to  the  jury  the  counsel 

^^^  the  defendant  requested  the  court  to  charge  that  if 

the  deceased  saw  that  it  was  necessary  for  him  to  run  in 

^^er  to  get  across  ahead  of  the  car  he  was  guilty  of  con- 

"^"Utory  negligence  as  matter  of  law.     This  request  was 

^*^ised.    We  think  erroneously.     It  contained  the  meat 

ot  the  whole  case.     It  may  not  have  been  negligence  for 

*  young  alert  man  to  run  across  the  street,  even  if 

^^ippery,  instead  of  walking,  but  if  he  ran  because  he  saw 

that  the  car  was  so  near  that,  proceeding  in  the  ordinary 
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manner  would  not  save  him  from  being  struck,  he  was 

taking  chances,  running  into  danger  and  assuming  a  risk 

he  had  no  right  to  incur,  and  that  is  exactly  what  the 

request  called  for.     Fenton  v.  Second  Ave,  R,  R,  Co,  (126 

N.  Y.  025)  was  a  case  of  a  boy  who  fell  while  running  in 

front  of  a  street  car  by  which  he  was  struck  and  killed. 

It  was  there  said  :  ^*  There  was  nothing  requiring  this  boy 

to  run  across  the  track  at  this  particular  place  and  time. 

If  he  had  walked  he  probably  would  not  have  fallen, 

and  if  he  had  waited  two  or  three  seconds  the  car  would 

have  passed  and  he  could  then  have  gone  over  the  street  in 

safety."    (p.  027.)    Stahenau  v.  Atlantic  Ave,  R.  R.  Co. 

(155  N.  Y.  511)  was  a  similar  case.     A  girl  running  in 

front  of  a  trolley  car,  fell,  was  stinick  and  killed.     It  was 

there  said  by  this  court:    ^'It  maybe  observed  in  the 

present  case  if  the  little  girl  had  not  run,  she  probably 

would  not  have  fallen,  and  if  she  chose  to  run  across  in 

front  of  the  car,  it  was  because  she  believed  it  was  possible 

to  do  so.    The  motorman  had  the  same  right  to  believe 

so  and  it  was  the  fact  j  as  shown  by  the  other  little  girls 

having  passed  over  in  safety.     Nothing  required  of  this 

little  girl  that  she  should  run  over  the  crossing  in  front  of 

the  car.     She  might  have  waited  for  the  car  to  pass  ;  but 

having  preferred  to  run  with  her  companions,  she  could 

have  reached  the  other  side  of  the  track,  if  she  had  not 

fallen."     (p.    514.)     All  this  is  applicable  to  the  case 

before  us.     While  the  deceased  could  not  be  said  to  be 

guilty  of  negligence  as  matter  of  law  in  running,  still  if 

he  ran  because  the  car  was  so  close  to  him  that  he  could 

not  pass  in  front  of  it  otherwise,  he  necessarily  took  a  risk 

of  falling  so  close  to  the  car  that  he  could  not  avoid  being 

struck  by  it. 
The  judgment  should  be  reversed  and  a  new  trial 

granted,  costs  to  abide  the  event. 

Gray,    Vann,    Werner,    Willard    Bartlett   and 

Chase,  JJ.,  concur;  Haight,  J.,  absent. 

Judgment  reversed,  etc. 
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Lillian  B.  Taylor  et  aL,  Respondents,  v.  John  B.  Higgs 
et  al.,  as  Administrators  of  the  Estate  of.  Alma  M. 
Taylor,  Deceased,  et  al.,  Appellants. 

Contract— aUeged  agrreement  by  decedent,  in  lifetime,  as  to 
disposition  of  estate  by  will  —  evidence  examined  and  held  insuf- 
ficient to  establish  such  ag^reement  —  effect  of  dissent  on  a  ques- 
tion of  law  in  Appellate  Division. 

1.  The  claim  of  the  plaintiffs  is  that,  being  dissatisfied  with  the 
terms  of  the  will  of  their  father,  and  threatening  to  contest  its 
probate,  his  widow  promised,  in  consideration  of  their  allowing 
the  will  to  go  to  probate,  to  leave  them  on  her  decease  all  the 
property  she  had  received  from  her  husband.  No  objections  had 
been  filed  to  the  probate  of  the  will,  nor  does  there  seem  any 
ground  on  which  even  a  plausible  contest  might  have  been  made. 
There  is  no  claim  that  the  father  was  in  any  way  incompetent  to 
make  a  will,  and  the  trial  court  found  not  only  that  he  was  of  sound 
and  disposing  mind  and  memory,  but  that  the  execution  of  the  will 
was  not  procured  by  reason  of  any  undue  influence.  Held,  that 
although  a  divorce  obtained  by  the  widow  from  a  former  husband 
was  void  this  would  not  affect  the  validity  of  the  testamentary 
dispositions  in  her  favor,  and  that  the  plaintiffs  must  fail  in  their 
action  to  enforce  the  alleged  contract. 

2.  Such  contracts  should  be  in  writing,  and  the  writing  should 
be  produced,  or,  if  based  upon  parol  evidence,  it  should  be  given  or 
corroborated,  in  all  substantial  particulars  by  disinterested  wit- 
nesses. {Hamlin  v.  Stevens^  177  N.  Y.  39,  and  Rosseau  v.  Rouss^ 
180  N.  Y.  116,  cited  and  approved.) 

3.  A  sister  of  the  decedent  and  a  beneficiary  under  his  will,  while 
testifying  to  the  alleged  promise  of  the  widow,  stated  that  she, 
also,  had  agreed  to  leave  to  the  plaintiffs  all  of  the  property 
bequeathed  to  her  by  her  brother.  Thereafter  the  witness  was  per- 
mitted to  testify  that  she  had  made  a  will  to  that  effect,  which  latter 
statement  was  received  under  objection  and  exception.  Held,  that 
it  was  erroneously  admitted;  that  no  declaration  of  the  witness 
that  she  Intended  to  leave  property  to  her  nieces,  nor  any  act  of 
hers  in  conformity  with  such  declaration,  would  tend  to  prove  that 
the  deceased  had  made  a  similar  promise  or  agreement  as  to  her 
property. 
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4.  That  a  member  of  the  Appellate  Division  dissents  on  a  ques- 
tion of  law  does  not  show  that  he  affirms  the  disposition  of  a  cause 
on  questions  of  fact. 

Taylor  y.*Higgs,  136  App.  Div.  906,  reversed. 

(Argued  March  23,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  7,  11)09,  affirming  a  judgment  in  favor 
of  plaintiffs  entei'ed  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Etigerie  M.  Ashley  for  appellants.  The  plaintiffs  have 
failed  to  establish  the  contract  alleged  in  the  complaint  by 
the  testimony  of  disinterested  witnesses.  {Rosseau  v. 
Roussy  180  N.  Y.  121;  Laidlaivx.  Sage,  158  N.  Y.  73; 
Johnson  v.  N,  Y,  C.  &IL  R.  R,  R.  Co,,  173  N.  Y.  79-83; 
Mahaney  Y,  Carr,  175  N.  Y.  45-1;  Hamlhiv.  Stevens,  177 
N.  Y.  50;  Ide  v.  Browne.  178  N.  Y.  2i\;  Edson  v.  Par- 
sons, 155  N.  Y.  555;  Shakespeare  v.  Markham,  72  N.  Y. 
400;  Lticus  v.  Bars,  110  App.  Div.  220;  Hart  v.  Tuite, 
75  App.  Div.  323. )  The  court  erred  in  i^ermitting  the 
witness  Beckham  to  testify  that  she  had  made  her  will 
and  that  she  had  willed  the  §>l)00  received  from  her 
brother's  estate  to  the  plaintiffs  in  this  action.  (Silver- 
stein  V.  H,  C.  R.  R.  Co,,  117  N.  Y.  293;  Latimer  v.  Bur- 
rows,  163  N.  Y.  9. ) 

William  F,  Canongh  for  respondents.  Positive  and 
direct  testimony,  not  inci-edible  upon  its  face,  given  by  a 
witness  who  is  not  impeached  or  contradicted,  is  con- 
clusive. {Lower  v.  Meeker,  25  N.  Y.  3r)l;  Kavanagh  v. 
Wilson,  70  N.  Y.  177  ;  Hull  v.  Littauer,  162  N.  Y.  569; 
S.  Nat.  Bank  v.  Weston,  172  N.  Y.  250;  Strong  v. 
Knights  of  Pythias,  1S9  N.  Y.  346;  Wendel  v.  Leo,  195 
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N.  Y.  76.)  A  contract  to  leave  property  by  will  is  valid, 
and  equity  will  compel  a  specific  performance.  (Middle- 
worth  V.  Ordway,  191  N.  Y.  404;  Bouton  v.  Welch,  48 
App.  Div.  378;  170  N.  Y.  554;  Healy  v.  Healy,  55  App. 
Div.  315;  166  N.  Y.  624;  Bush  v.  Whittaker,  45  Misc. 
Rep.  74;  Parsell  v.  Stryker,  41  N.  Y.  480;  Gates  v. 
Gates,  34  App.  Div,  608;  Oall  v.  Gall,  64  Hun,  401;  138 
N.  Y.  675;  Godine  v.  Kidd,  64  Hun,  585;  Phalen  v.  U. 
S.  Trust  Co.,  186  N.  Y.  182;  Rood  on  Wills,  §§  54-57; 
Schouler  on  Wills,  §  454;  2  Beach  on  Mod.  Eq.  Juris.  §  602; 
Johnson  y.  Hubbell,  66  Am.  Dec.  788  ;  Winnie  y.  Winnie^ 
m  >\  Y.  263.) 

CuLLEN,  Ch.  J.  The  action  was  brought  against  the 
heirs  at  law,  administrators  and  next  of  kin  of  Alma  M. 
Taylor  to  specifically  enforce  a  contract  alleged  to  have 
l)een  made  by  the  deceased  whereby  she  promised  upon 
ber  death  to  devise  and  bequeath  to  the  plaintiffs  all  the 
property  that  she  had  received  under  the  will  of  her  late 
husband.  Dr.  Judson  J.  Taylor,  the  father  of  the  plain- 
tiffs. The  Special  Term  decided  in  favor  of  the  plaintiffs 
and  that  decision  has  been  affirmed  at  the  Appellate 
Division  by  a  divided  court. 

The  circumstances  of  the  case  and  the  relations  of  the 
parties  are  as  follows:  In  June,  181)5,  Dr.  Judson  J.  Tay- 
lor, the  father  of  the  plaintiffs,  married  the  defendants' 
^testate,  Alma  M.  Robinson,  at  the  city  of  Syracuse, 
^here  both  the  parties  resided,  and  lived  with  her  imtil 
bis  death  on  July  2anl,  18 J)  7.  A  short  time  prior  to  the 
Carriage  Alma  M.  Robinson  obtained  in  the  territory  of 
OWahoma  a  decree  of  divorce  from  her  husband,  William 
Robinson,  on  service  of  process  by  publication.  So  far  as 
appears  by  the  record  this  decree  was  clearly  void,  the 
parties  being  residents  of  New  York  state,  neither  living 
in  Oklahoma,  and  the  defendant  not  appearing  in  the 
suit.  Dr.  Taylor,  however,  was  aware  of  the  defect  in 
the  divorce  proceedings,  and  so  the  trial  court  has  found. 


68  Taylor  r.  Higgs.  [April, 

Opinion  of  the  Court,  per  Cullkn,  Ch.  J.       [Vol.  202. 

At  the  time  of  the  marriage  referred  to,  Dr.  Taylor  trans- 
ferred and  conveyed  to  the  plaintiffs  property  to  the 
value  of  at  least  $15,000.  The  estate  possessed  by  him 
at  his  death  seems  to  have  been  less  than  $20,000,  of 
which  by  his  will  he  gave  to  his  wife  Alma  property  worth 
between  ten  and  eleven  thousand  dollars,  about  $2,500  to 
each  of  his  daughters,  and  some  legacies  or  devises  to 
other  relatives  and  connections. 

The  claim  of  the  plaintiffs  is  that  they  being  dissatis- 
fied with  the  terms  of  the  will  and  threatening  to  contest 
its  probate,  the  widow.  Alma,  promised  in  consideration 
of  their  allowing  the  will  to  go  to  probate,  to  leave  to 
them  on  her  decease  all  the  property  she  had  received 
from  her  husband.  The  evidence  to  establish  this  agree- 
ment is  of  a  most  unsatisfactory  character.  No  objections 
had  been  filed  to  the  probate  of  the  will,  nor  does  there 
seem  any  ground  on  which  even  a  plausible  contest  might 
have  been  made.  There  is  no  claim  that  Dr.  Taylor  was 
in  any  way  incompetent  to  make  a  will,  and  the  trial 
court  has  found  not  only  that  he  was  of  sound  and  dis- 
posing mind  and  memory,  but  that  the  execution  of  the 
will  was  not  procured  by  reason  of  any  undue  influence. 
That  the  invalidity  of  Alma's  divorce  would  not  affect 
the  validity  of  Di.  Taylor's  testamentary  dispositions 
seems  cleai.  {Gelston  v.  Shields,  78  N.  Y.  275.)  It  does 
not  appear  that  the  plaintiffs  evei  consulted  counsel,  but 
confined  themselves  to  expressions  of  dissatisfaction  with 
the  provisions  of  their  father's  will.  It  is  probably  true 
that  plamtiffs,  as  heirs  at  law  of  their  deceased  father, 
could  have  objected  to  the  probate  of  the  will,  and  the 
withdrawal  of  opposition  would  afford  some  consideration 
foi  the  support  of  a  promise  on  behalf  of  their  step- 
mother, still  it  is  evident  that  in  this  case  the  consideration 
was  of  the  most  unsubstantial  character.  The  testimony 
to  establish  the  agreement  contended  for  was  that  of 
Mi's.  Beckham,  a  sister  ot  Dr.  Taylor,  and  Mrs.  Treat,  a 
sister  of  the  plaintiffs'  mother.    Mrs.   Beckham  was  a 
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beneficiary  under  the  doctor's  will  to  the  extent  of  some 
$900,  and  Mrs.  Treat's  husband  was  also  a  beneficiary, 
but  to  what  amount  does  not  appear  in  the  evidence.  It 
would  not  be  practicable  to  quote  in  detail  the  testimony 
of  these  witnesses.  Mrs.  Beckham  seems  to  have  carried 
on  most  of  the  negotiations  on  behalf  of  the  plaintiffs. 
She  testified  that  she  commenced  the  conversation  with 
Mrs.  Taylor,  at  which  the  daughters  were  present,  by 
saying :  "  Girls,  I  wish  to  know  your  decision  in  the  mat- 
ter before  I  return  home.  I  shall  remain  true  to  my 
promise  that  I  will  will  you  all  the  property  left  by  my 
brother  to  me  upon  my  death.''  Then  Mrs.  Taylor  said  : 
"Now  girls,  if  you  will  drop  this  matter,  give  it  no 
fmiher  thought  and  take  no  proceedings,  be  perfectly 
safe  in  the  statement  I  made  at  the  beginning,  that  at 
my  death  your  father's  property  which  was  willed  to  me 
will  be  willed  to  you.  That  was  a  promise  I  made  with 
your  father,"  and  to  this  the  girls  assented.  This  is  the 
most  direct  testimony  of  an  agreement  between  the  parties. 
Mrs.  Treat's  testimony  is  of  the  same  general  character. 
Much  of  the  testimony  consists  of  admissions  by  Mrs. 
Taylor.  Other  witnesses  were  produced  to  prove  various 
statements  by  Mrs.  Taylor  of  her  intention  to  dispose  of 
the  property  to  the  plaintiffs,  but  the  unreliability  of 
such  testimony  is  made  apparent  by  the  evidence  of  one 
witness  for  the  plaintiffs  who  states  that  Mrs.  Taylor  told 
her  that  she  intended  to  remodel  the  homestead  and  that 
it  was  to  be  so  arranged  that  upon  her  death  it  should  go 
^  the  plaintiff  Lillian,  but  if  Lillian  died  first,  then  it 
should  go  to  herself  —  an  agreement  or  plan  entirely 
^consistent  with  the  alleged  agreement  that  all  the 
P^perty  obtained  from  her  husband  should  go  on  her 
d^th  to  the  two  plaintiffs. 

^^  Hamlin  v.  Stevens  (177  N.  Y.  39)  Judge  Vann, 
^P^king  for  the  court  and  referring  to  agreements  of  the 
character  here  sought  to  be  enforced,  said  :  ^^  Contracts 
^f  the  character  in  question  have  become  so  frequent  of 
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recent  years  as  to  cause  alarm,  and  the  courts  have  grown 
conservative  as  to  the  nature  of  the  evidence  required  to 
establish  them,  and  in  enforcing  them,  when  established, 
by  specific  performance.  Such  contracts  are  easily  fabri- 
cated and  hard  to  disprove,  because  the  sole  contracting 
party  on  one  side  is  always  dead  when  the  question  arises. 
*  *  *  Such  contracts  should  be  in  writing,  and  the 
writing  should  be  produced,  or,  if  ever  based  upon  parol 
evidence,  it  should  be  given  or  corroborated  in  all  sub- 
stantial particulars  by  disinterested  witnesses."  (p.  47.) 
In  Rosseau  v.  Rouss  (180  N.  Y.  110)  the  same  judge,  again 
speaking  for  this  court,  said:  ''Thus,  the  evidence  relied 
upon  to  establish  the  contract  is,  first,  the  testimony  of 
the  mother,  who  tried  to  swear  $100,000  into  the  pocket  of 
her  own  child,  and,  second,  the  testimony  of  witnesses 
who  swear  to  the  admissions  of  a  dead  man.  The  former 
is  dangerous  ;  the  latter  is  weak,  and  neither  should  be 
acted  upon  without  great  caution.  We  have  repeatedly 
held  that  such  a  contract  must  not  only  be  certain  and 
definite  and  founded  iipon  an  adequate  consideration,  but 
also  that  it  must  be  established  by  the  clearest  and  most 
convincing  evidence."  (p.  120.)  Tested  by  these  rules  it 
seems  to  me  the  plaintiffs  did  not  establish  their  case. 

But  if  I  should  err  in  this  view  there  is  one  plain  error 
in  the  admission  of  evidence  for  which  the  judgmeat 
should  be  reversed,  as  it  is  apparent  that  the  evidence  sv^ 
admitted  influenced  the  decision  of  the  trial  court.  Af tei 
Mrs.  Beckham  had  narrated  her  story  of  the  transactions 
and  conversations  between  the  parties  the  trial  judge 
asked  her,  over  the  objection  and  exception  of  the  defend- 
ants' counsel,  whether  she  had  made  her  will  leaving  to 
the  plaintiffs  the  §900  which  she  had  received  from  her 
brother's  estate.  She  answered  in  the  affirmative.  The 
incompetency  of  this  testimony  is  clear.  The  witness 
could  not  con-oborate  her  evidence  by  her  own  acts.  There 
are  certain  cases  in  which,  when  a  witness  has  been 
impeached,  he  may  \ye  sustained  by  showing  previous  dec- 
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larations  to  the  same  effect  as  his  testimony  on  the  stand. 
'  The  evidence  admitted  does  not  fall  within  any  such  rule, 
and  the  rule  itself  applies  only  to  declarations  made  by 
the  witness  before  any  dispute  or  litigation  has  arisen.  It 
does  not  appear  when  the  witness  made  her  will  and  at 
any  time  she  was  at  liberty  to  change  it.  But  chiefly,  no 
declaration  of  the  witness  that  she  intended  to  leave  prop- 
erty to  her  nieces,  nor  any  act  of  hers  in  conformity  with 
such  declaration,  would  tend  to  prove  that  the  deceased 
had  made  a  similar  promise  or  agreement  as  to  her 
property. 

The  learned  coimsel  for  the  respondents  contends  that 
this  is  a  case  of  unanimous  afl&rmance,  and,  therefore,  we 
are  precluded  from  examining  the  evidence.  This  view 
is  erroneous.  The  order  recites  that  two  of  the  justices 
dissented  upon  the  authority  of  Hamlin  v.  Stevens  {supra). 
It  is  urged  that  this  dissent  was  on  a  question  of  law. 
Assuming  that  the  dissent  was  on  a  question  of  law,  that 
would  not  at  all  aid  the  plaintiffs  in  their  contention.  That 
a  judge  dissents  on  a  question  of  law  does  not  show  that 
he  affirms  the  disposition  on  the  questions  of  fact.  But 
beyond  this,  the  reference  of  the  dissenting  justices  to 
Hamli7i  v.  Stevens  clearly  shows  that  their  dissent  was 
upon  questions  of  fact. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Gray,  Haight,  Vann,  Werner  and  Collin,  JJ.,  con- 
cur; HiscocK,  J.,  not  voting. 

Judgment  reversed,  etc. 
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Arthur  T.  Ramsay,  Respondent,  v.  Abraham  P.  Miller 
et  al.,  Appellants. 

NoxLsuit  —  motion  for  nonsuit  on  defect  in  formal  proof  must 
point  out  speciflcaUy  such,  defect  —  ratification  —  wlien  question 
whetlier  certain  acts,  purporting:  to  be  done  by  one  person  for 
another,  were  ratified  by  the  latter,  is  for  the  jury. 

1.  It  is  settled  practice  that  a  motion  for  a  nonsuit  cannot  be 
sustained  on  account  of  a  defect  in  formal  proof  which  might  have 
been  obviated,  unless  the  motion  points  out  specifically  the  defect, 
and  the  rule  is  the  same  on  a  motion  for  the  direction  of  a  verdict. 

3.  One  may  ratify  the  acts  of  another  purporting  to  be  made  on 
his  behalf  whether  that  other  is  an  agent  exceeding  his  authority 
or  no  agent  at  all. 

3.  Plaintiff  speculated  in  stocks  through  a  manager  of  defend- 
ants. The  manager  substantially  exhausted  plaintiff's  balance  by 
unauthorized  transactions  and  stated  to  plaintiff  that  he  would 
adjust  the  matter  and  save  the  plaintiff  harmless  if  plaintiff  would 
keep  quiet.  This  plaintiff  ageed  to  do  and  took  from  the  manager 
a  policy  of  insurance  and  some  mining  stocks,  which  plaintiff 
returned  several  months  after,  and  first  communicated  the  facts  to 
defendants  neiirly  a  year  after  their  discovery.  Held^  that  the 
evidence  of  ratification  by  plaintiff  was  such  as  to  require  its 
submission  to  the  jury. 

Ranisay  v.  Miller,  135  App.  Div.  503,  reversed. 

(Argued  March  24,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  10,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Ben  jam  in  N.  Ca  rdozo  for  appellants.  The  plaintiff  rati- 
fied the  transactions  conducted  in  his  behalf.  {Denny  v. 
Manh.  Co,,  5  Den.  G39;  Hall  v.  Lauderdale,  40  N.  Y.  70; 
Calvin  v.  Holbrook,  2  N.  Y.  126;  Montgomery  Bank  v. 
Albany  City  Bank,  7  N.  Y.  459;  Matter  of  Flaherty  v. 
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MilUken,  193  N.  Y.  564;  Fowler  v.  B.  S.  Bank,  113 
N.  Y.  450;  Riley  v.  Albany  Savings  Bank,  36  Hun,  513; 
Dechen  y.  Dechen,  59  App.  Div.  166;  Qlor  v.  Kelly,  49 
App.  Div.  617;  Andrews  v.  ^.  L.  Ins.  Co,,  92  N.  Y. 
596;  Steihel  v.  Haigney,  134  App.  Div.  516.)  The  plain- 
tiflPs  dealings  with  Ludwig  worked  a  ratification,  not 
only  of  the  purchases  and  sales  made  in  his  behalf,  but 
also  of  the  payments  of  $1,950  wrongfully  charged  by 
Ludwig  to  the  plaintiff's  account.  {Kelley  v.  N,  R.  R. 
Co.,  141  Mass.  496;  Combs  v.  Scott,  12  Allen,  493,  497 ; 
Phosphate  of  Lime  Co.  v.  Green,  L.  R.  [7  C.  P.]  43; 
Hyatt  V.  Clark,  118  N.  Y.  563.)  The  transactions  rati- 
fied by  Ramsay  were  fully  proved.  {Matthews  v.  Hnb- 
bard,  47  N.  Y.  428;  Steiger  v.  London,  138  App.  Div. 
246;  Tisdale  v.  D.  &  H.  C.  Co.,  116  N.  Y.  416;  Holmes 
V.  Jones,  121  N.  Y.  461;  Roscoe  Lumber  Co.  v.  Standard 
Silica  Co.,  62  App.  Div.  421.) 

William  W.  Mumford  for  respondent.  The  transac- 
tion between  Ramsay  and  Ludwig  on  July  8,  1907,  was, 
in  its  inherent  character,  not  a  ratification  but  an  agree- 
ment on  the  part  of  Ramsay  procured  by  Lud  wig's  repre- 
sentations, not  to  inform  Miller  &  Co.  of  Ludwig's  sub- 
stitution of  his  own  buying  orders  for  Ramsay's  account 
in  the  place  of  Ramsay's,  provided  Ludwig  paid  an  exist- 
ing debt  which  Miller  &  Co.  owed  Ramsay.  {Norden  v. 
Duke,  120  App.  Div.  1.)  There  could  be  no  ratification 
without  full  knowledge  on  the  part  of  the  plaintiff  of  the 
material  facts,  and  the  evidence  is  he  had  no  such  knowl- 
edge. {Ritch  V.  Smith,  82  N.  Y.  627;  Baldwin  v.  Bur- 
roughs, 47  N.  Y.  199;  Pritchard  v.  Sigapes,  103  App. 
Div.  535;  Blassv.  Terry,  156  N.  Y.  122;  Trustees,  etc., 
V.  Bowman,  136  N.  Y.  521;  Seymour  v.  Wyckoff,  10 
N.  Y.  213;  Hague  v.  Simonson,  94  App.  Div.  139.) 

CuLLEN,  Ch.  J.  The  defendants  were  stockbrokers  in  the 
city  of  New  York,  having  a  branch  office  in  Washington,  of 
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which  one  Ludwig  was  the  manager.  In  January,  1907, 
the  plaintiff  commenced  to  speculate  in  stocks  through  the 
Washington  branch,  depositing  the  sum  of  $].,000,  to 
which  were  subsequently  added  the  further  sums  of 
S3, 000  and  82,000.  On  July  0th  the  plaintiff  ordered  the 
sale  of  all  the  stocks  the  defendants  were  carrying  for  him 
and  that  his  account  be  closed.  On  the  8th  he  received 
a  message  from  Ludwig's  wife  stating  that  Ludwig  was 
at  home  ill,  and  the  plaintiff  went  to  see  him.  Ludwig 
then  told  the  plaintiff  that  his  money  was  all  gone,  that  he, 
Ludwig,  had  not  given  the  defendants  orders  for  the  pur- 
chase of  the  stock  the  plaintiff  had  ordered,  but  for  other 
stocks  not  directed  by  the  plaintiff,  and  then  said  to  the 
plaintiff:  "If  you  will  just  be  quiet  and  will  not  do  any- 
thing about  it  I  will  readjust  this  matter  and  pay  you 
your  money."  Ludwig  s  wife  said  to  the  plaintiff:  "  Mr. 
Ramsay,  this  house  belongs  to  me,  and  you  know  that  it 
is  worth  four  or  five  thousand  dollars  and  I  will  deed  it 
to  you  to  pay  back  the  money  tliat  has  been  wrongfully 
used  of  yours. "  She  also  said  that  her  brother  had  money 
and  she  would  send  for  him  and  they  would  adjust  this 
matter.  Finally  the  plaintiff  told  Ludwig  that  he  would 
wait  for  an  adjustment  to  be  made.  On  croas-examina- 
tion  he  testified  that  Ludwig  and  his  wife  stated  to  him 
that  if  he  would  be  quiet  and  would  not  do  anything 
alK)ut  it,  Ludwig  would  adjust  the  matter  and  save  the 
plaintiff  his  money,  and  that  the  plaintiff  told  Ludwig 
that  he  would  keep  quiet  if  he  would  adjust  the  matter, 
as  he  promised.  Ludwig  subsequently  gave  to  the 
plaintiff  as  security  a  policy  of  life  insurance  and  also 
some  shares  of  mining  stock.  These  were  returned 
to  Ludwig  in  the  winter  of  1907  or  in  the  early  part  of 
1908.  After  this  conversation  the  plaintiff  did  not  teU 
the  defendants  anything  about  the  transaction  until 
Novemter  8,  1007,  when  he  fii-st  commimicated  with  the 
defendants  al)out  the  wrong  that  Ludwig  had  done,  and 
this  action  was  commenced  on  February  nth,  1908.     The 
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answer  of  the  defendants  was  to  the  effect  that  the  plain- 
tiff's deposit  had  been  exhausted  except  a  balance    of 
$il.02   by  losses  on  purchases  and  sales  made  for  his 
account,  and  by  pa3rments  made  to  him  of  money.     The 
defendants  rendered    the  plaintiff  a  statement   of  his 
accounts  showing  the  various  transactions  which  they 
claimed  to  have  been  effected  on  his  behalf.    This  account 
the  plaintiff  repudiated.     On  the  trial  it  was  proved  by 
^^  plaintiff's  testimony,  which  was  not  contradicted,  that 
nearly  all  the  purchases  and  sales  assumed  to  be  made  by 
^  defendants  on  his  account  were  not  authorized  by 
h^>     but  ordered  by  Ludwig  without   the    plaintiff's 
authority.     Excluding  the  unauthorized  transactions  the 
}^ance  due  the  plaintiff  was  the  sum  of  $5,860  and 
^terest.     Of  the  items  charged  against  the  plaintiff  in 
defendant's  account  81,1)50  was  drawn  by  Ludwig,  by  his 
cli^cks  as  manager,  on  the  defendants'  bank  account  in 
"  ^shington  and  appropriated  to  his  own  use.    The  defend- 
^^>   after  having  requested  the  direction  of  a  verdict 
against  them  for  the  balance  of  811.02,  which  was  denied, 
^ked  the  court  to  submit  the  case  to  the  jury  on  the  ques- 
tion of  ratification.    This  request  was  also  denied,  to  which 
the  defendants  excepted,  and  the  court  directed  a  verdict 
"^  the  plaintiff's  favor  for  the  full  amount  claimed  and 
"^terest. 

-^^he  question  in  this  case  is,  was  the  evidence  sufficient 

*^   "Squire  the  submission  to  the  jury  of  the  question 

•^Ivether  the  plaintiff  had  not  ratified  Lud wig's  unauthor- 

i^  orders  for  the  purchase  and  sale  of  stocks.     As  to 

the  $1,950  drawn  by  Ludwig  from  defendants'  bank 

account  and  appropriated    by  him,  we  see  no  theory 

on  which  the  charge  of  that  sum  against  the  plaintiff  can 

be  sustained.     But  the  remainder  of  the  accomit  rendered 

by  the  defendants  presents  a  very  different  question.     It 

is  true  that  Ludwig  was  the  defendants'  agent,  not  that 

of  the  plaintiff.    But  this  fact  did  not  necessarily  preclude 

the  plaintiff  from  ratifying  his  acts.     One  may  ratify  the 

C 
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acts  of  another  purporting  to  be  made  on  his  behalf 
whether  that  other  is  an  agent  exceeding  his  authority 
or  no  agent  at  all.  (Huflf cut  on  Agency,  §  30.)  This 
principle  is  recognized  by  this  court  in  Hamlin  v.  Sears 
{S2  N.  Y.  327),  where  Judge  Earl  said :  "The  general 
doctrine  that  one  may,  by  affirmative  acts,  and  even  by 
silence,  ratify  the  acts  of  another  who  has  assumed  to 
act  as  his  agent,  is  not  disputed.  It  is  illustrated  by 
many  cases  to  be  found  in  the  books,  and  set  forth  by  all 
the  text  writers  upon  the  law  of  agency.  (Citing  authori- 
ties. )  But  the  doctrine  properly  applies  only  to  cases  where 
one  has  assumed  to  act  as  agent  for  another,  and  then  a 
subsequent  ratification  is  equivalent  to  an  original  author- 
ity." (p.  330.)  It  is  urged  on  this  appeal  that  there  was 
no  proof  that  the  sales  and  purchases  of  stocks  charged 
against  the  plaintiff  were  directed  by  Lud wig  ostensibly  on 
plaintiff's  account.  No  such  point,  however,  was  made  on 
the  trial,  which  seems  to  have  proceeded  on  the  assumption 
that  the  transactions  were  so  directed.  Proof  of  the  sales 
and  purchases  made  in  the  account  was  rendered  unnec- 
essary by  the  stipulation  of  the  parties  that  the  transac- 
tions had  actually  been  made,  reserving,  however,  the 
plaintiff's  repudiation  of  the  defendants'  authority  to 
make  them  on  his  account.  Had  the  point  now  raised 
been  suggested  on  the  trial  the  defendants  could  liave 
made  further  proof.  It  is  settled  practice  that  a  motion 
for  a  nonsuit  cannot  be  sustained  on  account  of  a 
defect  in  formal  pr(X)f  which  might  have  been  obviated, 
imless  the  motion  points  out  specifically  the  defect  {Binsse 
V.  Wood,  37  N.  Y.  526;  Oerdhig  v.  Haskm,  141  N.  Y. 
514),  and  the  rule  must  be  the  same  on  a  motion  for  the 
direction  of  a  verdict. 

The  final  question  in  the  case  is,  thercfore,  whether  the 
evidence  of  ratification  was  such  as  to  require  its  sub- 
mission to  the  jury.  We  think  it  was.  Ratification  is 
based  on  assent,  which  may  be  either  express  or  implied. 
If  the  principal  adopts  the  acts  of  the  agent  it  is  the 
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same  as  if  he  had  originally  cx)iif  erred  authority  upon  the 
agent.  While  silence  alone  in  many  cases  may  be  insuf- 
ficient to  constitute  ratification,  still  it  is  competent  evi- 
dence for  the  purpose.  In  this  case  there  was  proof  that 
the  plaintifl:  not  only  remained  silent  for  some  months, 
but  that  he  agreed  to  remain  silent,  and  that  he  received 
from  Ludwig  certain  securities.  If,  in  consideration  of 
the  agreement  of  Ludwig  and  his  wife  and  of  the  secur- 
ities turned  over  to  him,  he  agreed  to  accept  the  pur- 
chases and  sales  ordered  by  Ludwig  as  authorized  and  to 
look  to  him  for  the  payment  of  the  losses  thereon,  then 
there  was  a  ratification  of  Lud wig's  acts.  Whether  this 
was  the  fair  import  of  the  negotiations  and  transactions 
between  the  plaintiff  and  Ludwig  was  a  question  of  fact 
to  be  determined  by  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Gray,  Vann  and  Hiscock,  JJ.,  concur;  Werner  and 
Collin,  JJ.,  dissent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  Thomas  Barnes,  Appellant. 

Murder  —  evidence  examined  and  lield  sufficient  to  sustain  ver- 
dict of  conviction  —  deliberation  as  element  of  crime  of  murder  — 
exception  to  ruling^  admitting^  evidence  reviewed  and  overruled. 

1.  Evidence  upon  the  trial  of  a  defendant  indicted  for  the  crime 
of  murder  in  the  first  degree  examined  and  held  sufficient  to  sustain 
a  verdict  convicting  the  defendant  of  the  crime  charged. 

2.  The  law  does  not  prescribe  any  particular  length  of  time  as 
necessary  for  the  deliberation  which  is  an  element  of  the  crime  of 
murder  in  the  first  degree.  It  is  only  essential  that  it  shall  be  long 
enough  for  the  perpetrator  to  decide  between  not  doing  and  doing 
the  act,  and  when  the  question  has  been  properly  left  to  the  jury 
their  conclusion  will  not  be  disturbed  unless  it  was  against  the  evi- 
dence or  against  the  weight  of  evidence,  or  without  evidence  to 
support  it. 
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3.  Where,  upon  the  cross-examination  of  a  witness  for  the  prose- 
cution, it  was  shown  that  the  person  who  was  killed  had  been 
imprisoned  in  a  United  States  penitentiary  for  breaking  into  a  post 
office,  it  was  proper  to  permit  the  prosecution  to  show  that  such 
imprisonment  had  been  terminated  by  his  pardon, 

4.  It  is  to  be  presumed,  as  a  general  rule,  that  an  instruction  to  a 
jury,  that  testimony  is  immaterial  and  of  no  probative  force  and 
should  not  be  considered  by  them,  will  efface  all  prejudice,  if  any 
prejudice  has  resulted  from  such  testimony. 

6.  Exceptions  by  defendant  to  the  admission  of  evidence  for  the 
prosecution  examined  and  held  that  the  admission  of  such  evidence 
was  either  within  the  sound  discretion  of  the  trijil  judge  or  harm- 
less, or  cured  by  instructions  to  the  jury  to  disregard  it  as  imma- 
terial and  of  no  probative  force. 

(Argued  March  16,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Kings  County  Court 
rendered  April  25,  1910,  at  a  Trial  Term,  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the 
first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  J.  Reilly  and  Frank  O.  Milligan  for  appellant, 
The  verdict  of  the  jury  to  the  effect  that  the  defendant 
premeditated  and  designed  the  death  of  Leonard  was 
not  e^stablished  beyond  reasonable  doubt.  {Peojjle  v. 
Fitzgerald,  150  N.  Y.  25:^,  Peo2)Ie  v.  KeUtj,  11  App.  Div. 
495;  People  v.  Harris,  \m  N.  Y.  4i>:3;  People  v.  Led- 
won,  153  N.  Y.  10;  People  v.  Owens,  148  N.  Y.  648; 
People  V.  Glnck,  1S8  N.  Y.  Km;  People  v.  Mangone,  29 
Hun,  259;  People  v.  Raffo,  ISO  N.  Y.  484;  Stokes  v. 
People,  58  N.  Y.  104;  People  v.  Beck  with,  103  N.  Y. 
300,  People  v.  Conroy,  97  N.  Y.  02.)  The  court  erred  in 
admitting  testimony  on  the  trial  of  the  action  which 
seriously  prejudiced  the  defendant's  case.  {People  v. 
Sharp,  107  N.  Y.  427;  People  v.  De  Oarmo,  179  N.  Y.  130; 
People  V.  Gibhs,  93  N.  Y.  47(>;  People  v.  Schulman,  80 
N.  Y.  370;  People  v.  Bean,  07  N.  Y.  S.  R.  30;  Stokes  v. 
People,  03  N.  Y.  104;  Coleman  v.  Peoi)le,  52  ri  Y.  82; 
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^eopfe  V.  Greenwald,  108  N.  Y.  302;  People  v.  Molineux, 

^^^  N.  Y.  264;  Mitchell  v.  Costa,  U  Hun,  448.)  The 
fl<ittission  in  evidence  of  the  pardon  from  the  president  of 
fe  United  States  to  the  deceased  was  grave  error  and 
calls  for  the  reversal  of  the  judgment.  {People  v. 
Schleslerj  196  N.  Y.  476.)  It  was  error  to  admit  in 
evidence  the  testimony  of  Catherine  and  Willie  Kane. 
[People  V.  Greenwald,  196  N.  Y.  296;  People  v.  Fitz- 
g^rald,  156  N.  Y.  253;  People  v.  Bennett,  49  N.  Y.  137; 
f^ple  V.  Owens,  148  N.  Y.  648;  People  v.  Sutherland, 

^^  N.  Y.  345;  People  v.  Dimer,  192  N.  Y.  80;  People  v. 

Smifh,  172  N.  Y.  234;  People  v.  Corey,  148  N.  Y.  476; 

Peopfe  V.  Koemer,  154  N.  Y.  355;  Peqp/e  v.  Wood,  126 

N.Y.249.) 

JoAw  F.  Clarke,  District  Attorney,  for  respondent. 
There  was  no  error  in  the  admission  of  evidence.  {Reed 
V.  State,  65  Ark.  475;  Hunicut  y.  State,  18  Tex.  App. 
498;  Cox  v.  Cox,  26  Penn.  St.  375;  Spaulding  v.  Saxon, 
6  Watts  [Penn.],  338.) 

WnjiARD  Bartlett,  J.    At  about  two  o'clock  on  the 
morning  of  February  22,  1910,  in  the  basement  of  the 
house  No.  266  South  Fourth  street,  in  the  borough  of 
Brooklyn,  John  T.  Leonard  was  killed  by  a  pistol  shot 
fired  from  a  revolver  in  the  hands  of  the  defendant 
Thomas  Barnes.     Of  this  fact  there  is  no  question.     The 
case  is  devoid  of  any  doubt  either  as  to  the  fact  of  the  kill- 
ing or  the  identity  of  the  slayer.     The  defense  was  justi- 
fi^We  homicide.    The  defendant  denied  premeditation  or 
deliberation  and  gave  an  account  of  the  occurrence  which, 
^  true,  would  have  warranted  the  jury  in  finding  that  he 
^^  attacked  and  fired  upon  by  Leonard  in  the  first 
instance  and  only  returned  the  fire,   with  fatal  effect, 
vhen  it  appeared  to  be  necessary  in  order  to  preserve  his 
own  life.    The  jury  refused  to  believe  his  testimony  to 
this  effect,  however,  and  declared  him  guilty  of  mm-der 
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in  the  first  degree.  His  counsel  upon  this  appeal  insist 
that  there  is  no  evidence  in  the  record  to  sustain  a  con- 
viction of  this  grade  of  felonious  homicide,  and  argue 
that  in  any  event  the  charge  should  have  been  reduced  to 
manslaughter  in  the  first  degree  before  the  case  was 
submitted  to  the  jury. 

This  is  really  the  gravest  question  in  the  case,  as  there 
is  no  readily  discernible  motive  for  the  crime  and  the 
defendant  denies  any  acquaintance  with  the  deceased 
previous  to  the  killing.  A  careful  study  of  the  record, 
however,  has  convinced  me  that  there  is  a  view  of  the 
facts  which  furnishes  ample  support  for  the  verdict. 

Both  the  defendant  and  the  deceased  were  men  of 
criminal  antecedents.  The  defendant  had  served  terms 
of  imprisonment  in  the  Albany  penitentiary  and  on  Black- 
well's  island;  and  the  deceased  had  been  convicted  of 
conspiracy  and  breaking  into  a  post  office  in  North  Caro- 
lina and  sentenced  to  imprisonment  in  the  United  States 
penitentiary  at  Atlanta,  from  which  he  was  released  by 
pardon  in  December,  1901).  Leonard  then  came  to  Brook- 
lyn, and  he  and  his  wife  were  keeping  a  lodging  house 
for  men  at  206  South  Fourth  street  when  the  homicide 
was  committed. 

Mrs.  Leonard  was  the  chief  witness  for  the  prosecution. 
She  testified  that  she  first  saw  the  defendant  two  weeks 
before  the  shooting  in  the  room  of  one  of  her  lodgers 
named  Goldie.  She  went  to  the  room  to  change  the 
bed,  according  to  her  custom.  Her  husband  was  in  the 
hall,  fixing  a  lock  on  the  door  of  the  next  room  and  he 
told  her  there  was  company  in  there  and  he  did  not  think 
she  could  go  in.  She  went  in,  nevertheless,  but  finding 
too  many  persons  there,  told  Goldie  so,  whereupon  he 
said  it  was  all  right,  he  would  do  the  work  to-morrow 
morning  himself.  At  this  time  the  defendant  was  in 
Goldie's  room,  and  Goldie  himself,  and  a  man  named 
Wilson  and  two  other  men  who  were  strangers  to  Mrs. 
Leonanl.     This  testimony  is  important  as  bearing  upon 
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the  defendant's  knowledge  of  Leonard  previous  to  the 
homicide.  If  true,  it  shows  that  the  defendant  was  where 
he  could  have  seen  him  and  probably  did  see  him  two 
weeks  before.  The  defendant,  on  the  other  hand,  denies 
ever  having  made  any  such  visit  to  Goldie's  room  at 
aU. 

The  next  time  that  Mrs.  Leonard  saw  the  defendant 
was  on  the  evening  of  the  21st  of  January,  1910,  between 
ialf-past  seven  and  eight  o'clock,  when  he  called  at  the 
house  and  asked  for  Mrs.  Leonard.  She  heard  him  and 
stepping  forward  in  the  hall  said  she  was  Mrs.  Leonard, 
whereupon  he  asked  her  whether  Mr.  Leonard  was  at 
home.  She  said  no  but  she  expected  him  at  eight  o'clock. 
The  defendant  then  inquired  whether  *'  any  of  the  boys  " 
were  at  home.  Mrs.  Leonard  said:  ''  Which  of  them  ? " 
He  responded:  "Is  Goldie  in?"  and  just  then  a  lodger 
named  Anderson  called  out:  "Hello,  friend!"  from 
upstairs  and  the  defendant  went  up  to  one  of  the  floors 
above.  Mrs.  Leonard  asked:  "  Who  will  I  say  wants  to 
see  him  ? "  when  Mr.  Leonard  came  home  and  the  defend- 
ant answered:  "  Tell  him  Arthur.  He  will  know  who  it 
is."  She  did  not  actually  see  the  defendant  come  down 
and  leave  the  house  but  she  knew  that  three  or  four  of  the 
men  went  out  between  nine  and  ten  o'clock. 

Leonard  and  his  wife  roomed  in  the  basement,  their 
bedroom  being  in  the  front  of  the  house  and  their  kitchen 
in  the  rear.  According  to  Mrs.  Leonard's  testimony  her 
husband  came  home  at  eleven  o'clock,  went  up  to  Ander- 
son's room  to  find  out  who  had  been  there  to  see  him  and 
then  came  downstairs  and  they  both  retired  at  about 
fifteen  minutes  after  midnight.  She  was  awakened 
shortly  before  two  o'clock  by  somebody  knocking  at  the 
front  basement  door,  the  door  of  the  room  in  which  they 
slept.  This  was  followed  by  knocking  at  the  kitchen  door 
in  the  rear,  whereupon  Mrs.  Leonard  called  out  asking 
^ho  was  there.  There  was  no  response  to  her  inquiry 
l>nt  further  knocking  followed  at  the  front  door  again. 
6 
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Meantime  Mrs.  Leonard  had  aroused  her  sleeping  husband 
who  in  turn  asked  who  was  there  when  the  voice  of 
Anderson  was  heard  in  the  hall  saying:  ''Never  inind, 
Jack,  t  will  see  you  in  the  morning. "  Leonard  responded: 
^'  It  is  all  right,  I  want  to  see  you  any  way,"  and  putting 
on  some  of  his  clothes  went  into  the  kitchen,  lit  the  gas 
there,  unbolted  the  kitchen  door  leading  out  into  the  hall 
and  had  just  about  entered  the  hall  when  his  wife  fieard 
four  shots  fired  in  rapid  succession.  Her  husband  jumi)ed 
back  into  the  kitchen  and  exclaimed:  ^'Oh,  Mary,  I'm 
struck ;  I'm  done  for, "  and  fell  to  the  floor  mortally  wounded 
and  unconscious.  Mrs.  Leonaixl  was  about  to  seek  help, 
but  was  prevented  from  going  out  into  the  liall  by  the  noise 
of  breaking  glass  in  the  front  basement  door,  which  subse- 
quently proved  to  be  due  to  the  efforts  of  the  defendant 
to  escape  in  that  way.  She  got  out  of  the  house  by  the 
basement  window  and  called  for  help  to  a  man  whom  she 
saw  on  the  sidewalk  a  short  distance  from  the  gate.  She 
then  saw  the  defendant  on  the  front  stoop  coming  down 
the  steps  and  pointed  him  out  as  the  man  who  had  shot 
her  husband.  In  company  with  this  man  whom  she  thus 
addressed  and  some  other  bystanders  she  followed  the 
defendant  out  to  the  Williamsburg  Bridge  plaza,  where 
he.  was  arrested  by  an  officer,  who  brought  him  back  to 
the  place  where  Leonard  lay  dying.  The  deceased  was 
about  breathing  his  last,  but  the  defendant  when  taken 
into  his  presence  said  nothing.  Mi's.  Leonard  testified 
that  although  her  husband  had  caiTied  a  revolver  prior  to 
his  imprisonment  at  Atlanta,  he  was  not  armed  after 
that,  and  did  not  have  a  pistol  on  the  night  of  the  homi- 
cide. The  defendant  resisted  arrest  by  striking  the  officer 
on  the  cheek  with  the  butt-end  of  his  revolver  so  severely 
as  to  draw  blood.  His  person  was  searched  and  there 
were  found  ujDon  him  eight(H?n  cartridges  in  a  bag,  a 
flashlight  dark  lantern,  a  coil  of  fuse  and  a  quantity  of 
percussion  caps,  such  as  are  used  for  setting  off  a  blast. 
When  questioned  at  the  station  house  concerning  the 


^^U.]  People  v.  Barnes.  83 


^  V.  Rep.]    Opinion  of  the  Court,  per  Willard  Bartlett,  J. 

iomicide,  he  said  to  the  sergeant  in  charge:  ''  What  are 

you  trying  to  do,  kid  me  ? "    The  cartridges  found  upon 

iin  were  of  the  same  calibre  as  his  pistol  (38),  and  five 

empty  shells  of  the  same  calibre  were  picked  up  in  the 

ialj\^ay  on  the  parlor  floor  of  the  Leonard  house  where 

tie  defendant  is  supposed  to  have  opened  his  revolver  and 

^J^ted  them  immediately  after  the  shooting. 

The  defense  of  justifiable  homicide  rests  wholly  upon 

the  testimony  of  the  defendant  himself.     He  denied  that 

^^  had  ever  visited  the  premises  No.  266  South  Fourth 

street  before  the  evening  preceding  the  shooting.     He 

^^d  he  came  to  go  there  at  the  suggestion  of  Goldie, 

^hoin  he  had  met  a  short  time  previously  when  they 

^^1^  both  inmates  of  the  same  ward  in  a  hospital  in  New 

York.    *'  I  could  get  a  room  there  for  a  reasonable  price," 

"^  said,  "  a  couple  of  dollars  or  two  and  a  half,  and  if  I 

^'^lited  a  girl  I  might  get  a  girl  there.     It  was  a  neigh- 

"^rhood  of  that  kind."    His  testimony  agreed  with  that 

of  Mrs.  Leonard  as  to  his  calling  at  the  house  on  the 

evening  of  the  21st  of  February  and  asking  for  Mr. 

Leonard,  but  he  said  that  he  inquired  for  Goldie  after 

being  told  that  Mr.   Leonard  was  not  in.    Thereupon 

Anderson,  whom  the  defendant  swore  he  had  never  seen 

before,  looked  over  the  head  of  the  stairs  and  called  out, 

"Hello,"  and  the  defendant  went  up  to  the  first  floor 

where  he  was  standing.     He  told  Anderson  that  he  had 

been  in  the  hospital  and  was  ^*all  in;"  that  Goldie  told 

him  he  could  get  a  room  there;  that  there  were  a  couple 

of  women  downstairs,  one  of  whom  said  she  was  Mrs. 

Leonard,  but  he  did  not  care  about  giving  her  his  money 

^intil  he  saw  the  proprietor  who  ran  the  house,  Leonard, 

and  he  would  give  him  the  money  to  get  his  room. 

Anderson  told  him  that  he  expected  Goldie  right  back, 

whereupon  the  defendant  went  to  Goldie 's  room  and 

waited  there  an  hour  or  so  talking  with  Anderson,  who 

nientioned  a  mutual  acquaintance  —  a  woman  who  kept  a 

saloon  in  Montreal.     He  then  proposed  to  Andei-son  to  go 
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out  and  have  a  drink  and  they  went  together  to  a  liquor 
saloon  on  the  same  block  where  they  met  Goldie  and 
another  man,  Wilson,  to  whom  the  defendant  was  intro- 
duced. They  stayed  there  until  it  was  time  to  close  the 
place  and  they  were  put  out.  In  the  street  Goldie 
and  Wilson  went  off  with  two  girls,  Goldie  saying 
that  he  would  make  a  night  of  it  and  telling  the 
defendant  to  go  down  and  sleep  in  his  room.  The 
defendant  then  returned  to  the  Leonard  house  with 
Anderson.  According  to  his  testimony  they  were  all 
''  pretty  drunk."  He  told  Anderson  that  if  he  went  up 
and  slept  in  Goldie's  room  Goldie  might  come  back  in  the 
night  and  sleep  on  the  floor  and  said  he  would  go  down 
and  see  "  this  fellow,"  meaning  Leonard.  Going  down 
into  the  basement  he  tripped  and  fell  and  "  woke  up  at 
the  bottom,"  to  quote  his  language.  As  he  was  picking 
himself  up  Anderson  called  out:  ''You  are  waking  the 
whole  God  damned  house  up.  Get  back  and  go  to  bed." 
The  defendant  heard  Leonard's  voice  and  Anderson  said: 
**  Never  mind.  Jack,  it  is  all  right.  I  will  see  you 
to-morrow,"  and  s1;arted  upstairs.  Leonard  came  out  into 
the  hall  which  was  either  dark  or  very  dimly  lighted. 
The  defendant  started  to  explain  to  him  about  getting 
the  room,  mentioning  Goldie;  I  quote  his  testimony 
from  this  point:  **  He  says,  '  Goldie  sent  you  over  here  ? ' 
He  says,  'You  bum,  get  out  of  here,'  and  he  made  a 
pass  at  me  and  struck  me  here  in  the  side  of  the  head, 
r  came  back  with  another  pass,  and  he  kicked  me  in  the 
private  and  I  went  down.  I  fell  to  the  floor,  and  I  says, 
'You  rotten  son-of-a-bitch,'  and  he  faced  back  towards 
the  door  and  he  says,  '  I  will  give  you  one  second  to  get 
out  of  here,'  and  I  was  in  the  condition  on  that  floor  that 
I  couldn't  get  out  of  there,  and  being  strapped  up  and 
I  got  a  large  rupture,  and  I  couldn't  get  up  off  that  floor, 
and  the  next  thing  I  heard,  bang,  and  I  reached  around 
my  back  pocket  and  I  pulled  my  gun  and  I  let  go. 
Why  did  I  shoot  my  revolver  ?    Why,  it  was  his  life  or 
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I^ine.    That  is  why  I  shot  my  revolver,  and  I  would  do 
^t  now  if  I  were  in  the  same  position.    That  is  why  I  done 

it." 

The  theory  of  the  prosecution  was  that  the  defendant 
^^d  certain  criminal  associates  of  his  in  the  borough  of 
Manhattan  were  inspired  with  animosity  toward  Leonard 
''^^^use  they  feared  him  as  an  informer.     The  district 
attorney  denominated  these  criminals  "  yeggmen,"  which 
J^  sterns  is  a  term  appUed  to  post-oflBce  and  bank  robbers, 
^^riard  had  recently  been  pardoned  by  the  president 
^^i*  conviction  of  a  crime  of  the  character  committed  by 
1  Pl^S'g^®^^/'  ^^^  ^^  associates  might  well  fear  reve- 
Th^^^^  made  by  him  to  the  officers  of  the  government. 
1   ^  feeling  may  not  have  gone  so  far  as  to  result  in  a 
^^  wTmination  to  kill  him,  but  it  might  naturally  have  cre- 
^tied  a  sentiment  of  hostility  on  the  part  of  the  defendant. 
If  the  testimony  of  Mrs.  Leonard  was  true  —  and  the 
jury  must  have  accepted  it  as  true  —  her  husband  did 
nothing  on  the  occasion  of  the  homicide  which  could  pos- 
sibly have  warranted  the  defendant  in  supposing  that 
Leonard  meant  to  harm  him  or  could  harm  him,  still  less 
do  any  act  which  would  endanger  his  life.     Even  if  the 
defendant  had  little  previous  knowledge  or  information 
concerning  Leonard  and  was  not  actuated  by  any  fear 
that  he  might  turn  state's  evidence,  the  jury  might  well 
have  thought  that  the  defendant,  enraged  by  the  lan- 
guage which  Leonard  used  and  having  him  completely 
^thiu  his  power  in  the  obscurity  of  the  basement  hall, 
then  and  there  resolved  to  kill  him.     The  law  does  not 
Pi^escribe  any  particular  length  of  time  as  necessary  for 
the  deliberation  which  is  an  element  of  the  crime  of  miu*- 
^^^  iti  the  first  degree.    It  is  only  essential  that  it  shall 
.    ^g  enough  for  the  perpetrator  to  decide  between  not 
^^l^g  and  doing  the  act.     {People  v.  Boggiano,  179  N.  Y. 
^  *  •)    It  cannot  be  held  as  matter  of  law  that  the  time 
^^*^  insufficient  in  this  case.     That  question  was  properly 
^^'t  to  the  jury.    I  cannot  say  that  their  conclusion  was 
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against  the  evidence  or  against  the  weight  of  evidence  or 
that  it  was  without  evidence  to  support  it. 

There  are  forty-three  exceptions  in  the  record,  most  of 
which  are  obviously  so  untenable  as  not  to  require  any  dis- 
cussion. A  few  of  them,  however,  require  notice.  To 
imderstand  these  it  is  necessary  to  mention  some  facts  to 
which  reference  has  not  yet  been  made. 

The  evidence  left  no  doubt  that  the  defendant  had  fired 
five  shots,  and  special  pains  were  taken  by  the  prosecu- 
tion to  prove  the  location  from  which  these  shots  must 
have  been  fired,  as  well  as  the  direction  of  the  shots,  and 
to  find  the  five  bullets.  Five  shells  fitting  the  defend- 
ant's pistol  had  been  found  in  the  upper  hallway  near 
the  hat  rack,  but  prior  to  the  28th  of  March  only  four 
bullets  had  been  discovered.  The  case  originally  came  on 
for  trial  on  March  25,  1910,  but  was  adjourned  on  the 
application  of  counsel  for  the  defendant  until  the  18th  of 
April,  1910,  when  the  trial  began.  On  the  28th  of  March 
the  district  attorney  caused  f lU'ther  search  to  he  made  for 
another  bullet  in  the  hall  of  the  basement  of  the  Leonard 
house  and  the  fifth  bullet  was  discovered.  The  search 
was  made  with  great  care  by  a  surveyor,  a  police  captain 
and  an  expert  photographer.  At  this  time  there  were  no 
traces  of  any  bullet  holes  in  the  walls  of  the  basement 
hall,  nor  were  any  other  bullets  found.  A  week  later 
counsel  for  the  defense  requested  the  same  photographer 
to  visit  the  premises  with  him,  and  he  pointed  out  to  the 
photographer  two  bullet  holes  in  the  wall  opposite  the 
kitchen  door  which  the  other  evidence  conclusively  shows 
were  not  there  on  the  28th  of  March.  Subsequently  on 
examining  the  boards  containing  these  new  bullet  holes 
two  32-calibre  bullets  were  found,  one  of  them  in  the  coal 
bin.  There  is  no  reasonable  doubt  that  these  bullets  had 
been  fired  into  the  wall  subsequent  to  the  homicide.  The 
house  had  been  unoccupied  after  the  14:th  of  March.  The 
lessee  was  one  John  Cavanagh,  a  New  York  liquor  saloon 
keeper,  under  whom   Leonard   occupied   the   premises. 
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His  partner  in  business  was  a  man  who  is  denominated 
Chi-Jack  in  the  record,  and  Cavanagh  testified  that  he 
had  seen  the  coimsel  for  the  defendant  talking  to  this 
partner  of  his  in  the  middle  of  March  or  thereabouts. 
While  expressly  exonerating  the  counsel  for  the  defend- 
ant from  any  charge  or  suggestion  of  complicity  in  the 
scheme,  the  theory  of  the  district  attorney  was  that  some 
of  the  friends  of  the  defendant  in  Manhattan  had  caused 
these  two  shois  to  be  fired  from  a  32-calibre  revolver  in 
the  basement  of  No.  266  South  Fourth  street  subsequent 
to  the  murder  for  the  purpose  of  lending  credibility  to  the 
plea  of  self-defense.  It  is  to  be  noted  that  no  reference  is 
made  to  these  bullets  in  the  argument  of  defendant's 
counsel.  It  has  been  necessary  to  mention  this  incident 
in  order  to  show  the  admissibility  of  certain  evidence 
which  was  received  over  objection  and  exception  in  behalf 
of  the  defendant.  Catherine  Kane,  a  girl  of  seventeen, 
who  lived  with  her  parents  next  door  to  the  Leonard 
house,  and  Willie  Kane,  her  yoimger  brother,  testified 
in  substance  that  after  the  Leonard  house  had  become 
vacant  and  on  the  night  of  the  31st  of  March  between  ten 
and  eleven  o'clock  they  heard  a  report  in  the  house  next 
door  which  sounded  as  if  something  had  fallen  over,  so 
that  they  wondered  if  the  ceiling  was  falling  down  in  their 
own  home.  Their  parents  were  out  at  the  time,  but  they 
told  them  about  this  crashing  noise  when  they  came  home 
and  subsequently  reported  it  to  the  police  captain  of  the 
precinct.  This  evidence  was  plainly  relevant,  as  the  noise 
might  have  been  made  by  the  firing  of  a  pistol  and  the 
testimony  of  these  witnesses  thus  tended  to  show  an  attempt 
to  fabricate  a  defense.  It  is  argued  that  in  any  event 
such  testimony  was  only  proper  upon  rebuttal,  but  I 
think  that  it  was  within  the  discretion  of  the  trial  judge  to 
allow^  the  prosecution  to  anticipate  any  defense  which 
might  be  based  upon  the  finding  of  the  32-calibre  bullets 
and  to  account  for  their  presence  in  the  premises  as  a  part 
of  the  principal  case  for  the  People. 
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The  only  other  exceptions  of  any  consequenc5e  may  be 
disposed  of  briefly.  Upon  the  cross-examination  of  Mrs. 
Leonard  objections  by  the  prosecution  to  a  series  of  ques- 
tions intended  to  show  that  the  deceased  carried  firearms 
were  sustained  and  the  defendant  duly  excepted.  At  that 
time  there  had  been  no  suggestion,  nor  was  the  district 
attorney  aware  that  the  defendant  would  rely  upon  self- 
defense  as  a  justification  for  the  shooting.  After  it  became 
apparent  that  this  was  to  be  the  defense  the  district  attor- 
ney recalled  Mrs.  Leonard  to  the  stand,  withdrew  the 
objections  that  he  had  previously  made  and  consented  to 
any  questions  being  asked  along  that  line.  This  action, 
I  think,  deprived  the  exceptions  of  any  force,  as  it  afforded 
counsel  for  the  defendant  the  fullest  possible  opportunity 
to  ask  the  questions  which  had  been  ruled  out.  No  error 
was  committed  in  receiving  in  evidence  the  pardon  of 
Leonard.  Upon  the  cross-examination  of  Mrs.  Leonard 
the  defense  had  proved  the  fact  of  her  husband's  impris- 
onment at  Atlanta,  and  under  these  circimastances  it  was 
entirely  proper  for  the  prosecution  to  show  how  that 
imprisonment  was  terminated.  Exception  was  also  taken 
to  the  testimony  of  a  post-office  inspector  and  a  detective 
in  reference  to  their  business  relations  with  Leonard,  and 
his  connection  with  the  investigation  of  post-office  bur- 
glaries. Nothing  material  or  damaging  to  the  defendant 
was  elicited  on  the  examination  of  either  of  these  wit- 
nesses but  in  any  event  if  error  was  committed  in  receiv- 
ing their  testimony  it  clearly  was  cured  by  the  action  of 
the  court  in  striking  it  from  the  record  and  directing  the 
jury  to  eliminate  it  entirely  from  consideration,  ''as 
though  it  had  not  been  presented  at  all."  It  is  to  be  pre- 
sumed, as  a  general  rule,  that  an  instruction  to  a  jury 
that  testimony  is  immaterial  and  of  no  probative  force 
and  should  not  be  considered  by  them,  will  efface  all 
prejudice,  if  any  prejudice  has  resulted  from  such  testi- 
mony.    {State  V.  Fortin,  106  Maine,  382.) 

Some  of  the  reasons  which  may  well  have  led  the  jury  to 
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reject  the  plea  of  self-defense  readily  suggest  themselves 
to  the  mind.  In  the  first  place,  the  only  voice  which  Mrs. 
lieonard,  and,  therefore,  presumably  Leonard  himself, 
recognized  in  the  hall  before  Leonard  went  out  was  the 
voice  of  Anderson,  a  lodger  in  the  house,  with  whom 
Leonard's  relations  appear  to  have  been  entirely  friendly. 
Even  if  he  had  a  pistol  on  the  premises  there  was  nothing 
in  the  circumstances  to  arouse  any  apprehension  of  danger 
or  to  lead  him  to  arm  himself  before  going  out.  In  the 
second  place,  it  is  to  be  noted  that  Leonard  was  shot  in 
the  back.  When  this  fatal  shot  was  fired  it  is  perfectly 
certain  that  the  deceased  was  in  the  act  of  flight  from  his 
assailant.  This  is  not  the  usual  attitude  of  a  man  who 
is  trying  to  kill  another.  Finally,  the  defendant  when 
arrested,  instead  of  saying  anything  about  an  assault 
upon  himself  as  a  justification  for  his  act,  violently  resisted 
arrest  and  made  an  assault  upon  the  officer.  These  facts, 
taken  together,  weigh  strongly  against  the  story  of  the 
defendant. 

There  is  nothing  in  the  law  or  the  facts  of  this  case 
which  would  justify  us  in  interfering  with  the  verdict. 
It  is  true  that  no  adequate  motive  for  the  crime  is  plainly 
discernible,  but  if  satisfactory  proof  of  motive  were  essen- 
tial to  uphold  a  conviction  of  murder  many  wicked  crimi- 
nals would  escape  the  punishment  which  they  deserve.  I 
think  it  is  our  duty  to  affirm  this  judgment. 

CuLLEN,  Ch.  J.,  Yaks,  Werner,  Hiscock  and  Chase, 
JJ.,  concur;  Haight,  J.,  absent. 

Judgment  of  conviction  affirmed. 
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Brunson  B.  MoNYPENY  et  al.,  by  Alpheus  H.  Favour, 
Their  Guardian  ad  Litem,  Appellants,  v.  William 
MoNYPENY,  as  Executor  and  Trustee  under  the  Will  of 
William  Monypeny,  Deceased,  et  al.,  Eespondents. 

Will  —  construction  of  foreign  wiU  transferring  real  property 
within  this  state  —  when  demurrer  in  action  for  construction  of 
a  will  cannot  be  sustained  on  ground  that  there  is  no  practical 
question  before  the  court. 

1.  The  Ck)de  of  Civil  Procedure  (§  1866)  expressly  authorizes  an 
action  to  determine  the  validity  and  construction,  or  effect,  of  a 
will  under  the  laws  of  this  state,  of  a  testamentary  disposition  of 
real  property  situated  within  it,  and  though  the  will  was  made  in 
another  state,  its  interpretiition  and  effect,  so  far  as  it  relates  to 
the  real  property  within  this  state,  is  to  be  determined  by  the 
courts  of  this  state,  and  their  decision  is  conclusive. 

2.  In  an  action  brought  for  construction  of  a  will  in  which  it  was 
held  in  the  Supreme  Court,  on  demurrer  to  the  complaint,  that 
any  decision  of  the  courts  of  this  state  would  be  without  effect, 
and  the  judgment  entered  on  the  demurrer  is  sought  to  be  sus- 
tained on  the  ground  that  there  is  no  practical  question  before  this 
court,  htflfl,  that  the  questions  presented  are  not  frivolous,  and 
that  they  are  entitled  to  consideration  and  decision. 

Monypeny  v.  Monypeny,  136  App.  Div.  677,  reversed. 

(Argued  January  26,  1911;  dettided  May  2,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  April  9,  IDlo,  which  affirmed  a  final  judgment 
entered  upon  a  decision  of  the  court  at  Special  Tenn  sus- 
taining demurrers  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  dissenting  opinion. 

Alpheus  H,  Favour  anH  Johu  J,  McKelvey  for  appel- 
lants. The  land  in  Westchester  county  will  only  pass 
under  the  will  of  the  testator  when  and  after  it  is  shown 
that  the  will,  though  made  by  a  resident  of  Ohio  and  giv- 
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ing  the  land  to  trustees  in  Ohio,  is  a  good  and  valid  will 
according  to  the  laws  of  New  York,  and  that  the  testa- 
mentary disposition  of  real  property  in  this  state  is  a  good 
and  vaUd  testamentary  disposition  according  to  the  laws 
of  New  York.  (Code  Civ.  Pro.  §§  2611,  2694;  Vogel  v. 
Lehritter^  139  N.  Y.  223.)  This  action  may  be  brought 
under  section  1866  of  the  Code  of  Civil  Procedure.  ( Whit- 
ney  v.  Wliitney,  63  Him,  59;  Melhn  v.  Mellen,  139  N.  Y. 
210;  Higgins  v.  Doiviis,  101  App.  Div.  119;  Drake  v. 
Drake,  41  Hun,  366;  Tomiele  v.  Wetmore,  195  N.  Y.  436.) 

W,  C.  Prime,  W.  W.  Lancaster  and  Clifton  P.  Wil- 
liamson for  respondents.  It  does  not  appear  upon  the 
face  of  the  amended  complaint  that  the  plaintiffs  have 
any  interest  in  the  real  property  alleged  to  be  situated  in 
the  state  of  New  York  such  as  entitles  them  to  bring  a 
proceeding  for  the  construction  of  the  will.  (Matter  of 
Murray,  124  App.  Div.  548;  Marlett  v.  Marlett,  14  Hun, 
313;  Matter  of  Mount,  107  App:  Div.  1;  185  N.  Y.  162; 
Bailey  v.  Briggs,  56  N.  Y.  4<)7;  Bowers  v.  Smith,  10 
Paige,  193.)  This  action  cannot  be  maintained  imder 
section  1866  of  the  Code  of  Civil  Procedure.  {Tonnele  v. 
Wetmore,  195  N.  Y.  436;  Mellen  v.  Mellen,  136  N.  Y. 
210;  Wager  Y,  Wager,  89  N.  Y.  161;  DUIy,  Wisner,  88 
N.  Y.  153;  Higgins  v.  Downs,  loi  App.  Div.  119;  Hor- 
tonv.  Cant  well,  1<>8  N.  Y.  255;  Matter  of  Tatum,  169 
N.  Y.  514;  Matter  of  Tienken,  131  N.  Y.  391;  Scholley, 
Scholle,  113  N.  Y.  261;  Chamberlain  y.  Taylor,  105  N.  Y. 
185;  Westervelt  v.  Maliony,  56  Misc.  Rep.  409.) 

CuLLEX,  Ch.  J.  The  fate  of  this  litigation  has  been  a 
peculiar  one.  WTien  the  case  reached  the  Appellate 
Division  on  demurrer  to  the  first  complaint  in  the  action, 
one-half  the  court  sustained  the  demurrer  practically 
on  the  ground  that  the  courts  of  this  state  had  no 
jurisdiction  of  the  matter  in  controversy,  while  the  other 
half  sustained  it  on  the  groimd  that  the  validity  of  the 
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provisions  of  the  will  was  too  clear  for  discussion  and  the 
questions  sought  to  be  raised  were  frivolous.  (131  App. 
Div.  269.)  On  the  second  appeal  to  the  Appellate  Divi- 
sion the  demurrei  seems  to  have  been  upheld  on  the 
ground  first  stated,  the  court  being  of  opinion  that  any 
decision  of  the  courts  of  this  state  would  be  without 
effect.  The  judgment  there  entered  is  now  sought  to  be 
sustained  on  the  g^und  that  there  is  no  practical  question 
before  us.     Let  ud  see. 

The  will  is  drawn  with  a  prolixity  of  language  and 
confusion  in  thought  and  in  expression  approximating  to 
genius,  and  the  complaint  in  the  action  is  entitled  to  the 
same  high  commendation ;  nevertheless,  it  states  suffi- 
cient to  require  the  judgment  of  this  court,  to  wit :  a  will 
of  real  estate  within  this  state  and  a  demand  for  its  inter- 
pretation as  to  validity  and  effect,  imless  the  construction 
of  the  will,  as  is  claimed,  presents  no  practical  question. 
The  Code  of  Civil  Procedm-e  (§  1806)  expressly  authorizes 
an  action  to  determine  the  validity  and  construction,  or 
effect,  under  the  laws  of  this  state,  of  a  testamentary 
disposition  of  real  property  situated  within  it.  There 
can  be  no  question  that,  though  the  will  was  made  in 
Ohio,  its  interpretation  and  effect,  so  far  as  it  relates  to 
the  real  property  within  this  state,  is  to  be  determined  by 
the  courts  of  this  state  and  that  their  decision  is  conclu- 
sive. {Peck  V.  Cary,  27  N.  Y.  9.)  The  rule  justifying 
the  maintenance  of  such  an  action  is  well  stated  in  Horton 
V.  Cantwell  (108  N.  Y.  255)  by  Judge  Peckham  :  "There 
must  be  some  color  of  a  question  for  construction  before  the 
court  can  be  called  upon  to  construe  the  devise."  In  that 
case  the  court  refused  to  act  on  the  groimd  that,  under  no 
construction  of  the  will,  could  the  plaintiff  be  entitled  to  the 
possession  of  a  remainder  in  the  property  upon  her  own 
demise.  In  determining  whether  the  plaintiffs  have,  in 
any  view,  a  present  interest  in  the  real  property  within 
this  state  I  shall  assume  that  the  will  did  not  create  an 
equitable  convei-sion;  for,  even  if  we  should  think  it  did, 
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the  fact  that  two  judges  of  the  court  below  not.  only 
thought  there  was  no  equitable  conversion,  but  that  the 
claim  to  that  effect  was  frivolous,  at  least  makes  the  ques- 
tion a  debatable  one  worthy  of  adjudication  by  the  courts. 

We  now  turn  to  the  trust  created  for  the  benefit  of  the 
plaintiffs'  father,  the  testator's  son.  What  is  meant  by 
the  expression  ''  to  raise  a  trust  ? "  It  is  certainly  inarti- 
ficial, and  possibly  the  subject  of  differing  interpretations. 
I  think  the  intention  of  the  testator  was  to  give  one-fifth 
of  his  estate,  both  real  and  personal,  to  his  trustees  in  the 
trust  directed  by  his  will;  for,  on  the  death  of  the  equitable 
life  tenant,  he  provides  for  transferring  and  conveying,  in 
fee,  the  corpus  of  the  trust  estate  to  the  remainderman, 
which  expression  clearly  contemplates  that  the  trust  estate 
might  contain  realty.  Now,  this  conveyance  is  to  be 
made  to  the  children  of  the  life  tenant  upon  the  youngest 
child  attaining  his  majority  ;  in  the  meanwhile  the  income 
to  be  paid  to  them.  But  there  is  no  provision  authorizing 
the  trustees  to  coUect  the  rents  and  profits  of  the  real 
estate,  and  without  such  direction,  either  express  or 
impUed,  the  statute  vested  the  legal  estate  in  the  plain- 
tiffs upon  the  death  of  their  father  and  entitled  them  to 
possession.  (Real  Property  Law,  §  73  ;  Denison  v.  Deni- 
son,  185  N.  Y.  438.)  Surely,  the  question  whether  there 
is  an  impUed  direction  to  collect  the  rents  is  fairly 
debatable. 

But  there  is  a  still  more  serious  objection  to  the  vaUdity 
of  the  continuing  of  the  trust.  The  statute  forbids  a  sus- 
pension of  the  power  of  alienation,  except  during  the  con- 
tinuance of  two  lives  in  being  at  the  death  of  the  testator, 
and  the  vaUdity  of  the  provisions  of  the  will  is  to  be 
determined,  not  by  what  has  happened  but  what  might 
have  happened  under  them.  Plainly,  children  of  his  son 
might  be  bom  after  the  testator's  death.  This  renders 
the  trust  void  and  the  plaintiffs  may  be  now  entitled  to 
the  possession  of  the  property.  It  is  true,  there  is  one 
exception  to  this  absolute   rule   prescribed  by  statute. 
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That  is,  ''a  contingent  remainder  in  fee,  may  be  created 
on  a  prior  remainder  in  fee,  to  take  effect  in  the  event 
that  the  persons  to  whom  the  first  remainder  is  limited, 
shall  die  under  the  age  of  twenty-one  years,  or  upon  any 
other  contingency,  by  which  the  estate  of  such  persons 
may  be  determined  before  they  attain  their  full  age." 
(1  R.  S.  part  2,  ch.  1,  art.  1,  section  ir».)  This  exception, 
however,  would  not  save  this  will,  because  the  remainder 
which  each  of  the  several  children  would  be  entitled  to,  is 
not  given  over  on  his  failure  to  arrive  at  the  age  of  twenty- 
one,  but  on  the  failure  of  the  arrival  of  the  yoimgest  of  the 
children  at  the  age  of  twenty-one,  a  provision  not  within 
the  exception.  This  objection  also  disposes  of  the  validity 
of  the  attempted  bequest  over  upon  the  death  of  the  sc5ns 
and  their  issue  before  the  termination  of  the  trust.  The 
result  is  that  it  may  be  at  least  plausibly  if  not  rightly 
argued  that,  imder  the  will  and  laws  of  this  state,  the 
plaintiffs,  on  the  death  of  their  father,  l)ecame  seized  in  fee 
simple  of  the  real  estate  within  this  state.  {Radley  v. 
Kuhn,  97  N.  Y.  2t>;  Livingston  v.  Greene,  52  N.  Y.  118, 
123.)  It  is  true  that  this  result  would  not  necessarily 
destroy  a  discretionary  power  of  sale  in  the  executors, 
but  the  right  to  share  in  the  proceeds  of  tiie  sale  depends 
upon  the  right  to  the  lands  sold,  and  it  is  ;he  courts  of  this 
state,  not  those  of  Ohio,  that  are  to  determine  the  rights 
of  the  parties. 

I  think  there  is  more  in  this  case  than  has  been  appre- 
ciated, and  that  the  questions  presented  by  it  are  entitled 
to  at  least  consideration  and  decision;  and  that,  as  some 
of  the  members  of  the  court  share  the  views  I  entertain 
as  to  the  effect  of  this  will,  the  questions  cannot  be  said  to 
be  frivolous  or  not  practical.  If  the  question  whether  the 
plaintiffs  are  now  seized  in  fee  of  an  undivided  interest  in 
the  real  estate  is  not  a  practical  one,  pray  what  would  be 
such? 

The  judgment  should  be  reversed  and  judgment  ordered 
for  plaintiffs  on  the  demurrer,  with  costs  in  all  coiu-ts. 
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with  leave  to  defendants  to  withdraw  demurrer  and  serve 
answer  within  twenty  days  on  payment  of  costs. 

Chase,  J.  (dissenting).  William  Monypeny  died  a  resi- 
dent of  Columbus,  Ohio,  September  1:^,  181)9,  leaving  a 
will  dated  September  23,  1895,  and  a  codicil  thereto  dated 
September  7,  1899,  which  will  and  codicil  were  admitted 
to  probate  as  the  will  of  said  William  Monypeny  in  the 
county  of  Franklin,  Ohio,  October  18,  1899,  and  a  certified 
copy  of  said  will  was  filed  in  the  office  of  the  surrogate 
of  the  coimty  of  Westchester  January  19,  1907. 

The  testator  left  him  surviving  a  widow,  Maria 
Monypeny,  and  four  children,  William  Monjrpeny,  Jr., 
George  B.  Monypeny,  Perin  B.  Monypeny,  and  Sallie 
^ewsom,  now  Beckwith,  and  one  grandchild,  Mabel 
MonyT)eny,  now  Huntington,  the  only  child  of  a  deceased 
son,  which  four  children  and  said  grandchild  were  the 
only  heirs  at  law  and  next  of  kin  of  the  testator. 

The  testator  died  possessed  of  a  large  estate,  consisting 
principally  of  real  property,  all  of  which  was  situated  in 
the  state  of  Ohio  except  a  farm  of  328.89  acres  situated 
wholly  or  in  part  in  the  city  of  Yonkers,  in  this  state. 
The  real  property  of  said  testator  was  of  the  value  of 
about  8900,  {)()(),  and  the  value  of  said  farm  in  this  state 
was  about  §300,000. 

The  said  George  B.  Monypeny  died  September  4,  1903, 
leaving  a  wife  and  the  two  plaintiffs  in  this  action,  who 
are  infants  and  the  only  heirs  at  law  and  next  of  kin  of 
said  George  B.  Monypeny.  The  said  George  B.  Monypeny 
died  a  resident  of  the  state  of  Ohio  and  he  left  a  will 
which  has  been  admitted  to  probate  in  that  state.  In 
and  by  his  will  he  gave  all  of  his  property  ''  Except  what 
I  (he)  may  be  entitled  to  under  the  will  of  my  (his) 
deceased  father,  William  Monyj^eny,"  to  his  wife  abso- 
lutely. All  of  the  parties  to  this  action  are  non-residents 
of  this  state. 

This  action  is  brought  under  section  1800  of  the  Code 
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of  Civil  Procedure,  the  alleged  purpose  thereof  being 
stated  in  the  prayer  for  relief  in  the  complaint  as  follows: 
"Wherefore,  plaintiffs  pray  judgment  that  the  validity, 
construction  and  effect  of  the  provisions  of  the  said  Last 
Will  and  Testament  of  the  said  William  Monypeny 
deceased,  so  far  as  they  relate  to  the  disposition  of  the 
said  real  property  situated  in  the  Coimty  of  Westchester, 
this  State,  may  be  determined  and  that  the  defendants 
herein  may  be  perpetually  enjoined  from  making  any 
claim  in  contravention  to  the  determination  of  this  court. 

"And  further  that  it  may  be  adjudged  and  decreed 
that  should  the  court  decide  there  has  been,  imder  the 
will,  an  implied  equitable  conversion  of  the  real  property 
in  this  State,  that  then  the  Trustees  be  instructed  to  sell 
and  convey  the  same  at  their  discretion,  conveying  good 
title  thereto,  to  the  end  that  the  proceeds  thereof  may  be 
taken  by  them  to  the  State  of  Ohio." 

It  is  alleged  in  the  complaint  that  the  trustees  "Are 
now  in  possession  of  all  the  trust  property  and  estate 
affected  by  the  terms  of  said  last  will  and  testament, 
including  the  property  situated  in  this  State."  The  com- 
plaint also  recites  that  a  contract  to  sell  part  of  said  farm 
was  entered  iuto  by  and  between  said  trustees  and  the 
city  of  Yonkers,  and  that  two  corporations  engaged  in 
the  business  of  insuriug  titles  to  real  property  for  a  con- 
sideration, refused  to  insure  the  title  to  the  property 
described  in  said  contract  unless  the  deed  from  the  trus- 
tees was  accompanied  by  a  deed  from  the  heirs  at  law  of 
William  Monyi)eny,  deceased,  and  that  the  trustees  with- 
out further  controversy  obtained  for  said  city  in  addition 
to  the  deed  signed  by  them  as  trustees  a  deed  from  said 
heirs  at  law,  and  such  deeds  were  then  accepted  by  the 
city  and  thereby  wei-e  sold  33.56  acres  of  said  farm. 

The  complaiut  further  alleges  that  such  facts  show  that 
"there  is  a  question  as  to  whether  title  passed  to  this 
property  under  the  will."  The  reason  why  the  title  guar- 
anty companies  refused  to  guarantee  the  title  to  the  lands 
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sold  to  the  city  of  Yonkers  without  a  deed  from  the  heirs 
at  law  of  William  Monyi)eny,  deceased,  does  not  appear. 
Said  will  provides  that  ''All  the  rest,  residue  and 
remainder  of  my  estate  real,  personal  and  mixed  I  give, 
bequeath  and  devise  imto  my  wife  Maria  Monjrpeny,  and 
Logan  C.  Newsom  of  the  city  of  Columbus,  their  success- 
ors and  assigns,  and  the  survivor  of  them,  her  or  his  heirs 
and  assigns,  but  in  trust  nevertheless  for  the  performance 
of  this  my  last  will  and  testament  concerning  the  same." 
It  then  provides  with  considerable  detail  the  terms  of 
the  trust  and  directs  the  trustees  in  regard  to  their  duties 
under  the  trust  and  as  to  a  division,  continuance  and 
investment  of  the  same.  1.  It  directs  that  **Two  trust 
funds  of  Thirty  thousand  dollars  ($30,000)  each  sttall  be 
raised  out  of  "  the  estate  and  invested  for  the  respective 
equal  benefit  of  his  son  Perin  B.,  and  his  granddaughter 
Mabel. 

2.  It  further  provides:  "  I  hereby  order  and  direct  that 
a  further  Trust  shall  be  raised  out  of  my  estate  and  be 
held  and  invested  by  my  Executors,  who,  for  the  purposes 
and  in  carrying  out  the  provisions  of  This  Trust  shall  act 
as  Trustees  as  well  but  without  extra  or  additional  com- 
pensation thereof  thereunder — the  two  whole,  full  and 
equal  shares,  and  all  and  singular  of  the  property  thereof, 
and  in  amounts  equal,  one  with  the  other,  of  my  entire 
estate,  except  and  after  deducting  the  special  bequests 
and  devises  made  to  my  wife  and  to  my  daughter,  in 
items  Second  and  Third  respectively,  of  this  will,  for  the 
use,  benefit  and  behoof,  after  first  charging  them  respec- 
tively with  all  advances  theretofore  had,  of  my  two  sons 
William  Monypeny  and  George  B.  Monyi)eny,  their  heirs 
and  assigns  forever,  and  the  property  thereof  to  be  given, 
transferred  and  conveyed  in  fee  to  their  legitimate  chil- 
dren at  their  death  by  right  of  representation,  on  the 
youngest  child  of  each  attaining  his  or  her  majority  or 
becoming  of  age  under  the  Laws  of  the  State  of  Ohio, 
except  as  hereinafter  provided.  The  net  income  arising 
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therefrom  after  the  payment  of  all  taxes,  assessments, 
proper  insurance  and  repair  charges,  shall  be  paid  quar- 
terly, or  at  such  convenient  times  as  may  in  the  judg- 
ment of  said  Trustees  be  pix)per,  to  said  William  Mony- 
peny  or  George  B.  Monypeny,  or  to  their  heirs.  I  also 
order  and  direct  hereunder  that  the  Trustees  of  the 
Trusts  under  this  second  clause  of  this  fourth  item  of 
my  Will  may  make  such  advance  Jjayment  or  pay- 
ments from  the  principal  of  said  Triists,  charging  each 
respective  Trust  therewith  in  accordance  with  the  repre- 
sentation thereof,  and  for  that  purpose  keeping  the 
accounts  of  each  Trust  separate  and  distinct;  upon  a 
child  as  aforesaid  of  either  one  of  my  said  sons  William 
and  Gfeoige  arriving  at  age,  and  needing  property  or 
fimds,  or  both,  in  the  judgment  and  sound  discretion 
of  said  trustees,  with  which  to  engage  in  business  or  other- 
wise improve  and  advance,  properly,  his  or  her  condition, 
said  Trustees  may  make  a  proj^er  advance  to  such  child 
aforesaid.  Such  advancement  having  been  made,  the 
share  out  of  which  it  shall  have  come  shall  then  be 
charged  therewith  and  thereto  and  the  i*eceipt  from  such 
son,  issue,  or  representative  by  right  of  i-epresentation, 
having  received  such  advancement,  shall  be  a  full  and 
complete  acquittance,  release  and  relinquishment  to  and 
from  any  further  obligation  on  the  part  of  said  Trustees 
in  that  behalf  in  said  amount  so  advanced.  In  the  event 
that  one  or  both  of  my  sons  William  and  George  die  with- 
out issue  of  their  body,  or  the  issue  of  one  or  both  dies, 
or  die  without  issue,  said  share  oi  shares  arising  out  of 
said  Trust  shall  be  paid  to  my  estate  except  one  equal 
distributive  share  thereof  which  shall  go  to  and  become 
a  part  and  share  of  the  trust  hereof  of  the  son  or  his  issue 
then  living.  Should  both  said  sons  and  their  issue  all  be 
dead  before  the  execution  and  tennination  of  this  Trust 
then  said  fund  thereof  shall  vest  in  and  ascend  to  my 
children  then  living  or  to  their  issue  by  right  of  repre- 
sentation in  equal  distributive  shares." 
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8.  It  further  provides  that  the  remainder  shall  be  con- 
veyed on  a  day  named  absolutely  in  equal  shares  to  his 
two  children,  Sallie  and  Perin  B.,  and  his  granddaughter 
Mabel,  and  that  as  to  them  there  shall  then  be  a  final 
accounting. 

4.  It  gives  his  executors  and  trustees  power  to  sell 
real  estate  by  a  provision  as  follows:  '^I  give  and  con- 
fer to  and  upon  said  executors  and  upon  the  trustees  or 
the  trustee  acting  under  this  will  full  power  and  authority 
by  public  sale  or  private  contract  and  in  such  way  and  in 
such  manner  and  at  such  price  and  at  such  prices  as  they 
or  he  shall  deem  exjx^dient  to  make  sale  of  and  convey  all 
the  real  estate  of  which  the  trust  premises  are  or  shall  be 
composed;  and  to  do  all  needful  acts  requisite  to  convey 
the  title  thereof  to  a  purchaser  or  purchasers  and  to  invest 
the  proceeds  arising  from  such  sale  or  sales  in  other  real 
estate  or  any  personal  property  with  hke  power  and  to 
dispose  of  every,  any,  and  all  real  estate  under  which  the 
trust  premises  or  any  part  thereof  shall  be  invested." 

The  trust  provisions  of  the  will  are  stated  in  much 
greater  detail  but  need  not  be  further  quoted  for  the  pur- 
poses of  this  opinion.  By  the  codicil  the  trust  provision 
above  quoted  for  William  Moii}T)eny  and  George  B. 
Monypeny  so  far  as  it  relates  to  William  Monypeny  was 
revoked,  and  so  far  as  it  relates  to  George  B.  Monypeny 
was  re-affirmed.  William  Monyjx^ny  was  by  the  codicil 
included  with  his  sister  Sallie,  his  brother  Perin  B.,  and 
his  nie(*e  Mal)el  in  the  division  of  the  remainder  as  in  the 
will  stated. 

Said  section  1800  of  the  Code  of  Civil  Procedure 
expressly  provides  that  ''The  validity,  construction,  or 
effect,  under  the  laws  of  the  State  of  a  testamentaiy  dis- 
position of  real  projx^rty  situated  within  the  State,  or  of  an 
interest  in  such  prc^perty,  which  would  descend  to  the  heir 
of  an  intestate,  may  be  determined,  in  an  action  brought 
for  that  purpose,  in  like  manner  as  the  validity  of  a  deed, 
purporting  to  convey  land,  may  be  determined.    *    *    * '' 
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Real  property  in  this  state  when  transferred  by  testamen- 
tary disposition  must  \ye  so  transferred  in  accordance  with 
the  laws  of  this  state.    (Decedent's  Estate  Law,  section  47. ) 

If  the  construction  of  the  will,  so  far  as  it  relates  to  the 
real  property  in  this  state,  is  now  a  practical  question  for 
the  plaintiffs,  the  complaint  is  not  demurrable.  In  other 
words,  the  action  may  be  sustained  when  the  plaintiffs  are 
interested  in  a  •practical  existing  question  relating  to 
real  property  in  this  state  notwithstanding  they  are  non- 
residents and  notwithstanding  the  testamentary  provision 
is  a  will  executed  and  proven  in  another  state  or  a  foreign 
country.  The  action  should  not  be  sustained  for  the  pur- 
pose of  satisfying  the  curious  or  of  advising  persons  who 
are  in  possible  doubt  as  to  what  action,  if  any,  they  should 
take  in  another  jimsdiction. 

It  is  not  clear  what  the  real  purpose  of  the  plaintiffs  is 
in  bringing  this  action  in  this  state.  They  do  not  assert 
a  right  or  interest  in  the  real  property  in  this  state  as 
heirs  at  law  of  their  father.  It  is  assumed  in  the  com- 
plaint that  the  right  of  their  father  as  an  heir  at  law  of 
their  deceased  grandfather  did  not  pass  to  them  under 
their  father's  will.  Their  interest  in  the  real  property  in 
this  state,  if  any,  comes  to  them  under  the  will  of  their 
grandfather.  The  trustees  do  not  ask  for  a  construction 
of  the  will  in  question  but  join  with  other  defendants 
interested  imder  the  will  in  demurring  to  the  complaint. 

Except  for  what  is  stated  in  reganl  to  the  title  insur- 
ance companies  requiring  a  deed  from  the  heirs  at  law 
when  a  part  of  the  real  property  was  sold  to  the  city  of 
Yonkers,  it  does  not  appear  that  the  trustees  have  had 
any  difficulty  about  selling  and  conveying  real  property 
in  this  state. 

It  does  not  appear  that  the  trustees  now  desire  to  sell 
the  real  property,  or  that  if  they  desired  so  to  do  they 
would  be  prevented  from  so  doing  by  the  doubt  suggested 
in  regard  to  the  construction  of  the  will,  or  if  such  doubt 
is  expressed  that  they  could  not  obtain  a  deed  from  the 
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heirs  at  law  of  the  testator  to  be  used  in  connection  with 
the  deed  from  the  trustees  as  was  done  when  a  part  of 
such  real  property  was  conveyed  as  stated. 

The  complaint  alleges  that  the  trust  is  valid  in  Ohio, 
and  that  it  is  valid  in  this  state,  and  it  also  alleges  that 
the  real  property  in  this  state  is  by  the  will  converted  into 
personal  property. 

The  allegations  of  the  complaint  are  numerous  and 
long,  and  are  principally  devoted  to  statements  of  the 
failure  of  the  trustees  in  Ohio  to  obey  the  instructions  of 
the  testator.  Such  questions  should  be  presented  to  the 
courts  of  Ohio. 

The  plaintiffs  are  not  in  possession  of  the  real  property 
in  this  state,  and  it  does  not  appear  that  they  are  now 
entitled  to  the  possassion  of  said  real  property  or  of  any 
part  thereof  or  interest  therein.  It  is  not  an  action  to 
direct  the  trustees  in  regard  to  the  trust. 

There  are,  so  far  as  affects  the  real  property  in  this  state 
and  any  interest  of  the  plaintiffs  therein,  several  sug- 
gested constructions  of  the  will: 

1.  That  the  said  trust  for  the  plaintiffs  is  valid  in  this 
state  but  that  the  real  property  is  not  converted  into  per- 
sonal property. 

2.  That  the  said  trust  for  them  is  valid  in  this  state  and 
that  the  real  property  is  converted  into  personal  property 
by  the  terms  of  the  will. 

3.  That  the  said  trust  for  them  is  valid  but  that  the 
plaintiff^s  interest  in  the  corpus  thereof  is  contingent 
upon  one  of  them  living  imtil  the  termination  of  the 
trust. 

4.  That  it  is  the  duty  of  the  trustees  to  ''  raise  "  the 
share  for  the  benefit  of  the  plaintiffs  and  that  under  the 
terms  of  the  will  they  can  ''raise"  the  same  from  the 
property  in  Ohio. 

5.  That  the  said  trust  for  them  is  void. 

In  the  first  suggested  construction  the  trustees  may  sell 
the  real  property  in  this  state  before  the  termination  of 
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the  trust  and  in  each  of  the  first  four  suggested  construc- 
tions an  action  should  not  be  sustained  under  the  statute 
at  least  before  such  tt^nnination  of  the  trust.  In  the  fifth 
suggested  constniction  the  plaintiffs  have  no  interest  in 
the  real  proi)erty  as  heirs  at  law  of  their  grandfather. 

I  am  of  the  opinion  that  the  plaintiffs'  complaint  does 
not  present  a  practical  existing  question  requiring  action 
by  the  courts  of  this  state  in  their  behalf. 

The  right  to  maintain  an  action  under  said  section  of 
the  Code  of  Civil  Procedure  has  frequently  been  consid- 
ered by  the  courts  and  it  has  always  l)een  determined 
that  the  right  is  dependent  not  alone  upon  some  claim  as 
to  the  construction  of  the  will  upon  which  a  fair  argument 
can  be  foimded,  but  also  upon  one  in  which  the  plaintiff 
is  actually  interested  and  which  s(X)ner  or  later  will 
require  determination. 

If  we  assume  that  imder  the  laws  of  this  state  the  tinist 
for  the  life  of  George  B.  Monyjx^ny  is  valid  and  that  sub- 
ject to  such  trust  the  corpus  of  the  fund  directed  to  be 
held  for  George  B.  Monyj)eny  and  his  heirs  vested  in  his 
children,  subject  to  the  power  of  sale  contained  in  the 
will,  and  that  the  proceeds  of  real  property  sold  by  the 
trustees  in  this  state  will  l)e  subject  to  division  in  accord- 
ance with  the  laws  of  this  state,  it  is  nevertheless  quite 
unnecessaiy  and  gratuitous  at  this  time  to  consider 
whether  such  assumption  is  the  true  construction  of  said 
will,  because  it  is  a  question  that  may  never  come  before 
the  courts  of  this  state  for  determination.  With  the 
crowded  condition  of  our  courts  we  should  not  imneces- 
sarily  assume  jurisdiction  of  the  action  simply  to  advise 
the  courts  of  the  state  of  Ohio  what  determination 
should  be  made  by  them  on  the  final  accoimting  of  the 
trustees. 

la  Horion  v.  CantireU[li)^^,  Y.  255)  the  plaintiff,  the 
only  child  of  the  testatrix,  was  interested  as  the  life  bene- 
ficiary of  a  valid  trust  under  her  will.  There  was  a 
bequest  dependent  upon  the  contingency  of  the  plaintiff's 
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death  without  children  and  for  the  purposes  of  the  discus- 
sion in  the  opinion  it  was  assumed  that  such  bequest  was 
void.  The  plaintiff  sought  to  construe  the  will  imder  sec- 
tion 1866  of  the  Code  of  Civil  Procedure  and  claimed  to  be 
the  absolute  owner  of  the  estate  or  of  certain  specified 
parts  thereof.  The  court  say:  "If  this  claim  were  even 
questionable,  if  it  were  possible  to  foimd  a  fair  argument 
in  relation  to  it,  there  would  be  groimd  for  the  plaintiff's 
contention  that  such  an  action  as  this  would  he  to  obtain 
a  construction  of  the  devise.  But  it  is  not  alone  a  case 
where  a  claim  is  made  in  regard  to  the  character  of  a 
devise  that  the  court  under  this  section  of  the  Code  can  take 
jurisdiction.  There  must  be  some  color  of  a  question  for 
construction  before  the  court  can  be  called  upon  to  con- 
strue the  devise.  *  *  *  The  testamentary  disposition 
of  real  property,  or  of  an  interest  therein,  the  vahdity, 
construction  or  effect  of  which  may  be  determined  imder 
the  above  quoted  section,  and  where  its  invahdity  is 
sought  to  be  determined,  must  be  a  disposition  of  some 
interest  in  real  estate  which  may  possibly  be  enjoyed  in 
actual  possession  (if  the  invalidity  of  such  disposition  be 
decreed)  during  the  lifetime  of  the  person  who  seeks  the 
aid  of  the  court  in  construing  the  devise  of  such  real 
estate  or  interest  therein.  In  this  case  the  con- 
tingency upon  which  alone  the  question  can  arise 
may  never  occur,  for  the  plaintiff  may  marry  and  have 
children  who  (or  their  issue)  may  be  living  at  her  death, 
in  which  case  they  take  the  fee  and  the  contingency 
never  happens.  It  is  not  a  case  where  any  practical 
benefit  can  arise  to  the  plaintiff  in  having  this  will 
authoritatively  construed  as^o  the  devise  of  the  real 
estate.  *  *  *  Upon  the  whole  case  we  think  there  is 
no  practical  or  present  controversy  to  be  determined,  and 
the  contingency  may  never  arise  in  which  the  question 
can  become  a  practical  one,  and  even  then,  if  it  do  here- 
after arise,  there  is  no  certainty  there  will  be  any  contest 
whatever  in  regard  to  it."    (p.  265.)    (Matter  of  Mount, 
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185  N.  Y.  162,  168  ;  Tonnele  v.  Wetmorey  195  N.  Y.  436, 
and  cases  cited  ;  Mellen  v.  Mellen,  139  N.  Y.  210.) 

The  judgment  should  be  afl&rmed,  with  costs. 

Haight,  Vann  and  Willard  Bartlett,  JJ.,  concur 
with  CuLLEN,  Ch.  J.  ;  Gray  and  HiscocK,  JJ.,  concur 
with  Chase,  J. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  Gerald  S.  (j^riffin, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus 
against  Henry  S.  Thompson,  Individually  and  as 
Commissioner  of  the  Department  of  Water  Supply, 
Gas  and  Electricity  of  the  City  of  New  York,  et  al., 
Respondents. 

Civil  service  — New  York  (city  of)  — cause  assigrned  for  the 
removal  of  a  person  holding  a  position  in  the  classified  civil  service 
of  New  York  city  must  be  substantial. 

1.  The  cause  assigned  for  removal  under  section  1543  of  the 
Greater  New  York  charter  (L.  1901,  eh.  466)  of  a  person  holding  a 
position  in  the  classified  civil  service  must  be  substantial  and  not 
shadowy.  The  cause  assigned  must  be  some  dereliction  on  the  part 
of  the  subordinate,  or  neglect  of  duty,  or  something  affecting  his 
character  or  fitness  for  the  position.  The  proceeding  is  not  a  mere 
form  to  precede  a  predetermined  removal. 

2.  An  assistant  engineer  in  the  department  of  water  supply,  gas 
and  electricity  was  removed  by  the  commissioner  of  the  department 
upon  three  charges  made  by  its  chief  engineer.  One  charge  was  to 
the  effect  that  when  the  chief  engineer  called  on  the  assistant  to 
turn  over  his  work,  records  and  force  to  another  man  he  was  guilty 
of  insubordination  because  he  "respectfully"  prot«st«d  against 
putting  some  one  eise  in  charge  of  his  work  and  against  any  attempt 
to  remove  him,  and  demanded  that  he  be  continued  and  retained 
in  his  present  position.  Another  was  to  the  effect  that  he  denied 
that  he  had  signed  the  payrolls  for  certain  employees  when  in 
fact  he  had  so  signed  them.  It  is  not  charged  that  he  improperly 
signed  these  payrolls  or  that  he  willfully  or  for  any  purposes  of 
fraud  or  deception  denied  signing  them,  or  that  the  city  in  anyway 
suffered  either  from  his  signing  the  payrolls  or  from  the  denial  that 
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he  had  signed  them.  Another  charge  accused  him  of  ''  insubordina- 
tion "  because  he  ordered  men  under  his  control  to  do  certain  work 
**  not  only  without  the  direction  or  authority  of  the  Chief  Engineer 
of  the  department  but  without  the  knowledge  of  the  latter."  As  to 
the  latter  charge  it  appears  that  what  was  done  by  the  assistant 
was,  or  might  be  assumed  to  have  been,  authorized  by  the  deputy 
commissioner.  Held,  that  the  removal  was  in  disregard  of  the  rules 
which  protected  the  person  so  removed  under  the  civil  service. 
Matter  of  Qriffln  v.  Thompson,  140  App.  Div.  904,  reversed. 

(Argued  March  11,  1911;  decided  May  2,  1911.) 

Appeal  from  an  6rder  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
October  14,  1910,  which  affirmed  an  order  of  Special 
Term  denying  an  application  for  a  peremptory  writ  of 
mandamus  to  compel  the  petitioner's  reinstatement  in 
the  position  of  assistant  engineer  in  the  department 
of  water  supply,  gas  and  electricity  of  the  city  of  New 
York. 

On  or  about  August  3, 1888,  as  the  result  of  a  civil  serv- 
ice competitive  examination,  the  petitioner  was  appointed 
chainman  in  the  department  of  docks  in  said  city,  at  a 
salary  of  $12  a  week.  Thereafter  and  prior  to  September, 
1908,  by  various  promotions,  he  had  attained  the  position 
of  assistant  engineer  in  the  department  of  water  supply, 
gas  and  electricity,  and  he  continued  to  hold  this  position 
until  his  removal  in  April,  1910.  He  was,  at  the  latter 
date,  drawing  a  salary  of  $3,000  a  year,  in  addition  to  an 
allowance  of  $2.25  a  day  for  the  use  of  a  horse  and  wagon. 

In  April,  1910,  charges  of  insubordination,  neglect  of 
duty  and  incompetence  were  preferred  against  him  by  one 
de  Varona,  who  was  chief  engineer  in  the  department 
mentioned.  The  specific  charges  as  they  may  be  condensed 
were  as  follows: 

First.  That  '^  On  or  about  September,  1908,  and  for  a 
period  before  or  after  that  date,  said  Assistant  Engineer 
*  *  *,  ordered  the  men  in  the  repair  gangs,  of  which 
he  had  charge,  to  do  certain  work    *    *    *    which  was 
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in  charge  of  the  Water  Registrar  not  only  without  the 
direction  or  authority  of  the  Chief  Engineer  of  the  Depart- 
ment, but  without  the  knowledge  of  the  latter,  who  only 
recently  discovered  the  facts  in  the  case."  The  following 
letter  addressed  by  appellant  to  the  water  registrar  was 
appended  to  this  charge  as  *'  establishing  Mr.  Grifl&n's  con- 
nection with  the  work  referred  to:  "  ''I  submit  herewith 
plan  and  estimate  of  the  main  parts  necessary  to  erect  the 
large  meter  testing  machine  at  East  24:th  street.  As  it 
is  our  intention  to  assemble  the  various  parts  ourselves, 
we  now  require  the  parts  shown  oh  the  accompanying 
sketch.  I  have  asked  several  parties  to  estimate  on  this 
work,  but  up  to  the  present  time  I  have  received  but  one 
estimate,  that  from  John  Tmi's  Sons." 

Second.  The  chief  engineer  of  the  department 
addressed  to  appellant  the  following  letter:  ^*You  will 
arrange  to  turn  over  at  once  all  the  work,  records,  and 
force  imder  your  charge  to  Mr.  George  A.  Taber,  Assist- 
ant Engineer,  who  will  have  immediate  charge  of  all 
maintenance  work  in  the  Boroughs  of  Manhattan  and 
the  Bronx."  To  this  the  appellant  in  part  rephed: 
*^  Inasmuch  as  I  am  an  honorably  discharged  veteran  fire- 
man and  "have  not  been  lawfully  removed  from  my  posi- 
tion, I  respectfully  protest  against  your  putting  Mr. 
Taber  in  charge  of  any  of  the  work  which  has  been  placed 
under  my  supervision  and  against  any  attempt  to  remove 
me  from  my  present  position;  and  I  demand  that  I  be 
continued  and  retained  in  my  present  position  of  Assist- 
ant Engineer,"  etc.  This  was  held  to  be  insubordinate 
and  insulting  conduct. 

Third.  Among  the  men  employed  in  the  gangs  of  which 
the  appellant  had  charge  were  some  '*  tappers  "  with  their 
horses  and  wagons  and  whose  salaries  amounted  to  a  con- 
siderable sum,  and  it  was  charged  that  *^Mr.  Grifl&n  was 
so  unacquainted  with  the  details  of  this  work  and  the 
duties  of  these  men  that  he  denied  that  he  signed  the  pay- 
rolls for  these  men  and  the  wagons,  or  was  responsible 
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for  them,  and  had  to  \>e  confronted  with  signed  payrolls 
in  order  to  admit  the  fact." 

The  commissioner  of  the  department  directed  the  dep- 
uty commissioner  to  conduct  a  hearing  of  the  appellant  on 
the  foregoing  charges  and  the  latter  subsequently  made  to 
his  superior  a  report  which  in  effect  sustained  the  charges, 
and,  amongst  other  things,  contained  the  following  state- 
ment with  relation  to  the  first  charge  hereinbefore  set 
forth:  **  Acting  under  verbal  orders,  as  Mr.  Griffin  claims, 
from  the  then  Deputy  Commissioner,  Mr.  Loughman, 
which  Mr.  Loughman  confirms  in  a  letter  written  this 
week,  and  through  some  arrangement  with  ijr.  Padden, 
Mr.  Griffin  made  plans  and  ordered  a  testing  plant 
*  *  *  without  informing  Mr.  de  Varona  *  *  * 
although  at  a  later  time  in  11)09  Mr.  de  Varona  did  know 
that  such  a  testing  plant  was  being  constructed." 

Thereafter  the  commissioner  refusing  to  accept  as  satis- 
factory the  explanations  made  by  the  appellant  on  the 
hearing  and  of  which  the  most  important  was  that  what- 
ever work  he  had  done  covered  by  the  first  charge  had 
been  so  done  by  the  direction  of  the  deputy  commissioner 
of  the  department,  removed  appellant  on  a  statement  of 
reasons  which  conform  to  the  charges  except  in  the  case 
of  the  first  one  where  it  is  simply  stated  that  appellant 
''on  or  about  September,  1908,  and  thereafter  directed 
men  in  the  repair  gangs  of  which  he  had  charge  to  do  cer- 
tain worli  *  *  *  without  the  authority  or  knowledge 
of  the  Chief  Engineer." 

Roger  Foster  and  Anthony  J.  Griffin  for  appellant. 
The  first  charge  is  completely  answered  by  the  letter  of 
the  former  deputy  commissioner.  {People  ex  rel.  Ryan 
V.  Sturgis,  96  App.  Div.  HrJO;  Peojyle  ex  rel,  Mitchel  v. 
Iai  Orange j  2  App.  Div.  444.)  The  second  charge  of 
insubordination  for  writing  a  letter  of  protest  against  the 
removal  of  the  petitioner  is  clearly  frivolous.  {City  of 
Rockford  v.   Compton,  115  111.   App.   40();  Andrews  v. 
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King^  77  Maine,  224;  People  v.  Therrin^  80  Mich.  187; 
State  V.  Smith,  35  Neb.  13;  Matter  of  Hayes,  5G  App. 
Div.  20;  16t)  N.  Y.  003;  People  e^v  reL  Ross  v.  Dooling, 
132  App.  Div.  50;  Reilly  v.  Mayer,  96  N.  Y.  331.)  The 
third  charge  is  also  insubstantial  and  cannot  justify  any 
removal.  {People  e^r  rel.  Brennan  v.  Bingham,  130  App. 
Div.  710;  People  ex  rel,  Croker  v.  Sturgis,  91  App.  Div. 
280;  People  ex  rel.  Reardon  v.  Partridge,  86  App.  Div. 
310.)  It  clearly  appears  from  the  uncontradicted  state- 
ments in  the  motion  papers  that  the  removal  was  not 
made  in  good  faith  and  that  the  action  upon  the 
explanation  was  not  made  in  good  faith.  {People  ex 
rel.  Mitchel  v.  La  Orange,  2  App.  Div.  444;  151  N.  Y. 

Archibald  R,  Watson,  Corpoi^ation  Counsel  {Clarence 
L.  Barber,  Tlieodore  Counoly  and  Elliot  S,  Benedict  of 
counsel),  for  respondents.  A  writ  of  mandamus,  either 
peremptory  or  alternative,  should  not  issue  to  one  not 
protected  by  the  Civil  Service  Law  who  has  been  given  a 
reasonable  opportunity  to  make  an  explanation  in  relation 
to  substantial  charges.  {People  ex  rel,  Kennedy  v. 
Brady,  166  N.  Y.  44;  People  ex  rel.  Baum  v.  Butler,  120 
App.  Div.  807;  Matter  of  Eckstein  v.  Brannan,  134  App. 
Div.  965;  People  ex  rel.  Broum  v.  O'Brien,  137  App. 
Div.  311.)  Section  1543  of  the  revised  New  York  city 
charter  was  complied  with  both  as  to  law  and  procedure. 
(L.  1901,  ch.  466;  Peojyle  ex  rel.  Latvson  v.  Cohry  40 
App.  Div.  65;  159  N.  Y.  569.) 

HiscocK,  J.  The  appellant  was  removed  on  charges 
from  his  position  as  assistant  engineer  in  the  department 
of  water  supply,  gas  and  electricity  in  the  city  of  New 
York.  He  held  this  position  as  the  result  of  original 
apiK)iiitment  imder  a  competitive  civil  service  examination 
and  various  subsequent  promotions  and  thereby  was  pro- 
tected against  arbitrary  removal.      He  claims  that  his 
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rights  in  this  respect  were  violated  and  that  having  been 
removed  without  sufl&cient  cause  he  should  be  reinstated. 
He  al^  originally  claimed  that  his  tenure  of  position  was 
fortiJSed  by  service  as  a  member  of  a  volunteer  fire  depart- 
ment in  the  borough  of  Richmond,  and  that  certain  rights 
thereby  acquired  were  violated  in  his  removal.  This  last 
claim,  however,  is  without  merit,  for  his  alleged  member- 
ship was  one  of  those  sham  memberships  which  have 
been  repeatedly  condemned  by  the  courts  when  urged  as 
a  basis  for  rehef  in  such  a  proceeding  as  this.  {People 
ex  reh  Storey  v.  Butler^  124  App.  Div.  148;  People  e^ 
rel.  Vinelng  v.  Hayes,  135  App.  Div.  19,  22  ;  People  ex 
reL  Stewart  v.  Ahearn,  131  App.  Div.  932;  affd.,  199 
N.  Y.  526.) 

I  pass,  therefore,  to  the  consideration  of  the  question 
whether  his  removal  was  in  disregard  of  those  rules  which 
protected  him  as  holding  position  imder  the  civil  service. 
In  determining  this  it  will  be  best  in  the  first  place  to 
state  these  rules  and  then  by  them  measure  what  was 
done. 

Section  1543  of  the  charter  of  Greater  New  York  (L.  1901, 
ch.  4(50)  applicable  to  the  prevsent  case  provides:  ^'No 
*  *  *  person  holding  a  position  in  the  classified  mimici- 
pal  civil  service  subject  to  competitive  examination,  shall 
be  removed  until  he  has  been  allowed  an  opportunity  of 
making  an  explanation;  and  in  every  case  of  a  removal, 
the  true  grounds  thereof  shall  be  forthwith  entered  upon 
the  records  of  the  department  *  *  *  and  a  copy  filed 
with  the  municipal  civil  service.  In  case  of  removal,  a 
statement  showing  the  reason  therefor  shaU  be  filed  in  the 
department." 

The  case  of  People  ex  rel.  Mitchel  v.  La  Orange 
(2  App.  Div.  444;  affirmed  on  opinion  below,  151  N.  Y. 
(>(>4)  involved  a  writ  of  certiorari  to  review  the  removal 
of  relator  who  had  been  a  fire  marshal.  Section  48 
of  chapter  410,  Laws  of  1882  (Consolidation  Act),  con- 
tained practically  the  same  provision  for  his  protection 
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as  that  now  invoked  ])y  the  apj^ellant.  In  construing 
that  provision  and  applying  it  to  the  determination  of  the 
proceeding  then  before  it,  the  court  said:  "  It  is  well  set- 
tled that  the  commissioners  may  exercise  their  power  of 
removal  upon  facts  within  their  own  knowledge,  or  upon 
information  which  they  have  received,  and  that  testimony 
is  not  required  to  be  taken  as  to  the  basis  of  their  ac^tion. 
{People  ex  reh  Keech  v.  Thompson,  94  N.  Y.  4r»l.)  It  is 
equally  well  settled  that  the  cause  assigned  must  be  sub- 
stantial and  not  shadowy,  and  that  the  explanation  must 
be  received  and  acted  upon  in  good  faith  and  not  arbi- 
trarily. To  be  substantial,  the  cause  assigned  must  be 
some  dereliction  on  the  part  of  the  subordinate,  or  neglect 
of  duty,  or  something  affecting  his  charac^ter  or  fitness 
for  the  position.  *  *  *  This  explanation  is  not  a 
mere  form  to  precede  a  predetennined  removal.  The 
minds  of  the  commissioners  must  be  ojDen  to  the  explana- 
tion. They  must  act  upon  it  fairly  and  reasonably.  They 
cannot  arbitrarily  disreganl  it."    (p.  445.) 

People  ex  rel.  Kennedy  v.  Brady  (KU]  N.  Y.  44)  involved 
a  writ  of  certiorari  to  review  the  removal  by  a  commis- 
sioner in  the  dei>artment  of  buildings  of  a  subordinate 
holding  a  position  subject  to  competitive  examination 
under  the  Civil  Service  Law.  In  that  case  the  court 
cited  with  apparent  approval  People  ex  rel.  Keech 
V.  Tliompson  (94  N.  Y.  451)  as  holding  that  the  law 
was  sufficiently  complied  with  ''where  a  statement 
of  chargers  with  a  sj^ecification  of  facts  furnishing  suf- 
cient  cause  for  removal  and  sufficiently  distinct  to 
apprise  the  subordinate  of  the  grounds  uix)n  which  the 
(charges  are  based,  with  notice  of  the  time  and  place 
when  an  opix>rtunity  for  an  exj)lanation  will  be  given, 
is  served  upon  him,  and  where,  at  the  time  and  place 
sjxicified,  an  opix)rtunity  for  explanation  is  given."  It 
was  said:  ''The  reasons  assigned  for  the  removal  must 
appear,  ui)on  their  face,  to  justify  the  action;  in  other 
words,  they  must  be  substantial  and  not  frivolous,  but 
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when  they  appear  to  be  sufficient  to  justify  the  deter- 
mination the  courts  have  no  power  to  interfere  on  the 
ground  that  the  reasons,  though  good  in  themselves,  had 
no  existence  as  matter  of  fact,  or  that  the  explanation 
given  by  the  subordinate  should  have  satisfied  the  head 
of  the  department."    (p.  48.) 

When  we  scrutinize  the  charges  and  reasons  on  and 
for  which  appellant  was  removed  in  the  light  of  these 
statutory  provisions  and  decisions,  they  seem  to  be  entirely 
insufficient  to  sustain  the  removal. 

Two  of  the  charges  are  so  fanciful  and  unsubstantial 
as  to  appear  somewhat  ridiculous  when  subjected  to  seri- 
ous and  impartial  consideration.  The  first  of  them,  as 
has  already  been  stated,  is  to  the  effect  that  when  the 
chief  engineer  called  on  the  appellant  to  turn  over  his 
work,  records  and  force  to  another  man  he  was  guilty 
of  insubordination  because  he  ''respectfully"  protested 
against  putting  some  one  else  in  charge  of  his  work  and 
against  any  attempt  to  remove  him,  and  demanded  that  he 
be  continued  and  retained  in  his  present  position.  Assum- 
ing, as  the  appellant  did,  that  the  order  given  to  him 
was  the  first  step  towards  getting  rid  of  him,  I  do  not  see 
how  he  could  safely  do  less  or  otherwise  than  he  did. 
The  right  of  self-defense  against  unlawful  attack  is  uni- 
versally conceded  whether  exercised  in  behalf  of  person 
or  property  and  it  almost  savors  of  unintentional  humor, 
this  serious  contention  that  the  appellant  was  guilty  of 
insubordination  and  insulting  conduct  becaiLse  he  did  not 
in  a  spirit  of  cordial  receptivity  accept  complainant's  invi- 
tation to  assist  in  preparing  for  his  own  official  decapita- 
tion. It  is  true  that  it  is  now  argued  that  appellant 
quite  misconceived  his  superior's  order  and  that  it  did  not 
contemplate  his  removal.  I  am  inclined  to  think,  how- 
ever, that  subsequent  events  are  the  best  answer  to  this 
argument  and  indicate  that  the  appellant  diagnosed  the 
situation  with  entire  accuracy. 

The  second  charge  now  being  considered  is  to  the  effect 
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simply  that  appellant  denied  that  he  had  signed  the  pay- 
rolls for  cei-tain  employes  when  in  fact  he  had  so  signed 
them.  It  is  not  in  any  way  charg(*d  that  he  improperly 
signed  these  i)ayrolls  or  that  he  willfully  or  for  any  pur- 
poses of  fraud  or  deception  denied  signing  them,  or  that 
his  denial  was  made  to  anybody  having  official  relation- 
ship to  the  facts,  or  that  the  city  in  any  way  suffered 
either  from  his  signing  the  payn)lls  or  from  the  denial 
that  he  had  signed  th(*m.  The  very  worst  construction 
to  be  placed  on  his  conduct  under  this  charge  is  that  at 
some  time  in  an  ordinary  convei'sation  with  an  ordinary 
person  he  was  a  victim  of  the  very  ordinary  human 
infirmity  of  forgetting  on  a  single  occasion  that  he  had 
performed  a  certain  act,  whic^h  we  may  assume  was  one 
among  a  great  number  of  official  duties.  Removal  for 
such  a  cause  would  establish  a  test  for  continuance  in 
public  employment  decidedly  beyond  anything  which  we 
have  as  yet  attained. 

This  leaves  for  consideration  the  first  charge  and 
gromid  assigned  for  removal,  and  this  presents  the  only 
debatable  question  in  the  (*.ase.  As  already  stated,  this 
charge  accused  the  apjx^Uant  of  ''insubordination" 
because  he  ordered  men  under  his  control  to  do  certain 
work  ''not  only  without  the  direction  or  authority  of  the 
Chief  Engineer  of  the  department  but  without  the  knowl- 
edge of  the  latter."  Some  preliminary  insight  into  the 
real  merits  of  this  accusiition  is  afforded  by  a  comparison 
of  the  date  of  the  alleged  offense  with  the  date  qf  the 
charges.  This  shows  that  m^arly  two  years  had  elapsed 
between  the  two  and  one  is  forced  to  conclude  at  the  out- 
set that  either  for  this  pericxl  the  complainant  ignored  or 
condoned  the  alleged  offense,  or  was  so  dei'elict  in, his 
duty  that  he  did  not  know  what  his  important  sulK)r- 
dinates  were  doing,  or,  and  this  is  probably  the  real 
explanation,  did  not  at  the  time  deem  to  l)e  offensive 
and  insulxmlinatc^  the  acts  now  claimed  by  him  to  have 
been  so.  . 
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When  we  proceed  further  and  analyze  with  reasonable 
closeness  the  language  of  the  charge  and  assignment  of 
reasons  for  removal,  this  last  notion  is  confirmed  for  we 
perceive  that  the  facts  stated  therein  as  constituting 
insubordination  and  misconduct  do  not  amount  to  any- 
such  offense.  Insubordination  certainly  implies  inten- 
tional, willful  disobedience.  But  nothing  of  that  kind  is 
alleged  and  foimd  here.  The  most  that  can  reasonably 
be  spelled  out  is  that  appellant  directed  certain  men 
under  him  to  do  perfectly  proper  work  in  the  department 
with  which  he  was  connected  without  having  the  express 
and  affirmative  direction  or  authorization  of  his  imme- 
diate superior  and  without  notifying  him  thereof.  This 
falls  far  short  of  stating  a  case  of  insubordination  and 
consequent  misconduct. 

We  not  only  may  but  ought  to  presume  that  in  a 
department  such  as  this  a  person  occupying  a  position 
so  high  as  that  of  assistant  engineer  would  be  author- 
ized and  expected  by  the  general  rules  and  practices 
of  the  department  to  exercise  some  discretion  and  to 
do  some  things  in  the  absence  of  express  directions 
and  there  is  nothing  which  saves  this  charge  from  this 
presumption. 

Again,  it  appears  without  dispute  that  what  the  appel- 
lant did  was  authorized  by  the  deputy  commissioner. 
Without  deciding  that  we  may  look  at  the  evidence  and 
hold  as  a  matter  of  law  that  this  explanation  should  have 
been  accepted  as  satisfactory  and  sufficient,  we  may  yet 
utilize  it  as  an  illustration  of  what  we  can  assume  might 
happen  in  the  department.  There  were  a  commissioner 
and  deputy  conmaissioner  both  of  whom  were  the  superiors 
not  only  of  appellant  but  also  of  the  complainant.  Natu- 
rally they  would  have  power  to  give  directions  to  the 
former  which  would  be  controlling  without,  or  even  in 
contradiction  of,  any  given  by  the  latter.  I  see  no  basis 
for  the  presimiption  that  they  did  not  exercise  this  power 
and  give  such  orders  on  this  occasion,  and  the  charge  and 
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finding  are  discreetly  lacking  in  any  word  which  would 
cover  this  point. 

And,  lastly,  I  am  not  prepared  to  hold  that  the  per- 
formance by  an  employee  on  a  single  occasion  of  proper 
work  in  his  general  field  of  employment  in  the  honest 
belief  that  it  was  his  duty  to  perform  it  —  and  these 
f eatm'es  are  not  challenged  here  —  would  make  a  case  of 
insubordination  or  misconduct  justifying  his  discharge 
even  though  it  should  turn  out  that  the  work  was  strictly 
beyond  the  line  of  his  duty  and  authority. 

Having  such  considerations  as  these  in  mind  it  does  not 
seem  to  me  that  we  should  approve  as  suflBcient  the 
reasons  assigned  for  the  removal  of  appellant.  Of  course, 
I  accept  the  principle  which  has  been  established  that  the 
power  of  removal  in  such  a  case  as  this  is  very  broad,  and 
the  right  of  review  very  narrow.  These  rules  are  doubt- 
less essential  to  good  service  and  entirely  proper.  But 
their  liberality  in  favor  of  the  superior  furnishes  all  the 
greater  reason  why  such  requirements  as  they  do  impose 
should  be  fairly  and  honestly  observed.  If  an  employee 
has  been  guilty  of  acts  which  constitute  insubordination 
or  any  kind  of  misconduct  sufficiently  serious  to  war- 
rant his  removal  there  ought  to  be  no  difficulty  in  so 
charging  and  finding.  The  acts  relied  on  and  set  forth 
as  constituting  misconduct  ought  on  a  fair  interpretation 
to  make  it  out.  An  employee  ought  not  to  be  punished 
as  for  willful  disolxMiience  on  a  statement  of  facts  so 
meagre  and  ambiguous  that  they  are  just  as  consistent 
with  fidelity  and  ol>edieiice  as  with  the  opposite  qualities. 
That  is  this  case.  Everything  which  ig  charged  and 
assigned  as  a  reason  on  this  point  f or  dismisoing  appellant 
might  be  true,  and  yet  he  have  done  nothing  which 
amounted  to  insubordination  or  misconduct,  and  such  a 
situation  ought  not  to  receive  our  approval. 

It  would  not  be  difficult  to  believe  that  this  meagreness 
in  charge  and  statement  was  not  the  result  of  inadvert- 
ence or  imskillfulness,  but  rather  of  discretion  in  the  face 
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of  necessity.  While  it  may  not  be  part  of  the  strictly 
legal  aspects  which  we  are  required  to  examine,  we  can 
hardly  avoid  seeing  behind  this  attempt  to  remove  appel- 
lant a  backgromid  of  friction  between  his  superiors,  the 
deputy  commissioner  and  chief  engineer,  in  which  appel- 
lant apparently  i-ecognized  the  higher  authority  of  the 
former  and  thereby  antagonized  the  latter.  This  was 
doubtless  an  unfortunate  situation,  but  I  hardly  see  how 
he  could  have  done  otherwise,  and  certainly  it  did  not  fur- 
nish a  suflScient  justification  for  making  him  a  conspicuous 
sufferer  in  the  conflict  between  his  superiors,  which  in 
some  measure  was  being  carried  on  over  his  unlucky  and 
presumably  unwilling  shoulders. 

The  orders  of  the  Special  Term  and  Appellate  Division 
should  be  reversed  and  the  application  for  the  writ  of 
mandamus  granted,  with  costs  in  all  the  courts. 

CuLLEN,  Ch.  J.,  Vann,  Werner,  Willard  Bartlett 
and  Chase,  JJ.,  concur;  Haight,  J.,  absent. 

Orders  reversed,  etc. 


Carl  A.  STONEmLL  et  al.,  Appellants,  v.  George  G. 
Hastings,  Individually  and  as  Executor  of  Rosalie 
T.  Hastings,  Deceased,  et  al.,  Respondents. 

Deed  —  delivery  to  third  person  to  be  delivered  to  grantee  after 
death  of  grantor  —  when  title  passes  under  such  delivery. 

A  deed  may  be  delivered  to  a  third  person  with  Instructions  that 
it  be  finally  delivered  €o  the  grantee  after  the  deiith  of  the  grantor. 
In  such  a  ease  no  title  passes  until  the  final  delivery,  and  then  and 
thereafter  the  title  is  by  relation  deeme<l  to  have  vested  in  the  gran- 
tee as  of  the  time  of  the  first  delivery  to  the  third  person. 

Stonehill  v.  Hastings^  135  App.  I)iv.  48,  affirmed. 

(Argued  April  6,  1911;  decided  May  2,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  20,  1909,  affirming  a  judgment  in  favor  of 
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defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  cx)urt  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Harold  Nathan  and  Melville  H.  Caiie  for  appellants. 
The  finding  that  Mrs.  Todd  was  the  owner  of  the  property 
in  fee  simple  at  the  time  of  her  death,  the  other  findings 
of  her  ownership  and  unrestricted  exercise  of  ownership 
down  to  the  time  of  her  death,  and  the  finding  that  the 
deed  was  to  take  effect  upon  the  death  of  the  grantor,  in 
cx)nnection  with  the  failure  of  the  court  to  find  that  Mrs. 
Todd  when  she  delivei-ed  the  deed  to  Lockwood  intended 
to  divest  herself  of  title  or  to  part  with  control  over  the 
deed,  compel  the  conclusion  that  the  deed  was  intended 
to  take  effect  not  as  a  present  conveyance  but  as  a  testa- 
mentary disposition.  {Stokes  v.  Stokes,  198  N.  Y.  301; 
Elterman  v.  Hyman,  192  N.  Y.  113;  City  of  Buffalo  v. 
D.,  i.  &  W,  R,  R.  Co.,  190  N.  Y.  84;  Israel  v.  Manhat- 
tan Ry.  Co.,  158  N.  Y.  024;  Whalen  v.  Stuart,  194 N.  Y. 
495;  Hamlin  v.  Hamlin,  192  N.  Y.  104;  Nickellv.  Tracy, 
184  N.  Y.  386;  Rosseau  v.  Bleau,  131  N.  Y.  177;  Tooley 
V.  Dibble,  2  Hill,  641;  Goodpaster  v.  Leathers,  123  Ind. 
121;  Foster  v.  Mansfield,  3  Mete.  412;  Haeg  v.  Haeg,  53 
Minn.  33.)  The  findings  of  fact  irresistibly  call  for  the 
conclusion  of  law  that  the  deed  was  rejected  and  not 
accepted.  (Roosevelt  v.  Carow,  6  Barb.  190;  Oifford  v. 
Corrigan,  105  N.  Y.  223;  Blass  v.  Terry,  156  N.  Y.  122; 
National  Bank  v.  Bonnell,  46  App.  Div.  302;  Best  v. 
Brown,  25  Hun,  223;  Matter  of  Ordway,  196  N.  Y.  95; 
Baxter  y.  Baxter,  44  N.  C.  341;  Fischer  Leaf  Co.  v. 
Wliipple,  51  Mo.  App.  181.) 

Theron  Davis  and  David  G.  George  for  respondents. 
The  deed  in  question,  after  the  death  of  the  grantor,  was 
delivered  by  Lockwood  to  the  grantee  and  accepted  by 
her.     {Munoz  v.    Wilson,    111    N.   Y.    295;  Edlich  v. 
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Ominder,  65  App.  Div.  496;  Wilcox  v.  First  M.  E. 
Churchy  104  App.  Div.  576;  Lawrence  y.  Farley j  24 
Hun,  293;  Wilcox  v.  Draughty  71  App.  Div.  407;  Hamlin 
V.  StevenSy  177  N.  Y.  47;  Tousey  v.  Hastings^  127  App. 
Div.  94;  194  N.  Y.  79;  Brown  v.  Spohr,  180  N.  Y.  209; 
Woodward  v.  JameSy  115  N.  Y.  351;  Greene  v.  Greene, 
125  N.  Y.  511.) 

HiscocK,  J.  This  action  was  brought  by  the  appel- 
lants as  residuary  legatees  and  representing  a  deceased 
residuary  legatee  of  one  Margretta  Todd  to  set  aside  a 
deed  and  what  has  been  denominated  a  life  lease  of  cer- 
tain real  estate  situate  in  the  city  of  New  York  known  as 
the  Von  Hoffman  Apartment  House.  The  deed  ran  to  a 
daughter,  Rosalie  Tousey,  subject  to  the  life  lease.  It 
was  delivered  by  the  grantor  to  a  third  person  to  be  by 
him  after  her  death  delivered  to  the  grantee,  which  was 
done,  and  this  appeal  is  concerned  with  the  judgment 
dismissing  the  complaint  in  so  far  as  it  attacks  said  deed. 
Such  attack  does  not  pi'esent  here  any  question  of  fraud 
or  undue  influence,  but  involves  the  question  whether  the 
deed  was  valid  and  effective  under  the  circumstances  of 
its  delivery. 

The  important  findings  on  which  the  judgment  dis- 
missing the  complaint  is  based  and  certain  significant 
refusals  to  find  are,  in  substance,  as  follows: 

Some  time  before  her  death,  Margretta  Todd,  being  the 
owner  of  the  preniises  in  question,  executed  a  deed  of  the 
same  to  her  daughter  Rosalie  in  consideration  of  natural 
love  and  affection,  and  delivered  the  same  to  one  Lock- 
wood,  "  with  instructions  to  hold  the  same  during  the  life- 
time of  the  grantor  *  *  *  and  upon  or  after  the  death 
of  the  said  Margretta  Todd,  to  deliver  the  said  deed  of  the 
said  premises  to  her  said  daughter."  In  accordance  with 
these  instructions,  communicated  to  him  at  the  time  of 
the  execution  of  said  deed,  Lock  wood  '^  did  hold  the  said 
deed  during  the  lifetime  of  said  Margretta  Todd  and 
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after  her  death  deUvered  the  same  to  the  said  Rosalie 
Tousey  who  duly  accepted  the  said  deed."  The  court 
refused  to  find  that  said  deed  was  deposited  with  Lock- 
wood  by  the  grantor  as  her  agent,  or  that  she  at  all  times 
retained  control  of  the  aforesaid  deed  (and  lease)  and 
exercised  over  the  said  instruments  the  power  to  recall 
them.  During  the  lifetime  of  the  grantor,  Lockwood 
informed  the  grantee  that  her  mother  '^  had  executed  and 
delivered  to  him  a  deed  conveying  the  said  premises  to 
the  said  Rosalie  Tousey  to  be  delivered  to  her  after  the 
death  of  her  said  mother."  October  31,  1905,  three  daj^s 
after  the  death  of  the  grantor,  Lockwood  caused  to  be 
recorded  in  the  proper  office  the  deed  in  question,  and 
notified  one  Hastings,  as  attorney  for  the  grantee,  of 
such  recording.  The  grantee  at  the  time  was  traveling 
abroad,  and  after-  she  retiuTied  to  New  York  early  in 
December  she  assumed  the  direction  and  management  of 
said  premises,  expending  various  sums  in  re-decoration, 
repairs,  etc.,  and  she  made,  or  caused  to  be  made,  a 
demand  upon  the  Lincoln  Trust  Company,  which  had 
taken  possession  of  the  property  under  circumstances 
hereafter  to  be  referred  to,  that  the  management  and 
control  of  the  premises  be  relinquished  to  her  ''as  the 
said  property  belonged  to  her  under  a  deed  executed  "  as 
hereinbefore  stated,  and  thereafter  possession  was  sur- 
rendered to  her,  which  she  retained  imtil  her  death,  when 
her  title  passed  to  others  who  are  defendants  here. 

I  fail  to  see  any  break  in  this  chain  of  findings  which  pre- 
vents them  from  being  sufficient  in  connection  with  other 
more  formal  ones  to  draw  after  them  the  conclusions  of 
law  and  judgment  which  have  been  made  to  the  effect 
that  said  deed  vested  in  the  grantee  a  title  which  was 
valid  and  effective  as  against  the  attempt  of  the  appellants 
to  set  it  aside. 

It  is  urged,  however,  as  against  the  force  of  the  find- 
ings above  summarized  that  other  findings  were  made 
which  are  so  inconsistent  therewith  as  to  lead  to  a  differ- 
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ent  judgment  than  that  which  was  rendered.  Some  of 
these  findings  are  designated  in  the  decision  as  findings 
of  fact  and  some  of  them  which  are  described  as  conclusions 
of  law  are  nevertheless  asserted  by  the  appellants  to  be 
findings  of  fact.    They  are  in  substance  as  follows: 

That  at  the  time  of  her  death  and  for  many  years  prior 
theieto  Margretta  Todd  was  the  owner  in  fee  simple  of 
the  property  in  question;  that  she  *' retained  the  active 
and  undisputed  control,  possession,  management  and 
ownership  of  the  said  premises  down  to  the  date  of  her 
death; "  that  on  divers  occasions  subsequent  to  the  execu- 
tion of  the  said  deed  to  her  daughter  said  Margretta  Todd 
"  had  shown  much  love  and  affection  for  her  said  daugh- 
ter *  *  *  and  had  expressed  an  intention  of  execut- 
ing a  deed  of  the  said  premises  to  the  said  Rosalie 
Tousey;"  (stated  as  conclusions  of  law)  that  the  deed 
was  a  valid  conveyance  * '  to  take  effect  on  the  death  of  said 
Margretta  Todd; "  that  after  the  death  of  the  said  grantor 
the  said  Lockwood  made  a  valid  delivery  of  the  deed  of 
said  premises  to  Rosalie  Tousey  and  the  said  deed  was 
duly  accepted  by  her  "  and  the  fee  simple  of  said  prem- 
ises vested  in  Rosalie  Tousey  from  the  time  of  the  death 
of  said  Margretta  Todd  on  the  28th  day  of  October,  1905, 
and  the  said  Rosalie  Tousey  be  and  is  entitled  to  the  rents 
and  profits  therefrom  from  said  28th  day  of  October, 
1905.*' 

On  these  so-called  findings  of  fact  the  appellants  build 
up  the  argument  that  in  order  to  be  effective  the  deed 
delivered  to  Lockwood  either  must  have  taken  effect  pres- 
ently when  delivered  to  him  or  else  taking  effect  when 
delivered  to  the  grantee  after  the  death  of  the  grantor 
must  have  related  back  to  the  time  of  its  deUvery  to 
Lockwood;' that  on  either  theory  the  grantor  could  not 
retain  ownership  of  the  premises  down  to  the  time  of  her 
death,  and,  therefore,  the  findings  which  have  teen  last 
quoted  are  in  conflict  with  both  theories  and  ^'compel 
the   conclusion    that   the  deed  was   intended   to   take 
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effect  not  as  a  present  conveyance  but  as  a  testamentary 
disposition." 

The  first  answer  to  this  argument  is  that  the  findings 
which  appellants  rely  upon  and  which  they  claim  to  be  in 
conflict  with  those  first  quoted  from,  if  they  are  in  any 
conflict,  involve  statements  of  law  rather  than  of  fact. 
I  suppose  that  the  question  as  of  what  time  the  title 
would  pass  from  grantor  to  grantee  and  at  what  date  the 
fee  simple  would  vest  in  the  latter  upon  performance  of 
the  various  acts  set  forth  in  the  findings  naturally  must 
be  one  of  law. 

In  the  second  place,  I  do  not  think  there  is  anything  in 
the  findings  or  conclusions  as  a  whole  which  is  intended 
to  be  or  really  is  at  variance  with  the  judgment  which 
was  rendered  or  which  destroys  the  deed  as  a  valid  con- 
veyance. Take  as  an  illustration  the  findings  that  the 
deed  was  to  take  effect  on  the  death  of  the  grantor  and 
that  the  "  fee  simple  of  said  premises  vested  in  Eosalie 
Tousey  *  *  *  from  the  time  of  the  death  of  said 
Margretta  Todd,"  and  that  at  the  time  of  her  death  said 
grantor  was  the  owner  in  fee  simple  of  the  property,  and 
interpreted  in  the  light  of  their  surroimdings  they  are 
substantially  accurate.  The  conclusion  that  the  title 
vested  in  the  grantee  from  the  time  of  the  death  of  her 
grantor  was  part  of  a  conclusion  of  law  made  for  the 
purpose  of  fixing  the  time  from  which  the  grantee  should 
receive  the  rents  and  profits,  and  I  do  not  imderstand 
that  there  is  any  dispute  that  she  was  properly  limited  in 
her  right  to  these  to  the  period  after  her  grantor's  death. 
The  other  conclusions  that  the  deed  was  to  take  effect 
upon  the  death  of  the  grantor  and  that  the  latter  died 
seized  of  the  premises  are  in  accordance  with  the  fact  of 
the  final  delivery  of  the  deed  and  the  law  as  established 
by  well-considered  cases. 

Hathaway  v.  Payne  (34  N.  Y.  92)  considered  a  deed 
like  the  present  one,  which  was  delivered  by  the  grantor 
to  a  third  party  to  be  delivered  to  the  grantee  after  the 
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former's  death.  Chief  Judge  Denio  wrote  for  a  majority 
of  the  court  as  follows:  ^^  They  (the  authorities)  do 
*  *  *  prove  that  a  deed  may  be  delivered  to  a  third 
person,  as  this  was,  with  instructions  to  be  finally 
delivered  to  the  grantee  after  the  death  of  the  grantor. 
In  such  a  case,  the  weight  of  authority  is,  that  no  title 
passes  imtil  the  final  delivery,  and  that  then,  and  there- 
after, the  title  is,  by  relation,  deemed  to  have  vested  as  of 
the  time  of  the  first  deUvery  to  the  third  person.  If  it 
were  an  original  question,  I  should  suppose  that  such  a 
transaction  was  of  a  testamentary  character.  *  *  * 
But  the  cases  establish  the  rule  as  I  have  stated,  and 
they  should  not  now  be  disturb^."    (p.  113.) 

The  same  doctrine  was  laid  down  in  Rosseau  v.  Bleau 
(131  N.  Y.  177).  It  was  there  held  that  an  action  might 
not  be  maintained  by  the  representatives  of  a  deceased 
person  to  set  aside  as  fraudulent  against  creditors  a  deed 
not  dehvered  until  after  the  latter's  death  for  the  reason 
that  such  a  deed  did  not  become  operative  during  Uf e  and 
that,  therefore,  the  grantor  died  so  seized  that  the  liens  of 
creditors  attached  imder  the  statutes  relating  to  real 
estate  of  deceased  persons. 

In  this  connection  appellants'  coimsel  especially  relies 
on  the  cases  of  Rochester  Sav,  Bank  v.  Bailey  (34  Misc. 
Rep.  247;  affd.,  70  App.  Div.  (>22) ;  Biimhamv.  Bumham 
(58  Misc.  Eep.  385;  aflfd.,  132  App.  Div.  937;  199  N.  Y. 
592.) 

In  each  of  these  cases  it  expressly  appeared  that  the 
grantor  retained  control  of  the  deed,  a  condition  which 
not  only  does  not  afl&rmatively  appear  in  this  case,  but 
which  is  negatived  by  an  express  refusal  to  find  to  that 
effect. 

It  is  further  urged  that  as  evidenced  by  certain  find- 
ings, the  daughter  elected  to  reject  the  deed.  These  find- 
ings are  to  the  effect  that  on  learning  of  the  death  of  her 
mother  she  cabled  to  certain  representatives  to  look  after 
her  interests,  and  that  those  representatives,  although 
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knowing  of  the  so-called  lease  and  deed  and  also  of  the 
will,  instituted  proceedings  to  have  the  Lincoln  Trust 
Company  appointed  temporary  administrator  and  to  have 
it  take  possession  of  all  of  the  estate  of  the  decendent, 
including  the  real  estate  in  question,  which  it  did.  I  do 
not  think  imder  the  circumstances  that  this  amounted  to 
any  binding  election  to  reject  the  deed.  The  directions 
given  by  the  daughter  were  necessarily  general  and 
incomplete  and  in  my  opinion  did  not  fairly  confer  upon 
her  representatives  the  authority  to  reject  the  deed. 
Immediately  upon  her  return  she  elected  to  accept  the 
deed  and  take  title  under  it. 

Under  the  circumstances  I  think  the  judgment  should 
be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Werxer,  Willard  Bartlett, 
Chase  and  Collin,  JJ.,  concur. 

Judgment  affirmed. 


Louise  C.  Adenaw,  as  Executrix  of  M.  Emeline  McMil- 
lan, Deceased,  Appellant,  v.  Pauline  A.  Piffard  et 
al.,  Eespondents. 

Evidence  —  erroneous  admission  of  testimony  against  decedent 
prohibited  by  section  829,  Code  of  Civil  Procedure. 

Testatrix  commericed  an  action,  which  was  continued  by  her 
executrix  as  substituted  plaintiflf,  to  recover  personal  property  in 
the  possession  of  defendants  who  claimed  it  under  an  alleged  agree- 
ment by  which,  in  consideration  of  caring  for  said  testatrix  during 
her  lifetime,  defendants  were  to  have  the  joint  use  of  said  property 
with  testatrix  during  her  lifetime  and  title  thereto  upon  her  death. 
Testatrix  in  a  deposition  taken  before  her  death,  which  was  admitted 
in  evidence,  testified  *'that  at  the  time  of  the  refusal  of  the  defend- 
ants to  deliver  the  property  to  her  she  had  never  parted  with  the 
ownership."  //e/r/,  that  this  does  not  relieve  a  defendant  from 
incompetency  under  the  statute  (Code  Civ.  Pro.  g  829)  so  as  to 
jjermit  her  to  testify  to  a  personal  transaction  with  the  decedent  to 
the  effect  that  the  decedent  had  agreed  to  devise  certain  real  estate 
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to  the  witness  for  her  services,  or  that  failing  so  to  do  the  dece- 
dent would  compensate  her  by  leaving  her  by  will  an  amount  in 
cash  or  securities  equal  in  value  to  such  real  estate. 
Adenaw  v.  Piffard^  137  App.  Div.  470,  reversed. 

(Argued  March  29,  1911;  decided  May  9,  1911.) 

Appeal  from  a  judgment,  entered  May  16,  1910,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  overruling  plaintiff's 
exceptions  ordered  to  be  heard  in  the  first  instance  by  the 
Appellate  Division,  denying  a  motion  for  a  new  trial 
and  directing  judgment  for  defendant  upon  the  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  Ritchie^  Edwin  A.  Nash  and  William  Carter 
for  appellant.  The  court  at  Trial  Term  erred  in  permit- 
ting the  defendants,  Pauline  A.  Piffard  and  D.  Halsey 
Piffard,  to  testify  to  the  making  of  the  alleged  contract 
with  Mrs.  McMillan  over  objection  and  exception  by  the 
plaintiff  to  their  competency  under  section  829  of  the 
Code  of  Civil  Procedure.  (Martin  v.  Hillen^  142  N.  Y. 
140;  Rogers  v.  Rogers,  153  N.  Y.  343;  Jones  v.  Perkins, 
29  App.  Div.  37;  Ahelein  v.  Porter,  45  App.  Div.  307; 
Morgan  v.  Foran,  120  App.  Div.  185.)  The  alleged 
agreement  of  Mrs.  McMillan  to  leave  to  Mrs.  Piffard  her 
personal  property  by  will  and  devise  to  Mrs.  Piffard  the 
interest  in  the  New  York  real  property  is  not  enforceable 
in  this  action.  {Kelley  y,  Ins.  Co.,  18(>  N.  Y.  16;  Pat- 
terson V.  Patterson,  13  Johns.  379;  Pitttnan  v.  Pittman, 
110  Ky.  306;  Warden  v.  Hinds,  163  Fed.  Rep.  201;  John- 
son V.  Hubbelly  10  N.  J.  Eq.  332.) 

John  F.  Connor  for  respondents.  The  reading  in  evi- 
dence by  the  plaintiff  of  a  part  of  Mrs.  McMillan's 
deposition,  wherein  she  characterized  and  in  effect  gave 
her  version  of  the  transactions  that  had  taken  place  and 
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the  agreement  that  had  been  reached  between  herself 
and  Mrs.  Piffard,  under  which  the  personal  property  in 
question  had  been  delivered  to  the  defendants,  opened 
the  way  for  the  testimony  of  the  defendants  as  to  such 
transactions  and  agreement  arising  therefrom.  {Potts  v. 
Mayer,  86  N.  Y.  302;  Cole  v.  Siveet,  187  N.  Y.  488; 
Holcomh  V.  Holcomb,  95  N.  Y.  325;  MarkeU  v.  Bensmi, 
55  How.  Pr.  360;  Clift  v.  Moses,  112  N.  Y.  427;  Tooley 
V.  Bacon,  70  N.  Y.  34;  Nay  v.  Curleyy  113  N.  Y.  575; 
Viall  V.  Leavins,  39  Hun,  291.)  Upon  the  repudiation 
of  the  contract  by  Mrs.  McMillan  the  defendant,  Mrs. 
Piffard,  was  entitled  to  have  her  claim  for  damages 
determined  and  her  counterclaim  wa^  available  in  this 
action.  {Schell  v.  Plumb,  55  N.  Y.  592;  Wakeman  v. 
W,  &  W.  Mfg.  Co.,  101  N.  Y.  205;  Pakas  v.  Hollings- 
head,  184  N.  Y.  211.) 

WiLLARD  Bartlett,  J.  This  is  an  action  of  replevin 
originally  brought  by  Mrs.  M.  Emeline  McMillan  in  her 
lifetime  against  the  defendants,  who  are  husband  and 
wife,  to  recover  the  possession  of  certain  chattels,  the 
value  of  which  is  conceded  to  have  been  $2,215.70.  The 
complaint  alleged  that  the  chattels  were  the  property  of 
the  plaintiff,  who  was  entitled  to  the  possession  thereof; 
but  that  the  defendants  became  possessed  of  the  same  in 
June,  1899,  and,  though  often  requested  to  deliver  them 
to  the  plaintiff  before  the  commencement  of  the  action, 
had  refused  and  still  refuse  so  to  do. 

The  defendants  in  their  separate  answers  denied  that  at 
the  time  of  the  commencement  of  the  action  the  plaintiff 
was  entitled  to  the  possession  of  the  chattels  mentioned  in 
the  complaint,  or  that  the  defendants  had  ever  wrongfully 
detained  the  same.  They  also  set  up  a  counterclaim 
which  is  the  principal  feature  of  the  case.  The  aver- 
ments of  this  counterclaim  may  be  concisely  stated  as 
follows:  On  November  2,  1S98,  the  plaintiff  and  Mrs. 
Pauline  A.  Piffard,  one  of  the  defendants,  entered  into 
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an  agreement  whereby  Mrs.  Piffard  agreed  to  purchase 
for  a  home  the  Piffard  homestead  in  Livingston  coimty 
in  this  state,  and  to  establish  a  home  therein  for  herself 
and  her  own  family  and  for  the  plaintiff  and  maintain 
the  same  during  the  plaintiff's  lifetime.  Mrs.  Piffard 
undertook  to  furnish  suitable  board  for  the  plaintiff  and 
her  maid,  and  stabling  and  care  for  the  plaintiff's  team, 
the  declared  purpose  of  the  agreement  being  *Hhat  the 
relation  of  parent  and  daughter  which  for  a  number  of 
years  previous  thereto  had  existed  between  the  plaintiff 
and  this  defendant  should  be  continued,  and  that  the 
plaintiff  and  this  defendant  and  her  family  during  the 
lifetime  of  the  plaintiff  should  live  together  as  members 
of  one  family."  In  consideration  of  the  covenants  by 
Mrs.  Piffard,  Mrs.  McMillan  agreed  to  place  and  leave  in 
the  aforesaid  home  in  the  possession  of  the  said  defendant 
and  her  family  certain  property  and  furniture  for  their 
joint  use  during  the  lifetime  of  the  plaintiff  which  upon 
her  death  should  become  the  sole  property  of  Mrs.  Piffard. 
She  also  agreed  to  pay  to  Mrs.  Piffard  toward  the  main- 
tenance of  the  home  $100  a  month  for  at  least  eight 
months  in  each  year.  ''In  consideration  of  the  said 
defendant  having  for  a  number  of  years  prior  thereto  lived 
with  the  said  plaintiff  as  a  daughter  and  companion  con- 
stantly caring  for,  serving  and  aiding  the  plaintiff  and  in 
settlement  and  satisfaction  of  the  plaintiff's  obligation  to 
the  said  defendant  for  said  services"  Mrs.  McMillan 
further  agreed  to  leave  Mrs.  Piffard  by  will  part  of  a 
parcel  of  real  estate  known  as  No.  152  Broadway  in  the 
city  of  New  York  of  the  value  of  $47,833;  and  that  if  for 
any  reason  she  should  fail  to  leave  such  interest  to  Mrs. 
Piffard  then  Mrs.  McMillan  would  pay  her  claim  and 
compensate  her  by  leaving  to  her  by  will  an  amount  in 
cash  or  securities  equal  in  value  to  Mi-s.  McMillan's  interest 
in  said  real  estate. 

In  the  counterclaim  it  was  further  alleged  that  Mrs. 
McMillan  about  June  1,  1899,  placed  in  the  Piffard  home- 
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stead  in  the  possession  of  Mrs.  Piffard  the  chattels  men- 
tioned in  the  complaint  and  sought  to  be  recovered  in  this 
action  which  had  ever  since  remained  in  Mrs.  Piffard's 
possession  under  the  provisions  of  the  aforesaid  agree- 
ment, all  of  which  Mrs.  Piffard  had  carried  out  and  fully 
performed.  It  was  also  alleged  that  Mrs.  McMillan  had 
failed  and  neglected  to  perform  the  provisions  of  the  afore- 
said agreement  on  her  part,  but  in  violation  thereof  in  the 
years  1902  and  1903  had  removed  from  the  said  home 
certain  of  the  aforesaid  chattels  and  had  failed  to  pay  the 
stipulated  $100  a  month  since  May  1, 1903,  and  had  denied 
and  repudiated  the  said  agreement,  to  the  damage  of 
Mrs.  Piffard  in  the  sum  of  $<)(),  559,  for  which  amount 
the  defendant  Pauline  A.  Piffard  prayed  judgment  in  her 
favor.  Mrs.  McMillan  died  before  the  trial  and  the  action 
has  been  continued  in  the  name  of  her  executrix,  the 
present  plaintiff.  The  trial  resulted  in  a  verdict  in  favor 
of  the  defendant  Pauline  A.  Piffard  for  $55,818.92.  The 
trial  court  directed  that  the  plaintiff's  exceptions  should 
be  heard  in  the  first  instance  by  the  Appellate  Division. 
They  were  overruled,  and  the  case  now  comes  here  on 
appeal  from  the  judgment  directed  by  the  Appellate 
Division  upon  the  verdict. 

This  record  presents  a  striking  illustration  of  the  perils 
of  litigation.  An  old  lady  commences  a  law  suit  to  recover 
possession  of  $2,0(K)  worth  of  personal  property  and  as  the 
outcome  her  estate  is  cast  in  damages  in  the  sum  of 
nearly  $00,000. 

In  anticipation  of  her  inability  to  attend  the  trial  Mrs. 
McMillan's  deposition  was  taken  during  her  lifetime  and  a 
portion  thereof  was  read  as  a  part  of  the  plaintiff's  case. 
The  trial  court  held  that  this  evidence  permitted  the 
defendant,  Pauline  A.  Piffard,  to  testify  to  the  oral  agree- 
ment between  herself  and  Mrs.  McMillan  upon  which  the 
counterclaim  was  based.  The  question  whether  the 
plaintiff  thus  opened  the  door  so  as  to  relieve  Mrs.  Piffard 
from  incomjx^tency  to  testify  to  a  personal  transaction 
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with  a  deceased  party  under  section  829  of  the  Code 
of  Civil  Procedure  is  the  principal  question  in  the  case. 
I  think  that  the  learned  trial  judge  erred  in  ruling  as  he 
did  on  this  point,  and  that  inasmuch  as  the  error  related 
to  the  very  gist  of  the  counterclaim,  it  requires  us  to 
grant  a  new  trial. 

In  her  deposition  Mrs.  McMillan  testified  that  she  was 
the  plaintiff  in  the  action,  residing  at  Geneseo,  New 
York,  and  was  seventy-one  years  of  age;  that  she  caused 
to  be  delivered  at  the  residence  of  Mrs.  Piflfard,  the 
defendant,  a  certain  amount  of  furniture  and  bric-a-brac 
which  she  should  say  was  correctly  set  forth  in  her  com- 
plaint; and  that  the  articles  were  delivered  about  June, 
1899,  having  previously  been  in  her  possession,  and  that 
she  was  the  owner  thereof  on  June  1, 1899,  and  had  been 
for  a  long  time  prior  thereto,  having  acquired  them  by 
purchase.  She  further  testified  that  she  had  demanded 
the  deUvery  of  the  property  from  the  defendants  in  the 
fall  of  1903,  before  the  commencement  of  the  action,  but 
they  had  not  delivered  it  to  her;  that  it  had  not  been 
taken  from  her  by  any  warrant  for  the  collection  of  a  tax 
or  fine  or  by  virtue  of  any  execution  or  attachment;  that 
she  had  never  sold  or  mortgaged  the  property,  and  ''  that 
at  the  time  of  the  refusal  of  the  defendants  to  deliver  the 
property  to  her  she  had  never  parted  with  the  ownership. " 
It  is  this  last  statement  that  is  relied  upon  by  the  respond- 
ents as  opening  the  door  to  the  testimony  of  Mrs.  Piffard 
relative  to  the  alleged  oral  agreement  to  devise  the  New 
York  real  estate  to  her.  The  argument  is  that  this  decla- 
ration of  ownership  by  Mrs.  McMillan  negatived  any 
transaction  whereby  it  was  claimed  she  agreed  to  trans- 
fer to  Mrs.  Piffard  her  real  estate  in  New  York  city  and 
hence  that  Mrs.  Piffard  could  properly  be  allowed  to  give 
afl&rmative  testimony  tending  to  show  that  such  a  trans- 
action took  place.  The  flaw  in  this  argument  is  obvious. 
It  might  be  perfectly  true  that  Mrs.  McMillan  had  never 
parted    with    the    ownership  of  the  personal  property 
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described  in  the  complaint  or  mortgaged  it  and  yet  she 
might  have  made  the  very  agreement  pleaded  by  the 
defendants  as  the  basis  of  the  counterclaim.  That  agree- 
ment as  stated  in  the  answer  of  Mi-s.  Piffard  did  not  pro- 
vide for  any  change  in  the  ownership  of  the  articles 
which  Mrs.  McMillan  was  to  pla(^^  in  the  PifFard  home- 
stead until  the  death  of  Mrs.  McMillan  when,  as  the 
answer  states,  ''  the  said  articles,  property  and  furniture 
should  become  the  sole  property  of  the  defendant  Pauline 
A.  Piffard."  All  the  interest  in  the  property  which  the 
alleged  agi'eement  gave  to  Mrs.  Piffard  during  Mrs. 
McMillan's  lifetime  was  the  right  to  use  it  jointly  with 
Mrs.  McMillan.  Under  section  829  of  the  Code  of  Civil 
Procedure  Mrs.  Piffard  was  prohibited  from  testifying 
concerning  a  personal  transaction  or  communication 
between  her  and  Mrs.  McMillan  unless  the  testimony  of 
Mrs.  McMillan  had  been  given  in  evidence  concerning  the 
same  transaction  or  communication.  Mrs.  Piffard,  how- 
ever, was  permitted  to  testify  freely  and  fully,  over  the 
objection  and  exception  of  plaintiff's  counsel  expressly 
based  on  this  section  of  the  Code,  to  the  alleged  oral  agree- 
ment by  Mrs.  McMillan  substantially  as  pleaded  in  the 
counterclaim.  In  my  opinion  there  is  not  one  word  in  the 
extract  read  from  Mrs.  McMillan's  deposition  which  refers 
or  can  fairly  be  held  to  refer  in  the  remotest  degree  to 
any  such  transaction. 

The  case  presents  another  serious  question.  It  will 
have  been  observed  that  the  count^^rclaim  was  sought  to 
be  enforced  by  the  defendants  during  the  lifetime  of  Mrs. 
McMillan.  At  the  conclusion  of  the  charge,  counsel  for 
the  plaintiff  asked  the  trial  judge  to  instruct  the  jury 
'Hhat  the  alh^ged  agreement  by  which  Mrs.  McMillan 
was  to  l)equeath  the  furniture  and  prnj^ei'ty  she  had  to 
the  Piffard  homestead,  and  to  devise  an  interest  in  her 
real  proi)erty  by  will  to  the  defendant  Pauline  A.  Piffard, 
is  not  enforcible  in  this  action."  The  court  refused  so  to 
charge  and  plaintiff's  counsel  duly  excepted.     This  excep- 
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tion  raises  the  question  whether  the  anticipatory  breach 
of  a  contract  to  devise  property  by  will  entitles  the  prom- 
isee to  maintain  an  action  to  recover  damages  for  such 
breach  prior  to  the  death  of  the  promisor.  In  Kelly  v. 
Security  Muttval  Life  Ins.  Co.  (186  N.  Y.  16)  Judge 
Vann  said:  '^  The  rule  that  renunciation  of  a  continuous 
executory  contract  by  one  party  before  the  day  of  per- 
formance gives  the  other  party  the  right  to  sue  at  once 
for  damages,  is  usually  applied  only  to  contracts  of  a  special 
character,  even  in  jurisdictions  where  it  obtains  at  all," 
(p.  19)  and  he  points  out  that  in  some  states  the  principle 
is  not  recognized  in  any  way  whatever,  saying  that  in 
this  state  it  seems  to  be  limited  to  contracts  to  marry, 
contracts  for  personal  services,  and  contracts  for  the 
manufacture  or  sale  of  goods.  A  majority  of  the  court, 
however,  do  not  think  it  necessary  to  pass  upon  this  ques- 
tion now  but  prefer  to  place  onr  reversal  upon  the  errone- 
ous ruling  on  evidence  which  has  been  discussed.  On 
account  of  that  error  the  judgment  must  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Chase  and 
Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


Mary  H.  Eiogs,  as  Administratrix  of  the  Estate  of 
Clarence  B.  Riogs,  Deceased,  Respondent,  v.  New 
York  Tunnel  Company,  Appellant. 

Negligence  —  irregtilar  emd  unexpected  explosion  of  dynamite 
used  in  blasting  for  tunnel  — when  contractors  not  liable  for 
death  of  city  inspector  caused  by  such  explosion. 

An  inspector,  employed  by  the  city  of  New  York  to  examine 
and  report  the  progress  of  work  done  by  a  contracting  company 
which  was  constructing  a  subway  under  the  Eiast  river,  went  for- 
ward, with  the  employees  of  the  contractor,  into  the  tunnel,  after 
firing  of  a  blast,  the  reports  of  which  indicated  that  all  the  dyna- 
mite cartridges  used  had  exploded,  and  after  the  electric  firing 
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apparatus  had  been  disconnected  and  the  foreman  in  charge  had 
called  out  to  his  own  workmen,  ''It's  all  over,  boys;  go  in  and  blow 
out  the  smoke,"  and  was  killed  by  a  second  and  unexpected  explo- 
sion, for  which  no  cause  has  been  shown.  Held,  that  the  contract- 
ing company  is  not  liable,  in  the  absence  of  evidence  that  dec«- 
dent^s  death  was  due  to  negligence  in  the  method  or  manner  of 
doing  the  work. 
Riggs  v.  New  York  TiiUTiel  Co.,  134  App.  Div.  672,  reversed. 

(Argued  April  3,  1911;  decided  May  9,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  29,  1909,  aflBnning  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Franklin  Nevins  for  appellant.  The  defendant  was 
not  chargeable  with  negligence  because  its  foreman 
called  out,  ''It's  all  over,  boys;  go  in  and  blow  out 
the  smoke,"  and  the  fact  that  the  defendant's  foreman 
did  so  call  out  a  direction  to  the  defendant's  employees  to 
clear  the  atmosphere  in  the  heading  did  not  constitute  an 
invitation  to  the  plaintiff's  intestate  to  enter  a  place  of 
danger,  or  any  warranty  on  the  part  of  the  defendant  that 
the  heading  was  safe  for  the  plaintiff's  intestate  to  enter 
in  the  performance  of  his  duties  as  a  city  inspector,  or  that 
an  inspection  of  the  heading  had  been  made.  {Morris  v. 
Brown,  11  N.  Y.  Y.  327;  Hutchinson  v.  Parker y  39  App. 
Div.  133;  Trapa^so  v.  Coleman,  74  App.  Div.  33;  Perry 
V.  Rogers,  157  N.  Y.  251;  Capasso  v.  Woolfolk,  163 
N.  Y.  472;  Miller  v,  W.  S,  Co.,  61  111.  App.  662;  Poor^ 
man  Silver  Mine  v.  Devlin,  80  Pac.  Rep.  252.)  The 
plaintiff  failed  to  show  any  negligence  on  the  part  of  the 
defendant  in  the  manner  or  method  of  conducting  its  blast- 
ing operations.  {LaidlawY.  Sage,  158  N.  Y.  73;  Hickok 
V.  A.  L.  H.  &  P.  Co.  200  N.  Y.  464;  Cannor  v,  M.  S.  Ry. 
Co.,  48  App.  Div.  580.) 
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Don  B.  Almy  for  respondent.  Defendant's  foreman 
,was negligent  in  representing  to  "the  boys"  that  the 
heading  was  "all  right,"  or  that  the  explosion  was  "all 
over  "  and  that  it  was  safe  "to  go  in  and  blow  out  the 
smoke,"  when  he  had  made  no  inspection  to  determine 
whether  it  was  all  right  or  not,  and  before  sufficient  time 
had  elapsed  to  warrant  such  an  assumption  in  the  light 
of  his  experience.  {Palmer  v.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.,  122  N.  Y.  234;  Beecher  v.  L.  I.  B.  B.  Co.,  161 
N.  Y.  222;  Bovmes  v.  Ctishman,  55  App.  Div.  45;  4 
Thomp.  on  Neg.  395,  §  4211;  B.  B.  Co.  v.  Strotz,  47  lU. 
App.  343;  Hopkins  v.  O^Leary^  176  Mass.  258;  Toppi  v. 
McDonald,  128  App.  Div.  443.)  Defendant's  foreman 
was  guilty  of  negligence  in  firing  ten  charges  of  dyna- 
mite in  close  proximity  to  twenty  other  charges  com- 
pletely loaded  and  capped,  the  exposed  bare  ends  of  the 
firing  wires  being  merely  rolled  up  and  tucked  into  the 
open  ends  of  the  holes.  {Marino  v.  Lehmaier,  173  N.  Y. 
630;  Donnelly  v.  City  of  Bochester,  166  N.  Y.  315;  Gra- 
ham V.  Manhattan  B.  Co.,  149  N.  Y.  336;  McBickardv. 
Flint,  114  N.  Y.  222;  Knupfle  v.  Knickerbocker  Ice  Co., 
84  N.  Y.  488;  Ludwig  v.  M.  S.  By.  Co.,  71  App.  Div. 
210;  Volkmar  v.  M.  B.  B.  Co.,  134  N.  Y.  418;  Eastland 
V.  Clarke,  165  N.  Y.  420;  O'Flaherty  v.  N.  E.  By.  Co., 
24  App.  Div.  74;  Earl  v.  Crouch,  16  N.  Y.  Supp.  770.) 

Willard  Bartletf,  J.  This  is  an  action  to  recover 
damages  for  negligently  causing  the  death  of  the  plain- 
tiff's intestate,  who  was  killed  in  the  subway  under  the 
East  river,  while  it  was  in  process  of  construction,  by 
the  unexpected  explosion  of  a  charge  of  dynamite  in  the 
course  of  the  blasting  necessary  in  doing  the  work,  which 
was  being  carried  on  by  the  defendant.  The  plaintiff's 
intestate  was  an  inspector  employed  by  the  city  of  New 
York,  who  was  charged  with  the  duty  of  reporting  the 
progress  of  the  work  in  the  timnel  at  the  end  of  each  shift 
of  workmen,  and  who  also  at  the  end  of  each  month 
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measured  the  entire  quantity  of  work  done  during  that 
month.  There  is  no  doubt  that  he  was  lawfully  in  the  tun- , 
nel  at  the  time  of  the  fatal  explosion.  Whether  he  was 
properly  in  the  place  where  he  was  when  killed  is  a  question 
which  it  is  not  necessaiy  to  decide.  However  that  may 
be,  we  concur  with  the  dissenting  member  of  the  Appellate 
Division  in  the  opinion  that  the  record  does  not  contain 
proof  sufficient  to  sustain  a  verdict  that  the  defendant  was 
negligent  in  its  method  or  manner  of  doing  the  work. 

The  defendant's  agents  and  servants  had  fired  a  blast 
which  gave  out  a  report  that  indit^ated  the  complete  explo- 
sion of  all  the  dynamite  cartridges  which  had  been 
inserted  in  the  heading  of  the  timnel.  They  then  discon- 
nected the  electric  firing  apparatus  and  the  defendant's 
foreman  in  charge  of  the  blasting  called  out  to  his  own 
workmen,  '^It's  all  over,  b<3ys;  go  in  and  blow  out  the 
smoke."  That  portion  of  the  tunnel  into  which  they  were 
thus  directed  to  go  was  filled  with  a  dense  volume  of 
smoke  and  gas,  so  that,  although  the  workmen  carried 
candles,  they  could  hardly  see  one  another.  The  plain- 
tiff's intestate  advanced  toward  the  heading  with  the 
defendant's  employees,  who  were  carrying  forward  a  hose 
with  which  to  blow  out  the  smoke  and  gas,  when  a  second 
explosion  occurred,  by  which  he  and  several  others  were 
fatally  injured. 

We  can  discover  nothing  in  the  evidence  which  points 
to  any  negligence  on  the  part  of  the  defendant  toward 
the  plaintiff's  intestate.  It  is  argued  that  the  defendant's 
foreman  was  negligent  in  representing  to  the  "boys" 
that  the  explosion  was  "all  over."  This  representation, 
however,  was  not  mtule  to  the  imfortunate  inspector;  it 
was  expressly  addressed  only  to  the  employees  of  the 
defendant,  and  did  not  call  upon  the  plaintiff's  intestate 
to  take  any  action  whatever.  Indeed,  the  conditions  in 
that  part  of  the  tunnel  at  that  time  were  such  as  ren- 
dered it  impossible  for  him  then  to  make  any  measure- 
ments until  the  smoke  and  gas  should  have  been  cleared 
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out;  SO  that  the  defendant's  foreman  could  have  had  no  rea- 
son to  suppose  that  the  inspector's  movements  would  be  in 
anywise  influenced  by  his  words.  It  may  be  that  what  he 
thus  said  in  the  hearing  of  the  inspector  was  such  an  assur- 
ance of  safety  as  to  free  the  latter  from  any  imputation  of 
contributory  negligence  in  going  forward  when  and  where 
he  did;  but  that  mistaken  assurance,  addressed  only  to  his 
own  gang  of  workmen,  cannot  be  regarded  as  an  act  of 
negligence  on  his  part  toward  the  plaintiff 's  intestate  for 
which  his  principal  can  be  held  responsible. 

It  is  further  contended  in  behalf  of  the  plaintiff  that 
the  method  employed  by  the  defendant  in  loading  and 
firing  the  two  series  of  blast  holes  made  in  the  face  of  the 
heading  was  essentially  improper  and  dangerous;  and 
this  proposition  is  pressed  upon  us  with  much  elaboration 
and  detail.  It  is  enough  to  say  in  regard  to  it  that  how- 
ever defective,  objectionable  or  unsafe  the  method  may 
have  been,  there  is  not  a  particle  of  evidence  to  show  that 
the  explosion  which  killed  the  plaintiff's  intestate  was 
due  to  any  feature  in  the  manner  of  doing  the  work 
which  is  now  criticised  by  plaintiff's  counsel.  The  sys- 
tem may  have  been  objectionable,  but  it  is  not  shown 
that  its  objectionable  character  had  anytliing  to  do  with 
the  death  of  the  insjjector. 

Another  basis  for  the  imputation  of  negligence  is  found 
])y  coimsel  in  the  failure  of  the  defendant's  foreman  to 
do  more  than  he  did  to  ascertain  that  all  the  cartridges 
had  been  exploded  before  he  directed  his  men  to  proceed 
and  clear  out  the  smoke  and  gas.  It  appears,  however, 
as  already  stated,  that  the  electric  connections  by  which 
the  blasts  were  fired  had  been  severed  before  this  direc- 
tion was  given,  and  that  the  soimd  of  the  blast  indicated 
that  all  the  cartridges  had  gone  off.  Even  if  some 
remained  unexploded,  the  foreman  had  no  reason  to  sup- 
pose that  they  would  explode  thereafter  in  the  absence  of 
the  application  of  electricity,  or  any  other  force,  while  his 
men  were  blowing  out  the  noxious  vapors  near  the  head- 
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ing.  Indeed,  the  proof  fails  to  suggest  any  plausible 
explanation  as  to  the  cause  of  the  fatal  explosion. 

For  these  reasons,  in  addition  to  those  stated  by  Mr. 
Justice  Jenks  in  the  dissenting  opinion  below,  we  think 
that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Werner,  Hiscock,  Chase  and 
Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Accounting  of  Katherine  Schnabel, 
as  Administratrix  of  the  Estate  of  Charles  A. 
Schnabel,  Deceased,  Eespondent. 

H.  Koehler  &  Company,  Appellant. 

Surrogates'  Courts  —powers  of  such  courts  and  limitations  thereon 
—  a  surrogate  has  no  power,  upon  the  accounting  of  an  adminis- 
tratrix, to  determine  the  validity  of  a  biU  of  sale  given  to  her  by 
the  intestate  before  his  death. 

1.  The  Surrogate's  Court  is  one  of  limited  powers  and  jurisdiction, 
and  though  the  surrogate  possesses  such  legal  and  equitable  powers 
as  are  necessary  for  the  discharge  of  the  duties  devolved  upon 
him  by  the  Code  of  Civil  Procedure,  he  has  no  general  jurisdiction. 
The  power  to  distribute  the  estate  of  a  decedent  and  to  determine 
contested  claims  does  not  comprehend  the  power  to  hear  and 
determine  questions  of  the  validity  of  the  transfers  of  property, 
when  attacked  upon  the  ground  of  fraud  in  their  procurement. 

2.  In  a  proceeding  brought  by  a  creditor  to  compel  an  adminis- 
tratrix to  account,  in  which  the  creditor  seeks  to  have  the  account 
surcharged  with  the  sum  received  by  the  administratrix  from  the 
sale  of  personal  property  claimed  by  her  under  a  bill  of  sale,  made 
and  delivered  to  her  by  the  intestate  before  his  death,  the  surrogate 
has  no  jurisdiction  to  hear  and  determine  the  question  as  to  the 
validity  of  the  bill  of  sale  and  declare  it  fraudulent  and  void  as  to 
creditors  of  decedent.  Until  competently  set  aside  in  a  proper  action 
in  a  court  of  equity,  it  is  conclusive  evidence  as  to  the  personal 
interest  of  the  administratrix  in  the  proi^erty. 

Matter  of  Schnabel,  136  App  Div.  522,  affirmed. 

(Argued  April  24,  1911;  decided  May  9,  1911.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  11,  1910,  which  modified  and  aflBrmed  as  modi- 
fied a  decree  of  the  New  York  County  Surrogate's  Court 
settling  the  accounts  of  Katherine  Schnabel,  as  adminis- 
tratrix of  the  estate  of  Charles  A.  Schnabel,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jerome  Koehler  and  Edward  L.  Blackman  for  appel- 
lant. The  surrogate  had  the  power  to  pass  upon  the  con- 
troversy. (Code  Civ.  Pro.  §  2731.)  The  jurisdiction  of 
the  surrogate  to  pass  upon  the  validity  of  these  alleged 
transfers  is  incidental  and  necessary  to  his  power  to  order, 
supervise  and  examine  the  accoimt  of  the  administratrix. 
{Matter  of  Ammerell^  38  Misc.  Rep.  399;  Matter  of 
Adams,  2  Redf.  66;  Matter  of  Fithian,  15  N.  Y.  S.  R. 
839;  Matter  of  Archer,  51  Misc.  Rep.  261;  Hyland  v. 
Baxter,  98  N.  Y.  610;  Boughton  v.  Flint,  74  N.  Y.  476; 
Biggs  v.  Cragg,  89  N.  Y.  492;  Chipman  v.  Montgomery, 
63  N.  Y.  221;  Matter  of  U.  S.  Trust  Co.,  175  N.  Y.  304.) 

Edward  Herrmann  for  respondent.  The  Surrogate's 
Court  had  no  jurisdiction  to  hear  and  determine  the  ques- 
tion as  to  the  validity  of  the  bill  of  sale.  {Matter  of 
Thompson,  184  N.  Y.  40;  Sanders  v.  Soutter,  126  N.  Y. 
193;  Matter  of  Randall,  152  N.  Y.  508;  Matter  of  Wag- 
ner, 119  N.  Y.  28;  Woodruff  v.  Woodruff,  3  Dem.  505; 
Matter  of  Kellogg,  39  Him,  275;  Riggs  v.  Cragg,  89 
N.  Y.  479;  Matter  of  Walker,  136  N.  Y.  20;  Matter  of 
Merriam,  136  N,  Y.  58.) 

Gray,  J.  Upon  this  appeal,  the  contending  creditor  is 
appellant  and  the  administratrix  is  respondent,  in  a  pro- 
ceeding which  was  instituted  by  the  former  to  compel 
the  latter  to  account.  The  only  one  of  the  questions 
arising  out  of  their  controversy,  which  we  need  consider, 
is  over  the  power  of  the  surrogate  to  surcharge  the 
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account  of  the  administratrix  with  a  sum  of  money 
received  by  her  upon  a  sale  of  personal  property,  made 
after  the  death  of  the  intestate.  The  surrogate  sustained 
the  claim  of  the  creditor  and  surcharged  the  account; 
but  the  Appellate  Division  struck  out  the  item.  The 
intestate  had  conducted  the  business  of  a  liquor  saloon 
for  some  years  and,  some  time  before  his  death,  he  duly 
executed  and  delivered  to  his  wife,  this  administratrix,  a 
bill  of  sale,  which  transferred  to  her  the  saloon  fixtures 
and  his  interest  in  the  business.  After  his  death,  she 
transferred  her  interest  in  the  property  to  another  and, 
upon  this  accoimting,  her  account,  naturally,  contained 
no  reference  to  the  transaction.  Upon  the  trial  before  a 
referee,  to  whom  the  matter  was  referred,  the  facts 
respecting  it  were  brought  out.  The  referee  foimd  the 
fact  of  the  making  of  the  bill  of  sale;  but  he,  further, 
found  that  it  was  not  recorded,  that  there  had  been  no 
change  of  possession  and  that  the  consideration  was  nom- 
inal. Thereupon,  he  found,  as  conclusions  of  law,  that 
the  bill  of  sale  was  fraudulent  and,  therefore,  void,  as  to 
the  creditors  of  the  decedent,  and  that  the  administratrix 
should  be  charged  with  the  price  received  by  her  upon 
her  subsequent  sale  of  the  property.  The  surrogate  over- 
ruled her  exceptions  and  confirmed  the  referee's  report. 
Upon  her  appeal  to  the  Appellate  Division  from  the 
decree  of  the  Surrogate's  Court,  it  was  held  that  the  sur- 
rogate was  without  jurisdiction  to  hear  and  determine 
the  question  as  to  the  validity  of  the  bill  of  sale  and  that, 
imtil  competently  set  aside  in  a  proper  action,  it  was  con- 
clusive evidence  as  to  the  personal  interest  of  the  admin- 
istratrix in  the  property. 

I  think  that  this  determination  was  correct  and  that 
the  decree  of  the  Surrogate's  Court  was  properly  reversed 
upon  the  exceptions.  The  appellant  contends  that  the 
surrogate  had  the  power  to  decide  the  question  of  fraud; 
inasmuch  as  there  was  a  contest  lietween  the  administra- 
trix, who  was  ac(M:)unting,  and  the  petitioning  creditor 
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respecting  what  was  property  of  the  estate.  Section  2731 
of  the  Code  of  Civil  Procedure,  upon  which  reliance  is 
placed  to  support  this  contention,  provides  that  ''  where  a 
contest  arises  between  the  accounting  party  and  any  of 
the  other  parties  respecting  property  alleged  to  belong  to 
the  estate,  but  to  which  the  accounting  party  lays  claim 
either  individually  or  as  the  representative  of  the  estate, 
*  *  *  the  contest  must,  except  where  the  claim  is 
made  in  a  representative  capacity,  *  *  *  be  tried 
and  determined  in  the  same  manner  as  any  other  issue 
arising  in  the  Surrogate's  Court." 

That  section  may  not  be  construed  as  conferring  any 
such  extensive  jurisdiction,  as  was  exercised  in  this  case. 
The  power  to  set  aside  the  instrimient,  by  which  the  prop- 
erty was  transferred  by  the  deceased  to  his  wife,  could 
only  be  exercised  by  a  court  possessing  general  equitable 
jurisdiction.  The  Surrogate's  Court  is  one  of  limited 
powers  and  jurisdiction  and,  though  the  surrogate  pos- 
sesses such  legal  and  equitable  powers  as  are  necessary 
for  the  discharge  of  the  duties  devolved  upon  him  by  the 
statute,  he  has  no  general  equitable  jurisdiction.  The 
power  to  distribute  the  estate  of  a  decedent  and  to  deter- 
mine contested  claims  does  not  comprehend  the  power  to 
hear  and  determine  questions  of  the  validity  of  transfers 
of  property,  when  attacked  upon  the  ground  of  fraud  in 
their  pi-ocurement.  To  concede  such  a  power  to  the  Sur- 
rogate's Court  is  to  concede  the  general  power  of  a  court 
of  equity;  which,  as  yet,  the  legislature  has  not  conferred 
upon  it.  The  jurisdiction,  which  courts  of  equity  exer- 
cise in  cases  of  fraud,  has  existed  as  long  as  there  has 
been  a  court  of  chancery  and  it  is  regulated,  in  its  exer- 
cise, by  the  principle  of  administering  justice  according  to 
honesty  and  conscience;  not  contravening  rules  of  law, 
but  supplying  a  remedy  whei'e  the  legal  remedy  is  inade- 
quate. Courts  of  equity  proceed  upon  broad  principles  in 
protecting  the  rights  of  cn^ditors,  whether  by  giving  eff ec^t 
to  the  statute  against  fraudulent  conveyances,  or  in  cases 
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not  reached  by  the  statute.  Our  Surrogates'  Courts  have 
never  had  such  general  jurisdiction,  nor  have  they  other 
powers  than  have  been  given  by  the  legislature.  In  this 
case,  the  Surrogate's  Court,  in  undertaking  to  determine 
the  question  of  fact,  as  to  the  fraud  in  the  transfer  of  his 
property  by  the  deceased,  and  the  resultant  equities,  has 
assumed  a  power  not  to  be  read  into  the  express  powers 
conferred.  Of  course,  the  mere  allegation,  or  claim,  of 
the  creditor,  that  the  saloon  business  and  property  belonged 
to  the  estate  of  the  deceased,  did  not  give  to  the  surrogate 
any  power  to  pass  upon  it.  {Matter  of  Thompson,  184 
N.  Y.  30,  40.)  This  question  should  be  regarded  as  defini- 
tively settled  by  decisions  of  this  court  in  cases,  where, 
similarly,  it  has  been  contended  that  the  jurisdiction  of 
the  surrogate  extended  to  the  setting  aside,  or  annulment, 
of  instruments  of  release  and  of  assignment  affecting  the 
distribution  of  estates  and  claimed  to  have  been  fraudu- 
lent. {Matter  of  Wagner,  119  N.  Y.  28,  36;  Sanders  y. 
Sautter,  126  id.  193;  Matter  of  Randall,  152  id.  508.)  In 
all  such  cases,  resort  for  relief  must  be  had  to  a  court 
possessing  general  equity  powers. 

The  order  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Werner,  HiscocKand 
Collin,  JJ.,  concur. 

Order  aflBnned,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Vincent 
J.  Stabile,  Respondent,  v.  The  Warden  of  the  City 
Prison  of  the  City  of  New  York,  Defendant. 

The  People  of  the  State  of  New  York,  Appellant. 

Criminal  trials  —  power  of  trial  court  to  discharge  jury  for  failure 
to  a^ree — improper  discharge  of  jury — when  defendant  rememded 
to  custody,  after  such  discharge  of  jury,  entitled  to  his  liberty  on 
habeas  corpus. 

1.  "Wliere  a  jury  is  arbitrarily  discharged  in  a  criminal  case  with- 
out the  consent  of  the  defendant,  and  no  circumstances  exist  calling 
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for  or  permitting  the  exercise  of  a  discretion  by  the  court,  the 
defendant  has,  by  reason  of  the  trial  that  thus  comes  to  a  sudden 
end,  been  placed  in  Jeopardy  within  the  constitutional  provision 
that  no  person  shall  be  subject  to  be  twice  put  in  jeopardy  for  the 
same  offense  (U.  8.  Const.  6th  Amendment;  N.  Y.  Const,  art.  1, 
g  6),  and  such  a  discharge  is  a  reason  within  the  Constitution 
why  the  defendant  should  not  be  brought  to  trial  upon  the  same 
indictment. 

•  2.  Since  the  enactment  of  section  428  of  the  Code  of  Criminal  Pro- 
cedure, a  jury  which  has  retired  to  consider  its  verdict  in  a  crim- 
inal case  can  be  lawfully  discharged  by  the  court,  for  failure  to 
agree,  only  as  therein  provided,  and  from  the  plain  language  of  tne 
statute  it  appears  that  it  was  not  the  intention  of  the  legislature 
to  permit  the  court  to  exercise  discretion  in  discharging  a  jury  at 
any  point  of  time  prior  to  a  declaration  by  them  of  their  inability 
to  agree. 

8.  Where,  after  the  jury  upon  a  murder  trial  had  deliberated  less 
than  five  hours,  the  trial  judge,  without  consultation  with  the 
defendant  or  his  counsel  and  without  defendant  or  his  counsel 
being  informed  of  the  purpose  thereof,  and  without  the  jury 
requesting  it,  summoned  the  jury  into  court  and  asked  the  fore- 
man if  they  had  agreed  upon  a  verdict,  to  which  the  foreman 
replied,  "not  as  yet,"  whereupon  the  judge  discharged  them,  such 
discharge  was  not  a  reasonable  exercise  of  the  power  vested  in  the 
courts  by  section  428. 

4.  Where,  after  such  discharge  of  the  jury,  the  defendant  was 
remanded  to  custody,  he  is  entitled  to  a  writ  of  habeas  corpus  and 
upon  the  return  thereof  to  be  discharged.  Having  been  once  placed 
in  jeopardy,  he  is  entitled  by  the  Constitution,  as  by  common  law, 
to  his  liberty.  The  facts  before  the  court  cannot  be  materially 
changed  and  the  writ  should  be  sustained. 

People  ex  rel.  Stabile  v.  Warden  of  City  Prison,  139  App.  Div.  488, 
affirmed. 

(Argued  March  16,  1911;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  8,  1910,  which  affirmed  an  order  of  Special  Term 
sustaining  a  writ  of  habeas  corpus  and  discharging  the 
relator  from  custody. 

The  relator  was  indicted  for  the  crime  of  murder  in  the 
first  degree.     The  indictment  was  brought  to  trial  at  a 
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term  of  the  Court  of  General  Sessions  of  the  city  and 
county  of  New  York,  held  by  a  judge  of  said  court  with 
a  jury.  The  trial  continued  from  the  7th  until  the  14rth 
day  of  March,  1910.  The  jury  was  then  discharged  and 
the  relator  was  remanded  to  custody.  On  March  22, 
1910,  a  writ  of  habeas  corpus  was  obtained  by  the  relator 
and  duly  served.  The  return  to  the  writ  stated  that  the 
relator  was  in  the  custody  of  the  warden  of  the  city 
prison  by  virtue  of  a  commitment  issued  by  the  Court  of 
General  Sessions  of  the  county  of  New  York  following 
the  relator's  indictment  for  miu-der  in  the  first  degree. 
The  traverse  to  said  return  denied  that  the  relator  was 
held  under  any  legal  warrant  or  writ,  and  it  also  stated 
that  he  was  tried  upon  said  indictment,  and  testimony 
was  duly  taken  by  and  in  behalf  of  the  prosecution  and 
by  and  in  behalf  of  the  relator  upon  the  issues  formed  by 
his  plea  to  said  indictment  of  not  guilty.  The  traverse 
further  stated  that  at  the  close  of  taking  testimony  on 
said  trial  the  jury  was  charged  by  the  court,  *'  and  there- 
U]X)n  the  jury  retired  for  deliberation  at  5.15  o'clock  P.  M. 
Thereafter,  at  6.30  p.  M.  the  jury  was  taken  to  dinner  by 
officers  of  the  court  and  returned  from  dinner  at  8  o'clock 
p.  M.  and  resimied  their  deliberation.  That  at  9. 22  o'clock 
p.  M.  upon  the  same  day  the  jury  was  brought  into  Court 
and  further  charged  by  the  Court  and  again  retired  for 
deliberation,  not  less  than  twenty  minutes  being  occupied 
in  obtaining  said  additional  charge.  Thereafter  upon  the 
same  day  at  10.10  o'clock  p.  m.  the  jury  was  brought  into 
Court  by  order  of  the  Court  without  previous  consulta- 
tion ^ath  the  defendant  or  his  counsel  and  without 
defendant  or  his  counsel  being  informed  of  the  purpose 
thereof,  and  without  the  jury  requesting  it,  and  the  jury 
being  in  Court,  the  following  took  place  between  the 
Court  and  the  jury: 

^^The  Court. —  Mr.  Foreman,  have  you  agreed  upon  a 
verdict  ? 

^'The  Foreman. —  Not  as  yet. 
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"The  Court. —  Well,  I  am  loath  to  keep  you  together 
any  longer.  You  have  been  in  session  now  for  over  five 
hours,  and  I  have  charged  you  as  f uUy  upon  the  law  as  I 
can  charge  you.  I  do  not  see  that  there  is  any  additional 
explanation  of  the  law  that  I  can  give  you.  I  discharge 
you  from  further  consideration  of  the  case." 

It  also  appears  therefrom  that  the  entry  made  by  the 
derk  in  the  minutes  of  the  court  as  the  same  was  modi- 
fied by  consent  of  counsel  is  as  follows: 

"The  jury  at  10.10  p.  M.  o'clock  retmn  to  the  bar  and 
say  that  they  have  not  as  yet  agreed  upon  a  verdict. 
Thereupon  the  public  prosecutor  and  the  defendant  and 
his  counsel  being  present  and  interposing  no  objection 
thereto,  and  in  the  opinion  of  the  court  a  reasonable  time 
having  elapsed  since  the  case  was  committed  to  the  jury, 
and  it  appearing  to  the  Court  that  the  jury  are  unable  to 
agree  upon  a  verdict,  it  is 

"Ordered  that  the  jmy  be  and  they  hereby  are  dis- 
charged from  further  consideration  of  the  case." 

It  also  appears  that  a  stipulation  was  entered  into  by 
and  between  the  district  attorney  and  the  coimsel  for  the 
relator  that  the  entry  in  the  minutes  of  the  clerk  of  the 
court  "  was  not  intended  to  mean  that  the  counsel  for  the 
defendant  was  informed  in  advance  that  the  jury  were 
to  be  discharged,  and  were  consulted  with  and  consented 
in  advance  that  the  jury  be  discharged,  but  was  intended 
to  mean  that  after  the  jury  had  been  discharged  no  objec- 
tion was  interposed  nor  exception  taken  on  the  record, 
but  the  said  counsel  remained  silent." 

It  further  appears  from  the  aflBdavits  annexed  to  the 
traverse  that  a  few  moments  before  the  jury  were  dis- 
charged they  were  deliberating  among  themselves,  and 
at  that  time  stood  ten  for  acquittal  of  the  defendant  and 
two  for  a  verdict  of  manslaughter  in  the  first  degree,  and 
that  while  they  were  thus  discussing  the  matter  before 
them,  an  officer  who  had  charge  of  the  jury  directed 
them  to  get. their  hats  and  coats  and  follow  him,  which 
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they  did,  and  they  were  conducted  into  the  courtroom, 
and  the  statements  made  by  the  court  and  by  the  fore- 
man of  the  jury  were  made  as  hereinbefore  stated. 

The  traverse  to  said  return  further  stated  that  by 
reason  of  the  trial,  deliberation  and  discharge  of  the 
jury  as  stated  the  relator  was  once  put  in  jeopardy,  and 
cannot  be  retried  upon  said  charge  of  murder  in  the  first 
degree,  or  in  any  other  way  prosecuted  for  said  crime,  and 
is  entitled  to  his  discharge  upon  the  writ  of  habeas  corpus. 
The  relator  was  discharged  and  the  opinion  written  by 
the  judge  holding  the  Special  Term  is  reported  in  67 
Misc.  Rep.  202.  An  appeal  was  taken  to  the  Appellate 
Division,  where  the  order  discharging  the  relator  was 
affirmed,  and  the  opinions  written  thereon  are  reported 
in  139  App.  Div.  488. 

Charles  S.  Wliitmarij  District  Attorney  {Robert  C. 
Taylor  and  Robert  S.  Johnstone  of  counsel),  for  appel- 
lant. Subdivision  2  of  section  428  of  the  Code  of  Civil 
Procedure,  when  reasonably  construed,  gave  the  trial 
justice  authority  to  discharge  the  jury.  {United  States 
V.  Perez,  9  Wheat.  579;  People  v.  Oreen,  13  Wend.  57; 
People  V.  Adler,  140  N.  Y.  331;  People  v.  Sheldon,  156 
N.  Y.  268;  People  v.  Koemer,  117  App.  Div.  40;  State 
V.  McMillen,  69  Ohio  St.  247;  United  States  v.  Lee,  123 
Fed.  Rep.  741;  People  v.  Fitzgerald,  180  N.  Y.  269; 
People  V.  Rathbun,  21  Wend.  509;  Vose  v.  Cockcroft, 
44  N.  Y.  415;  Pierson  v.  Peoph,  79  N.  Y.  424;  Dodge  v. 
Cornelius,  168  N.  Y.  242.)  Habeas  corpus  did  not  lie 
under  the  circumstances.  {People  ex  rel.  Woolf  v. 
Jacobs,  ^Q  N.  Y.  8 ;  People  ex  rel.  Tweed  v.  Liscomb,  60 
N.  Y.  559;  People  ex  rel.  ScharffY.  Warden,  198  N.  T. 
110;  People  ex  rel.  Herbert  v.  Hanley,  126  N.  Y.  Supp. 
840;  Church  on  Habeas  Corpus,  §  223;  Matter  of  Bogart, 
2  Saw.  396;  Ex  parte  Bigelow,  113  U.  S.  328.)  Habeas 
corpus  will  not  lie  to  detemiine  former  jeopardy.  {Ex 
parte  Bigelow,  113  U.  S.  328;  Gillespie  v.  Rump,  168 
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Ind.  457;  Wright  v.  State,  5  Ind.  290;  Griffin  v.  State,  5 
Tex.  App.  457;  Ex  parte  Crofford,  39  Tex.  Cr.  Rep.  547; 
Pitner  v.  State,  44  Tex.  578;  People  v.  Ruloff,  3  Park. 
Ci.  Rep.  126;  Matter  of  Miller,  7  Kan.  App.  686;  Whit- 
ten  T.  Tomlinson,  160  U.  S.  243;  Matter  of  Mahony,  29 
Col.  442;  Steiner  v.  Nerton,  6  Wash.  23;  Ex  parte  Majc- 
tvell,  11  Nev.  428.)  No  question  of  prior  jeopardy  is 
inrolved  in  this  case.  To  lay  a  basis  for  jeopardy  there 
must  have  been  a  conviction  or  an  acquittal,  and  the 
mere  discharge  of  the  jury  is  not  enough.  ( United  States 
y.  Perez,  9  Wheat.  579;  Dreyer  v.  Illinois,  187  U.  S.  71; 
Keerl  v.  Montana,  213  U.  S.  135;  People  v.  Barrett,  1 
Johns.  66;  People  v.  Ooodwin,  18  Johns.  187;  People  v. 
Beagle,  60  Barb.  527;  Canter  v.  People,  5  Abb.  Pr. 
[N.  S.]  21;  People  v.  Casborus,  13  Johns.  351;  People  v. 
Oreen,  13  Wend.  57;  PeopZe  v.  Olcott,  2  Johns.  Cas.  301; 
People  V.  Cignarale,  110  N.  Y.  23.) 

Austen  O.  Fox,  Moses  H.  Grossman,  Leo  R.  Brilles, 
Herman  Joseph  and  Aiigustin  Derby  for  respondent. 
The  discharge  of  the  jury  by  the  trial  court,  in  the  absence 
of  a  declaration  by  the  jury  of  inability  to  agree,  was 
unwarranted.  {People  ex  reh  Jerome  v.  General  Ses- 
sions, 185  N.  Y.  504;  Grant  v.  People,  4  Park.  Cr.  Rep. 
527;  People  v.  Cage,  48  Cal.  323;  People  y.  Arnett,  61* 
Pac.  Rep.  930;  People  v.  Goodwin,  18  Johns.  187;  People 
V.  Olcott,  2  Johns.  Cas.  301;  People  v.  Koerner,  117  App. 
Div.  40;  State  v.  Allen,  59  Kan.  758;  People  y.  Glen, 
173  N.  Y.  395 ;  Wright  v.  State,  5  Ind.  290.)  The  improper 
discharge  of  a  jury  is  tantamount  to  an  acquittal  and  dis- 
charges the  defendant.  {Haives  v.  State,  7  South.  Rep. 
310;  Bell  v.  State,  44  Ala.  393;  People  v.  Cage,  48  Cal. 
323;  McCaukyy.  State,  26  Ala.  135;  Grant  v.  People, 
4  Park.  Cr.  Rep.  527;  State  v.  Wamire,  16  Ind.  357; 
if^afe  V.  Allen,  59  Kan.  758;  PFr/gfAf  v.  State,  5  Ind. 
290;  Miller  v.  Sto<e,  8  Ind.  325;  State  v.  Callendine, 
8  Iowa,  288.)    The  defendant  having  once  been  placed 
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in  jeopardy,  cannot  again  be  tried  for  the  same 
offense.  {King  v.  People^  5  Hun,  297;  McKenzie  v. 
State,  26  Ark.  334;  Whitmore  v.  State,  43  Ark.  271; 
O^Brien  v.  Commonwealth,  72  Ky.  333;  State  y,  Paterno, 
43  La.  Ann.  514;  State  v.  Sommers,  60  Minn.  90;  Helm 
V.  State,  CS  Miss.  537;  Alexander  v.  Commonwealth,  105 
Penn.  St.  1;  People  v.  Cage,  48  Cal.  323;  Comm,  v.  Fitz- 
patrick,  121  Penn.  St.  1()9.)  Habeas  corpus  was  the 
proper  means  in  this  case  to  test  the  question.  {People 
V.  Smith,  172  N.  Y.  210;  Matter  of  Nielsen,  131  U.  S. 
176;  Matter  of  Spier,  1  Dev.  491;  Ex  parte  Olenn,  111 
Fed.  Rep.  257;  Ex  parte  Davis,  48  Tex.  Cr.  Rep.  644; 
People  V.  Olcott,  2  Johns.  Cas.  300;  People  ex  rel,  Per- 
kins V.  Moss,  187  N.  Y.  410;  People  ex  rel.  Tweed  v.  Lis- 
comb,  60  N.  Y.  599;  People  ex  rel.  Patrick  v.  Frost,  133 
App.  Div.  179;  People  ex  rel.  Collins  v.  McLaughlin, 
194  N.  Y.  556.) 

Chase,  J.  In  England,  during  the  reign  of  Edward 
HI,  vigorous  means  were  resorted  to  for  the  purpose  of 
compelUng  luianimity  among  jurymen.  Jurors  who  dis- 
sented from  the  re«t  were  committed  to  prison,  and  jus- 
tices resorted  to  carrying  jurors  about  with  them  in  carts 
imtil  they  agi^eed.  (Crabb's  Enghsh  Law,  300.)  It 
became  the  common-law  rule  that  persons  serving  as 
jurymen  must  decide  upon  a  veixiict  in  every  case  pre- 
sented to  them,  and  coercion  in  different  forms  was  per- 
mitted and  generally  exercised.  Such  rule  not  only  is 
no  longer  accepted  and  enforced,  but  the  rule  itself  is  now 
only  a  matter  of  interest  to  persons  studying  the  history 
and  development  of  the  law.  The  old  rule  is  stated 
by  legal  writers  (Lord  Coke,  1  Inst.  227b;  3  Inst.  110) 
and  the  records  of  cases  establishing  and  asserting  it  have 
been  frequently  collated  and  discussed  in  more  recent 
opinions.  {People  v.  Olcott,  2  Johnson's  Cases,  301; 
People  V.  Sheldon,  156  N.  Y.  268.)  There  is  no  reason 
that  would  justify  the  repetition  of  such  quotations  in 
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this  opinion,  and  I  refer  to  the  old  rule  simply  as  a  state- 
ment preliminary  to  quoting  the  statute  that  now  asserts 
and  controls  the  discretion  resting  in  a  trial  judge  or  jus- 
tice regarding  the  discharge  of  a  jury,  called  and  sworn 
in  a  criminal  case,  prior  to  rendering  a  verdict.  Coercion 
of  jurors  has  never  found  favor  in  this  state. 

By  the  Eevised  Statutes  of  1829  it  was  provided: 
"Attaints  upon  imtrue  verdicts  are  abolished;  and  for 
any  verdict  rendered  by  him,  no  juror  shall  be  ques- 
tioned, or  be  subject  to  any  action  or  proceeding,  civil  or 
criminal,  except  to  indictment  for  corrupt  conduct  in  ren- 
dering such  verdict,  in  the  cases  prescribed  by  law." 
(2  R.  S.  part  3,  ch.  7,  title  4,  art.  4,  sec.  69.) 

Early  in  the  last  century  Mr.  Justice  Kent  in  People 
V.  Olcott  {supra)j  referring  to  the  common-law  rule  and 
reviewing  at  length  many  of  the  cases  that  had  been 
decided  prior  to  that  time,  said:  "The  doctrine  of  com- 
pelling a  jury  to  unanimity,  by  the  pains  of  hunger  and 
fatigue,  so  that  the  verdict,  in  fact,  be  founded  not 
on  temperate  discussion,  and  clear  conviction,  but  on 
strength'  of  body,  is  a  monstrous  doctrine,  that  does 
not,  as  St.  Germain  evidently  hints,  stand  with  con- 
science, but  is  altogether  repugnant  to  a  sense  of  hiunan- 
ity  and  justice.  A  verdict  of  acquittal  or  conviction 
obtained  imder  such  circmnstances,  can  never  receive  the 
sanction  of  public  opinion.  And  the  practice  of  former 
times  of  sending  the  jury  in  carts  from  one  assize  to 
another,  is  properly  controlled  by  the  improved  manners 
and  sentiments  of  the  present  day."    (p.  309.) 

Growing  out  of  the  common-law  rule  that  we  have 
stated,  it  was,  by  Lord  Coke,  asserted  that  a  jury  sworn 
and  charged  in  a  criminal  case  could  not  be  discharged 
until  they  had  rendered  a  verdict. 

In  the  case  of  People  v.   Olcott  (supra)  Justice  Kent 

reviews  the  authorities  to  sustain  the  claim  that  a  court 

has  no  power  to  discharge  a  jury  in  a  criminal  case  until 

they  have  agreed  upon  a  verdict,  and  concludes  that  the 
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power  to  discharge  a  jury  in  certain  cases  before  they 
render  a  verdict  exists.  Li  the  Olcott  case  the  defend- 
ants were  indicted  for  a  misdemeanor  and  Justice  Kent 
left  a  possible  doubt  as  to  the  rule  stated  by  him  being 
appUcable  to  capital  cases  by  saying:  ^'  If  the  question  in 
capital  cases  be  doubtful,  there  is  nothing  to  render  it  so 
in  cases  of  misdemeanor."  (p.  807.)  Long  before  the 
adoption  of  our  Code  of  Criminal  Procedure  in  1881  it 
became  the  settled  rule  in  this-state  that  the  discharge  of 
a  jury  in  all  cases  rests  in  the  sound  discretion  of  the 
court.  {People  v.  De7iion,  2  Johnson's  Cases,  275;  People 
V.  Olcott y  supra;  People  v.  Ooodivin,  18  Johnson,  187; 
People  V.  Oreen,  13  Wendell,  55;  Grant  v.  People, 
4  Parker's  Criminal  Reports,  527.) 

The  right  to  discharge  a  jury  in  all  cases  was  asserted 
by  Spencer,  J.,  in  People  v.  Goodwin  (supra),  and  he,  at 
the  same  time,  formulated  a  rule  to  be  followed  in  the 
exercise  of  such  discretion.  We  quote  from  the  opinion 
in  that  case:  ^^Upon  full  consideration,  I  am  of  opinion, 
that  although  the  power  of  discharging  a  jury  is  a  deli- 
cate, and  highly  important  trust,  yet,  that  it  does  exist  in 
cases  of  extreme  and  abs<3lute  necessity;  and  that  it  may 
be  exercised  without  operating  as  an  acquittal  of  the 
defendant;  that  it  extends  as  well  to  felonies  as  mis- 
demeanors; and  that  it  exists,  and  may  discreetly  be  exer- 
cised in  cases  where  the  jury,  from  the  length  of  time 
they  have  been  considering  a  cause,  and  their  inability  to 
agree,  may  be  fairly  presumed  as  never  likely  to  agree, 
unless  compelled  so  to  do  from  the  pressing  calls  of  famine 
or  bodily  exhaustion."    (p.  205.) 

Under  the  rule  established  the  safeguard  of  the  public 
and  of  persons  charged  with  crime  against  an  improper 
discharge  of  a  jury  rested  in  the  good  judgment  and 
integrity  of  the  judges.  Prior  to  the  adoption  of  the 
Code  of  Criminal  Procedure  it  is  asserted  that  in  one  or 
more  cases  in  this  state  a  jurj^  had  been  discharged  with- 
out the  exercise  of  that  good  judgment  which  is  usually  ' 
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manifested  in  all  matters  resting  in  the  discretion  of  the 
courts.  It  is  also  asserted  that  the  criticisms  arising 
therefrom  resulted  in  the  insertion  in  the  Code  of  Criminal 
Procedure  of  section  428,  which  asserts,  defines  and  limits 
the  discretion  resting  in  the  courts  relating  to  the  dis- 
charge of  a  jury  before  it  has  arrived  at  a  verdict.  Said 
section  428  reads  as  follows:  ^'When  jury  to  be  dis- 
charged before  agreement. —  After  the  jury  have  retu-ecl 
to  consider  of  their  verdict,  they  can  be  discharged  before 
they  shall  have  agreed  thereon  only  in  the  following  cases: 

"1.  Upon  the  occurrence  of  some  injury  or  casualty 
affecting  the  defendant,  the  jury  or  some  one  of  them,  or 
the  court,  rendering  it  inexpedient  to  keep  them  longer 
together;  or, 

"  2.  When  after  the  lapse  of  such  time  as  shall  seem 
reasonable  to  the  court,  they  shall  declare  themselves 
unable  to  agree  upon  a  verdict;  or, 

*'3.  When,  w^ith  the  leave  of  the  court,  the  public 
prosecutor  and  the  counsel  for  the  defendant  consent  to 
such  discharge." 

In  the  case  now  under  consideration  it  is  not  claimed 
that  the  judge  presiding  at  the  Court  of  General  Sessions 
had  the  right  to  discharge  the  jury  by  reason  of  the  first 
subdivision  of  said  section. 

There  was  no  opportunity  given  the  defendant  or  his 
counsel  to  consider  the  contemplated  action  of  the  trial 
judge  when  he  called  the  jury  before  him.  He  did  not 
indicate  in  any  way  in  advance  w^hat  action  he  was  going 
to  take.  The  discharge  of  the  jury  was  precipitate  and 
arbitrary  and  it  would  appear  to  have  been  a  surprise  not 
only  to  the  jury  but  to  the  counsel  engaged  in  the  trial 
of  the  case.  The  right  to  discharge  the  jury  does  not 
come  within  the  third  subdivision  of  said  se(*tion. 

The  discharge  of  the  jury  necessarily  rests  upon  the 
statutory  authority  contained  in  the  second  subdivision 
of  said  section.  The  right  was,  therefore,  dependent 
upon  the  jury  having  declared  themselves  imable  to 
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agree  upon  a  verdic^t.  The  jury  did  not  declare  them- 
selves unable  to  agree  upon  a  verdict  either  in  terms  or 
by  any  fair  inference.  They  were  in  the  midst  of  their 
deliterations  upm  the  case  when,  without  a  suggestion 
from  them,  and  without  the  defendant  or  his  counsel 
being  informed  of  the  purpose  thereof,  the  judge  presid- 
ing at  the  trial  arbitrarily  directed  them  to  come  before 
him.  Upon  their  apjjearance  before  him  they  were  not 
asked  whether  they  were  able  to  agree  upon  a  verdict, 
but  as  to  whether  they  had  in  fact  agreed,  in  language 
as  follows:  ''  Mr.  Foreman,  have  you  agreed  upon  a  ver- 
dicts "  If  the  jury  had  responded  through  their  foreman 
by  a  simple  negative,  it  cx)uld  not  by  any  fair  construc- 
tion be  said  to  have  been  a  declaration  of  inability  to 
agree.  The  answer  in  this  case,  however,  includes  much 
more  than  a  simple  negative.  When  the  foreman  said 
in  answer  to  the  question  by  the  trial  judge,  '^Not  as 
yet,"  he  clearly  indicated  that  the  jurymen  had  not  com- 
pleted their  discussion  and  deliberation  in  an  effort  to 
reach  a  verdict  and  that  they  were  in  the  midst  of  such 
discussion  and  deliberation  and  that  they  required  further 
time  before  they  could  determine  whether  they  were  able 
to  agree  upon  a  verdict.  The  reply  included  by  implica- 
tion a  hope  and  perhaj^s  even  an  expectation  of  an  agree- 
ment. It  is  suggested  by  the  district  attorney  that  the 
simple  fact  that  the  jury  had  not  as  yet  agreed,  carried 
with  it  necessarily  the  fact  that  they  were  at  that  time 
unable  to  agree.  If  the  jurymen  had  been  asked  five 
minutes  after  the  submission  of  the  case  to  them  and 
before  they  had  had  any  discussion  or  deliberation  upon 
the  verdict  that  should  be  rendered  in  the  case,  whether 
they  had  agreed  upon  a  veixiict,  the  answer  would  neces- 
sarily have  Ix^en  substantially  the  same  as  that  given  to 
the  question  asked  by  the  court.  Such  an  answer  would 
be  appropriate  and  true  in  every  case  from  the  moment 
it  was  submitted  to  a  jury  until  a  verdict  was  reached. 
It  would  have  l)een  true  if  the  last  ballot  taken  before 
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they  were  directed  to  come  before  the  court  had  resulted 
in  eleven  votes  for  acquittal  and  one  in  some  doubt  lean- 
ing toward  an  acquittal.  In  this  case,  at  the  time  the 
jury  was  discharged,  ten  jurors  had  voted  for  an  acquit- 
tal, while  the  other  two  then  favored  a  conviction  for  a 
lesser  offense  than  that  for  which  the  relator  was  charged 
in  the  indictment. 

From  the  plain  language  of  the  statute  itself  it  appears 
that  it  was  not  the  intention  of  the  legislature  to  permit 
the  court  to  exercise  discretion  in  discharging  a  jury 
at  any  point  of  time  prior  to  a  declaration  by  them  of 
their  inabiUty  to  agree.  If  the  statute  means  that  the 
court  has  the  right  in  its  discretion  to  discharge  a  jury  at 
any  time  before  it  has  agreed,  then  the  last  clause  of  sub- 
division 2  of  the  section  quoted  is  meaningless.  If  it  had 
been  the  intention  of  the  legislature  to  leave  it  for  the 
court  to  say  that  the  jury  were  unable  to  agree  without 
a  statement  from  them  relating  thereto,  it  would  have 
passed  a  statute  similar  to  the  one  now  existing  in  the 
state  of  California.  The  Penal  Code  of  California  pro- 
vides: **  Section  1139:  If,  after  the  retirement  of  the  jury, 
one  of  them  be  taken  so  sick  as  to  prevent  the  continu- 
ance of  his  duty,  or  any  other  accident  or  cause  occur 
to  prevent  their  being  kept  for  deliberation  the  jury  may 
be  discharged.  Section  1140:  Except  as  provided  in  the 
last  section,  the  jury  cannot  be  discharged  after  the  cause 
is  submitted  to  them  until  they  have  agreed  upon  their 
verdict  and  rendered  it  in  open  court,  unless  by  consent  of 
both  parties  entered  upon  the  minutes,  or  unless,  at  the 
expiration  of  such  time  as  the  Court  may  deem  proper, 
it  satisfactorily  appears  that  there  is  no  reasonable  prob- 
ability that  the  jury  can  agree." 

Under  such  a  statute  a  reasonable  discretion  at  all 
times  rests  in  the  court  to  determine  whether  ^'  it  satis- 
factorily appears  that  there  is  no  reasonable  probability 
that  the  jury  can  agree."  We  repeat  that  our  statute  is 
plain.     Any  other  words  attempting  to  construe  it  lead 
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to  confusion  and  not  to  clearness.  It  was  intended  to 
take  away  the  unqualified  discretion  that  had  theretofore 
existed  in  the  courts  in  regard  to  discharging  a  jury  and 
make  the  discretion  of  the  courts  dependent  upon  a  prior 
declaration  by  the  jury  of  their  ability  or  inability  to 
agree.  A  declaration  even  by  a  minority  of  the  jurors 
that  in  their  opinion  a  further  deliberation  by  them  would 
lead  to  an  agreement  would  under  our  statute  require 
the  court  to  send  the  juiy  back  for  such  further  deliber- 
ation. The  juiy  in  this  case  were  improperly  discharged 
without  determining  the  relator's  guilt  or  innocence. 

It  is  a  fundamental  principle  of  common  law  as  well  as 
a  right  guaranteed  by  Constitution  that  a  person  shall  not 
for  the  same  offense  be  twice  put  in  jeopardy  of  life  or 
limb.     {People  v.  Goodwin,  supra,) 

It  is  provide<l  by  the  fifth  amendment  to  the  Constitu- 
tion of  the  United  States  that  a  person  shall  not  *'Be 
subject  for  the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb." 

It  is  provided  in  our  State  Constitution  (Article  1,  sec- 
tion ()):  '*  No  person  shall  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense."' 

Where  a  i^ei-son  charged  with  crime  has  been  once  duly 
ac(iuitted  or  convicted  before  a  court  of  competent  juris- 
diction, he  can  plead  such  acquittal  or  conviction  in  bar 
to  any  further  prosecution  for  such  crime. 

Under  our  Code  of  Criminal  Procedure  ajudgmefit  of* 
conviction  or  acquittal  of  the  crime  charged  is  necessary 
to  constitute  a  good  plea.     (Code  of  Criminal  Procedure, 
section  382.) 

If  a  person  accused  of  crune  is  placed  ujwn  trial 
therefor  upon  an  indictment  duly  foimd  and  sufficient  in 
form  and  he  pleads  thereto  and  proceeds  with  the  trial 
befoi-e  a  jury  duly  sworn  to  try  the  issues  so  joined,  he  is 
placed  in  jeopardy  within  the  constitutional  provisions. 
There  are  many  things  that  may  occur  during  a  trial 
which  will  for  reasons  stated  by  the  courts  ix?rmit  of  the 
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discharge  of  a  jury  before  rendering  a  verdict  with  or 
without  the  consent  of  the  defendant  and  leave  the 
defendant  subject  to  a  trial  before  a  new  jury  as  though 
the  first  jury  had  never  been  impaneled  and  sworn. 

If  the  jury  is  discharged  without  the  defendant's  con- 
sent merely  because  the  public  prosecutor  is  not  prepared 
with  his  evidence,  the  defendant  is  entitled  to  his  dis- 
charge because  he  has  once  been  put  in  jeopardy  within 
the  constitutional  provisions.  {People  v.  Barrett,  2 
Caine's  Eep.  304;  Grant  v.  People,  4  Park.  Crim.  Rep. 
52T;  Klock  v.  People,  2  Park.  Crim.  Rep.  676.) 

Where  a  jury  is  arbitrarily  discharged  in  a  criminal 
case  without  the  consent  of  the  defendant,  and  no  cir- 
cumstances exist  calling  for  or  permitting  the  exercise  of 
a  discretion  by  the  court,  the  defendant  has  by  reason  of 
the  trial  that  thus  comes  to  a  sudden  end  been  placed  in 
jeopardy  within  the  constitutional  provision,  and  such 
discharge  is  a  reason  within  the  Constitution  why  the 
defendant  should  not  be  again  brought  to  trial  upon  the 
same  indictment.  {People  v.  Barrett,  supra;  Grant  v. 
People,  supra;  King  v.  People,  5  Him,  297;  People  v. 
Cage,  48  Cal.  323;  State  v.  Allen,  59  Kan.  758;  MWight 
v.  State,  5  Ind.  290;  People  v.  Jones,  48  Mich.  554, 
Dobbins  v.  State,  14  Ohio  St.  493;  Commonwealth  v. 
Fit zpat rick,  121  Pa.  St.  109;  12  Cyc.  27o,  and  cases  cited; 
17  Am.  &  Eng.  Ency.  of  Law,  1261,  and  cases  cited.) 

There  remains  but  one  other  question  for  consideration 
and  that  is  whether  the  relator's  right  to  a  discharge  can 
be  determined  in  this  proceeding.  Although  the  dis- 
charge of  the  jury  was  not  in  form  an  acquittal  of  the 
defendant,  it  was  in  effect  such  an  acquittal.  It  was  not, 
however,  a  judgment  of  acquittal  within  the  express 
provisions  of  section  332  of  the  Code  of  Criminal  Pro- 
cedure restricting  and  enumerating  the  pleas  that  may 
l)e  interposed  to  an  indictment  by  a  defendant.  A  former 
conviction  or  acquittal  which  may  be  pleaded  in  bar  is  a 
conviction  or  acquittal  on  the  merits.     {People  v.  Smith, 
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172  N.  Y.  210,  227;  People  v.  Ooodwin,  supra.)  It  is 
not  important  to  consider  the  relator's  chances  of  being 
discharged  if  he  should  move  in  the  Court  of  General 
Sessions  for  an  order  for  his  discharge  upon  the  ground 
that  he  has  been  once  placed  in  jeopardy. 

The  relator's  claim  to  a  discharge  was  substantially 
decided  against  him  when  he  was  remanded  to  the  cus- 
tody of  the  defendant.  There  is  no  appeal  from  the  direc- 
tion of  the  court  given  at  the  time  that  the  defendant 
was  remanded,  and  there  would  be  no  appeal  from  an 
order  of  the  Court  of  General  Sessions  denying  a  further 
application  for  a  discharge.  The  only  appeal  allowed  to 
a  defendant  in  a  criminal  case  is  from  a  judgment  of 
conviction  after  indictment.  (Code  Criminal  Procedure, 
section  517.)  He  caimot  move  in  arrest  of  judgment,  for 
there  is  no  prospective  judgment  to  arrest.  Assuming 
that  he  could  assert  his  claim  by  a  subsequent  plea  to  the 
indictment  or  by  a  motion  in  arrest  of  judgment  in  case 
of  a  conviction  on  a  second  trial,  it  would  be  necessary 
for  him  to  remain  in  custody  until  the  case  is  again  called 
for  trial  by  the  representative  of  the  People  and  another 
trial  is  had.  If  there  is  no  authority  to  again  place  the 
defendant  upon  trial  upon  the  indictment,  there  is  no 
right  to  restrain  him  of  his  liberty.  We  hold  as  a  matter 
of  law  that  the  relator  is  in  effect  acquitted  of  the  charge 
against  him  and  should  not  be  again  placed  upon  trial 
upon  the  indictment. 

A  person  imprisoned  or  restrained  in  his  liberty  within 
the  state  for  any  cause  is  entitled,  except  in  one  of  the 
cases  specified  in  section  2016  of  the  Code  of  Civil  Pro- 
cedure to  a  writ  of  habeas  corpus  for  the  purpose  of 
inquiring  into  the  cause  of  the  imprisonment  or  restraint. 
(Code  of  Civil  Procedure,  section  2015.)  If  it  appears 
that  the  prisoner  is  unlawfully  imprisoned  or  restrained 
in  his  liberty  the  court  or  judge  must  makfe  a  final 
order  discharging  him  forthwith.  (Code  Civil  Procedure, 
section  204:8.) 
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This  court  held  in  People  ex  rel.  Collins  v.  McLaugh- 
lin (194  N.  Y.  556)  that  '^  Except  in  rare  cases  where  the 
facts  before  the  court  cannot  be  materially  changed, 
qualified  or  explained  the  determination  of  important 
issues  ought  not  to  be  made  in  a  habeas  corpus  proceed- 
^g-"  (P-  ^^^')  111  that  case  the  court  referred  to  and 
quoted  from  the  United  States  Supreme  Court,  with 
approval,  as  follows:  ''  The  Supreme  Court  of  the  United 
States  has  recently  announced  its  adherence  to  this  doc- 
trine." In  Riggins  v.  United  States  (199  U.  S.  547,  548) 
Mr.  Chief  Justice  Fuller  states:  '*  Ordinarily  the  writ 
will  not  be  granted  when  there  is  a  remedy  by  writ  of 
error  or  appeal,  yet  in  rare  and  exceptional  cases  it  may 
be  issued,  although  such  remedy  exists." 

In  this  case  the  right  to  discharge  the  jury  does  not 
rest  upon  a  question  of  fact.  The  facts  are  conceded  and 
the  authority  of  the  presiding  judge  at  the  trial  depended 
solely  upon  a  question  of  law.  He  had  no  discretion  to 
exercise  because  the  jury  had  not  declared  their  inability 
to  agree.  The  defendant  has  been  once  placed  in  jeop- 
ardy, and  is  entitled  by  Constitution  as  by  common  law 
to  his  liberty.  Although  entitled  to  his  liberty  as  in  case 
of  a  verdict  of  acquittal,  he  is  in  custody  with  no  right  of 
appeal  from  any  mandate  by  which  he  is  restrained. 
The  relator's  constitutional  rights  cannot  be  adequately 
preserved  other  than  by  the  writ  of  habeas  corpus.  This 
is  one  of  the  cases  where  the  facts  before  the  court  cannot 
be  materially  changed,  and  where  the  writ  should  be  sus- 
tained. {Ex  parte  Neilson,  131  U.  S.  176;  Ex  parte 
Olemij  111  Fed.  Rep.  257;  Ex  parte  Davis,  48  Tex.  Crim. 
Rep.  644;  People  v.  Olcotty  supra;  People  ex  rel,  Perkins 
V.  Moss,  187  N.  Y.  410;  People  ex  rel.  Tweed  v.  Liscoinb, 
60  N.  Y.  559.) 

This  case  is  distinguishable  from  People  ex  rel.  Scharff 
V.  Frost  (198  N.  Y.  110.)  In  that  case  the  relator  was 
held  by  virtue  of  a  judgment.  The  (tourt  had  jurisdic- 
tion of  the  relator  and  of  the  crime  of  which  he  was 
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charged  and  the  reason  why  the  relator  therein  claimed 
that  he  was  entitled  to  a  discharge  rested  upon  the  deter- 
mination of  a  question  of  fact  in  connection  with  the  con- 
struction of  a  statute.  If  the  relator  therein  had  availed 
himself  of  a  motion  in  an^est  of  judgment  he  would  have 
had  an  adequate  opp)rtunity  to  i-eview  the  action  of  the 
trial  court  in  granting  the  judgment  against  him. 

As  we  have  already  shown  in  this  case  no  adequate 
remedy  has  existed  or  now  exists  for  the  protection  of  the 
relator. 

The  order  should  1x3  affirmed. 

Cullen,  Ch.  J.  (dissenting).  I  vote  for  the  reversal  of 
the  order  appealed  from.  Though  originally  the  common 
law  was  diffei-ent,  it  became  the  settled  law  of  this  state, 
prior  to  the  enactment  of  the  Code  of  Criminal  Procedure, 
that  the  time  at  which  a  jury,  which  after  consideration 
of  a  case  had  been  unable  to  agree  upon  a  verdict,  was  to 
be  discharged  rested  solely  in  the  discretion  of  the  trial 
judge.  Tliis  was  so  held  by  the  old  Supreme  Court  even 
where  the  jury  had  the  case  under  advisement  for  a 
period  of  only  thirty  minutes.  {People  v.  Oreen,  13 
Wend.  55.)  Such  is  also  tlie  conceded  law  in  the  United 
States  coui-ts.  .The  learned  counsel  for  respondent  cites 
some  declarations  in  Grant  v.  People  (4  Parker's  Crim. 
Kep.  5:^7),  but  there  is  nothing  in  that  case  in  conflict 
with  the  Green  case.  On  the  contrary,  the  Green  case  is 
cited  with  approval.  But  the  plea  of  the  defendant  was 
sustained  because  it  alleged  that  the  discharge  of  the 
jury  was  arbitrary  ''where  no  circumstances  exist  call- 
ing for  the  exercise  of  the  discretion  of  the  court,"  and 
the  validity  of  the  plea,  as  a  plea,  was  to  be  determined 
by  its  face  and  not  by  the  proofs  offei'ed  to  sustain  it. 
The  question  is,  therefore,  whether  section  4:2%  of  the 
Ccxie  of  Criminal  Procedure,  which  provides  that  ''After 
the  jury  have  retired  to  consider  of  their  veixiict,  they  can 
be  discharged  before  they  shall  have  agreed  thereon  only 
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in  the  following  cases.  *  *  *  2.  When  after  the 
lapse  of  such  time  as  shall  seem  rea-sonable  to  the  court, 
they  shall  declare  themselves  unable  to  agree  upon  a  ver- 
dict," has  altered  the  conmion-law  rule.  No  such  intent 
should  be  ascribed  to  the  legislature  unless  the  language 
of  the  section  is  express  to  that  effect.  The  language  of 
the  Code  is,  ''  they  shall  declare  themselves*  unable  to 
agree  upon  a  verdict."  The  jury  was  asked  whether  it 
had  agreed  upon  a  verdict,  and  the  foreman  responded: 
"  Not  as  yet."  This  was  a  clear  declaration  that  at  the 
time  the  response  was  made  the  juiy  was  unable  to  agree 
upon  a  verdict.  What  the  section  calls  for  is  not  any 
declaration  from  the  jurors  as  to  their  belief,  expectation 
or  hoi)es  that  in  f  utui-e  they  may  be  able  to  agree,  but 
for  a  present  fact  and  existing  condition.  Let  us  see 
where  the  doctrine  which  has  prevailed  below  will  lead. 
Suppose  that,  though  the  juiy  is  not  able  to  agree,  some 
of  the  jurors  think  they  may  be  able,  after  future  dehbera- 
tion,  to  agree,  while  othera  entertain  a  contrary  view. 
What  action  can  the  court  take?  Must  the  jury  be  unani- 
mous in  their  belief  as  to  inability  to  agree  and  may  one 
dissenter  keep  the  jury  out  indefinitely  at  his  election,  or 
shall  the  court  poll  the  jury,  and  is  the  question  to  be 
decided  by  a  majority,  contrary  to  the  usual  rule  which 
reijuires  the  action  of  a  juiy  to  be  mianimous?  It  is  true 
that  case  is  not  before  us,  but  a  great  part  of  the  diffi- 
culties in  which  at  times  courts  find  themselves  involved 
arises  from  failure  to  look  forward  and  see  what  will  he 
the  result  of  the  rules  of  law  they  declare. 

Vann,  Werner  and  Willard  Bartlett,  JJ.,  concur 
with  Chase,  J.;  Hiscock,  J.,  concurs  with  Cullen, 
Ch.  J.;  Haight,  J.,  absent. 

Order  affirmed. 
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Margaretta  W.  Wallace  et  al.,  as  Executors  of 
Maroaretta  M.  Diehl,  Deceased,  Appellants,  v. 
Charles  W.  Diehl  et  al.,  Respondents,  and  Susan  D. 
Edson,  Appellant. 

WUl  —  construction  of  "gift  to  life  tenant  with  power  to  give, 
devise  and  bequeath  the  same  to  <^ heirs"  of  testatrix  to  be 
selected  by  life  tenant  —  meaning'  of  term  "  heirs "  in  such 
case. 

1.  Although  in  the  case  of  a  devise  to  "heirs"  upon  the  death  of 
a  life  tenant,  and  especially  in  the  case  of  a  gift  over  upon  death 
without  heirs,  the  term  "heirs"  may  be  confined  to  such  heirs  as 
are  issue  or  descendants,  in  other  words,  to  heirs  of  the  body,  that 
term  does  not  include  all  descendants,  however  remote,  who  are 
not  heirs  because  their  parents  or  ancestors  are  still  living. 

2.  A  testatrix  by  the  11th  paragraph  of  her  will  gave  certain 
property  to  her  daughter  during  the  term  of  her  natural  life  "with 
further  ix)wer  to  give,  devise  and  bequeath  upon  her  death  by  Last 
Will  and  Testament  duly  executed,  to  such  of  my  heirs  as  she  may 
prefer."  //^/r/,  that  the  term  "heirs"  is  not  to  be  extended  to 
include  issue  or  descendants  who  are  not  heirs  of  the  testatrix;  that 
the  power  of  appointment  so  given  must  be  exercised  in  favor  of 
the  heirs  of  testatrix,  who  are  to  be  ascertained  at  the  death  of  the 
life  tenant  and  donee  of  the  jjower. 

3.  Where  a  testatrix  bequeathed  a  sum  to  a  granddaughter  "if 
she  survive  me,  and  I  hereby  give  and  bequeath  such  sum  of  Five 
Thousand  Dollars  to  her,"  the  legacy  lapsed  and  fell  into  and 
became  pjirt  of  the  residuary  estate  on  the  death  of  the  grand- 
daughter before  the  testatrix. 

Wallace  v.  Diehl,  134  App.  Div.  943,  modified. 

(Argued  February  14,  1911;  decided  May  9,  1911.) 

Appeal  by  plaintiffs  and  by  the  defendant  appellant 
from  a  final  judgment  entered  May  8,  1910,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  in  an  ac^tion 
f(^r  the  construction  of  certain  clauses  of  the  will  of 
Margaretta  M.  Diehl,  deceased. 
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The  facts,  so  far  as  material,  are  stated  in  the  dissenting 
opinion. 

Ward  B.  Chamberlin  and  O.  F,  Chamherlin  for 
appellants.  The  woi-d  '* heirs"  in  the  11th  paragraph 
of  the  will  was  used  in  the  sense  of  issue  or  descendants. 
{Matter  of  Cramer,  50  App.  Div.  553;  Bundy  v.  Bundy, 
38  N.  Y.  419;  Johiison  v.  Brastngtmij  156  N.  Y.  181; 
iV.  F.  L.  Ins.  &  T.  Co.  v.  Viele,  161  N,  Y.  11;  Latvton 
y.  Corlies,  127  N.  Y.  lOS.)  The  legacy  bequeathed  to 
Marguerite  Wetherill  Buckwell  lapses  and  falls  into  the 
residuary  estate.  {Pimel  v.  Betjemann,  183  N.  Y.  194; 
Lytle  V.  Beveridge,  58  N.  Y.  598;  Phillips  v.  Davies,  92 
N.  Y.  199.) 

John  Eiven  for  defendant,  appellant.  The  word 
"heirs,"  when  used  in  a  will  or  other  instrument,  is  to 
be  understood  in  its  primary  or  legal  sense,  unless  it 
appears  from  other  parts  of  the  instrument  that  it  was 
used  in  the  more  restricted  sense  of  '*  children,"  ''heirs 
of  the  body"  or  ''descendants."  (Johnson  v.  Brasing- 
ton,  156  N.  Y.  181;  Cushmanv.  Norton,  59  N.  Y.  149; 
Bodine  v.  Brotvn,  12  App.  Div.  335;  154  N.  Y.  778;  Matter 
of  Russell,  168  N.  Y.  169;  Newcombv.  Lush,  84  Hun,  254; 
155  N.  Y.  687.)  The  bequest  to  the  testatrix's  grand- 
daughter, Marguerite  Wetherill  Buckwell,  lapsed  upon 
her  death  by  the  express  terms  of  the  will  and  codicils, 
and  did  not  vest  in  her  daughter.  (Pimel  v.  Betjemann, 
183  N.  Y.  194;  Matter  of  Depeirris,  110  App.  Div.  421.) 

Frederick  A.  Drake  for  Isabel  B.  Buckwell  et  al., 
respondents.  The  legacy  bequeathed  to  Marguerite 
Wetherill  Buckwell  did  not  lapse  but  descended  under 
the  statute  to  the  infant  defendant  Isabel  Bingham  Buck- 
well.  (Traskv.  St  urges,  170  N.  Y.  492;  Roe  v.  Vingut, 
177  N.  Y.  212;  Van  Nostrand  v.  Moore,  52  N.  Y.  20; 
Parks  Y.  Parks,  9  Paige,  124;  30  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  687;  2  R.  S.  66,  §  52;  Roberts  v.  Bosworth, 
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107  App.  Div.  511;  Matter  of  Ilafner,  45  App.  Div.  549; 
Barnes  Y,  Huson,  ♦ioBarb.  51)S;  Mo.ses  v.  Allen,  81  Maine, 
2()8;  Bishop  v.  Bishop,  4:  Hill,  1;>S;  Matter  of  Disney , 
190  N.  Y.  128;  P/w?€Z  V.  Betjemann,  183  N.  Y.  199;  Ifa/- 
/er  o/  Depeirris,  110  App.  Div.  422;  Matter  of  Wells, 
113  N.  Y.  400.)  The  word  ''  heii-s,"  in  the  1 1th  paragraph 
of  the  will,  was  intended  to  include  the  issue  of  any  child 
or  descendant  of  the  testatrix  who  might  be  living  at  the 
time  the  power  of  appointment  was  exercised.  {Matter 
of  Smith,  131  JST.  Y.  239;  Matter  of  Russell,  168  N.  Y. 
1()9;  Fuller  v.  Martin,  m  Ky.  500;  Teed  v.  Morton,  (50 
N.  Y.  503;  GoebelY.  Wolf  n3  N.  Y.  405.) 

George  M,  Pinneij,  Jr.,  for  Lillian  Purcell,  respondent. 

CuLLEN,  Ch.  J.  I  concur  in  the  opinion  of  my  brother 
*  Collin,  save  in  one  resptK*t.  The  courts  below  have  held 
that  the  power  of  appointment  given  in  the  eleventh 
clause  of  the  testatrix's  will  to  Mrs.  Wallace  '^to  give, 
devise  and  bi?queath  upon  her  death  by  Last  Will  and 
Testament  duly  executed,  to  such  of  my  heirs  as  she  may 
prefer,"  may  be  exercised  in  favor  of  any  issue  or  descend- 
ant of  the  testator.  I  can  find  no  authority  in  the 
decided  cases  for  the  extension  of  the  term  *'heir"  to 
include  issue  or  descendants  who  are  not  heirs.  Not  one 
of  the  authorities  cited  in  supix)rt  of  that  contention,  in 
my  opinion,  sustains  it.  Before  entering  on  a  review  of 
the  cases  the  distinction  must  te  borne  in  mind  between 
two  radically  different  propositions:  First,  that  in  the 
case  of  a  devise  to  ^' heirs"  \\\yoji  the  death  of  a  life 
tenant,  and  especially  in  the  case  of  a  gift  over  upon 
death  without  heirs,  the  term  ''heirs"  may  be  confined 
to  such  heirs  as  are  issue  or  descendants;  in  other  words, 
to  heirs  of  the  body.  Second,  the  proposition  which  it  is 
necessary  to  maintain  to  supix)rt  the  decisions  below,  that 
the  term  *' heirs"  may  include  all  descendants,  however 
remote,  though  not  heii-s  tecause  their  parents  or  ances- 
tors are  still  living.     This  second  proposition,  as  I  have 
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said,  I  can  find  no  authority  to  sustain.  Now,  to  i-efer 
to  the  cases  cited  by  my  brother.  Matter  of  Cramer  (170 
N.  Y.  271)  is  authority  for  the  first  proposition,  not  the 
second.  In  that  case  the  word  ^^ heirs"  was  Umited  to 
heirs  of  the  body  and  death  without  heirs  construed  as  a 
gift  over  without  heirs  who  were  descendants  or  heirs  of 
the  body.  Snider  v.  Snider  (160  N,  Y.  151)  decides 
exactly  the  same  proposition.  JoJuisori  v.  Bramngton 
(156  N.  Y.  181)  the  same.  So  with  Kiah  v.  Orenier  (56 
N.  Y.  220).  In  Heath  v.  Hewitt  (127  N.  Y.  166),  which 
was  the  case  of  a  gift  to  the  heirs  of  a  hving  person, 
Judge  Parker,  writing  for  the  court,  said  the  devise 
was  to  the  children,  but  this  was  not  because  the  word 
"heirs"  could  be  construed  as  meaning  children,  but 
because  it  was  the  children  which  happened  in  that  case 
to  be  the  persons  who  would  have  been  the  heirs  of 
the  living  person  had  he  died  at  that  time.  This  plainly 
appears,  because  the  case  was  decided  on  the  authority  of 
Heard  v.  Horton  (1  Denio,  165),  where  the  general 
rule  is  stated  that  "a  devise  to  the  heirs  of  one  who 
is  stated  in  the  will  to  be  hving  is  a  valid  disposition 
in  favor  of  those  who  would  be  his  heirs  if  he  should  then 
die."  Livingston  v.  Greene  (52  N.  Y.  US)  seems  to  have 
no  application  to  the  case  before  us.  In  Thurber  v. 
Chambers  {6(y  N.  Y.  42)  the  term  "  heirs  "  was  construed 
in  its  legal  meaning  so  as  to  include  all  persons  entitled 
to  succeed  in  case  of  intestacy.  So  the  decision  has  no 
bearing  on  the  question  before  us.  But  Judge  Church 
does  remark  in  his  opinion:  ''The  word  'heirs'  will, 
however,  be  construed  to  mean  ch  ildren  when,  from  the 
whole  will,  such  appears  to  have  been  the  intention  of  the 
testator(53N.Y.  233,  23S;  38  id.  410)."  (p.  47.)  A  refer- 
ence to  the  two  cases  Judge  Church  cites  plainly  indicates 
his  meaning  that  the  term  "heirs"  will  be  limited  to 
children  or  other  issue  and  not  extended  to  heii's  generally. 
Scott  V.  Ouemsey  (48  N,  Y.  106)  is  precisely  to  the  same 
eflfect  and  in  the  opinion  it  is  said:  "  The  testator  has  used 
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the  word  *  heirs '  in  the  sense  of  children."  Now,  such  a 
statement  was  correct,  though  possibly  misleading, 
because  in  that  case  children  were  the  heirs.  Without 
discussing  the  provisions  of  the  will  at  length  I  can 
simply  say  I  cannot  find  any  indication  of  a  desire  of  the 
testatrix  to  pass  over  the  nearest  in  line  of  her  descend- 
ants or  heirs  in  favor  of  more  remote  issue  who  might 
not  be  bom  till  a  generation  after  she  was  in  her  grave. 
Certainly  there  is  no  such  clear  indication  as  would  war- 
rant us  in  departing  from  the  proper  meaning  of  the 
word  ''heirs," 

But  I  am  of  opinion  that  the  heirs  of  the  testatrix  were 
to  be  ascertained  not  at  her  death,  but  at  the  death  of  the 
life  tenant,  to  whom  she  gave  the  power  of  appointment. 
It  should  be  conceded  that  the  general  rule  is  that  a 
gift  to  a  testator's  heirs,  though  after  the  death  of  a  life 
tenant,  is  a  gift  to  those  who  were  the  testator's  heirs  at 
law  at  the  time  of  his  decease.  But  the  will  may  disclose 
an  intention  that  they  are  to  be  ascertained  at  a  diflFerent 
period.  In  some  of  the  cases  cited  as  requiring  a  class  to 
be  ascertained  at  the  death  of  the  testator,  the  language 
is  too  plain  to  admit  of  discussion.  In  Delaney  v.  McCor- 
mack  (88  N.  Y.  174)  the  provision  was  '*  to  distribute  the 
proceeds  thereof  amongst  my  next  of  kin  as  personal 
estate,  according  to  the  laws  of  the  State  of  New 
York  for  the  distribution  of  intestate  personal  estate." 
There  the  language  of  the  will  was  imperative.  There 
appears  to  have  been  no  claim  that  the  next  of  kin 
should  have  been  asc^ertained  at  a  later  period.  In  Wads- 
worth  V.  Murray  (l61  N.  Y.  274)  the  provision  was  that 
the  property  should  ''  descend  to  and  vest  in  my  heirs  at 
law  in  the  same  manner  that  it  would  have  descended  to 
and  vested  in  them  if  this  will  had  not  been  made." 
(p.  282.)  Of  course,  if  the  will  had  not  been  made  the 
property  would  have  passed  as  in  case  of  intestacy.  The 
general  rule  is  stated  in  2  Jarman  on  Wills  (6th  ed.  p.  981, 
note  1):  ''Prima  facie  the  next  of  kin  at  the  death  of  the 
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testator  are  meant;  and  the  indication  should  be  clear  to 
overcome  the  presimiption."  But  in  several  cases  indi- 
cations have  been  held  sufficiently  clear  to  show  that  the 
testator  meant  the  class  to  be  ascertained  at  the  death  of 
a  life  tenant  or  of  a  primary  devisee.  Such  cases  are 
Wood  V.  Billiard  (151  Mass.  324);  Welch  v.  Brimmer 
(109  Mass.  204),  and  Matter  of  Bowers  (109  App.  Div.  666; 
affd.,  on  op.  below,  184  N.  Y.  574). 

It  must  be  borne  in  mind  that  in  the  case  before  us  there 
is  no  present  gift  of  the  property,  the  subject  of  the  elev- 
enth clause,  to  the  heirs  of  the  testatrix.  They  take 
solely  by  the  exercise  of  the  power  of  appointment  depend- 
ent entirely  on  the  favor  of  the  life  tenant,  who  might  give 
all  to  one  and  exclude  the  rest.  It  was  not  a  gift  to  a 
class,  but  the  designation  of  a  class  among  which  the  life 
tenant  was  to  exercise  her  favor.  It  is  in  this  respect 
that  I  think  the  case  before  us  is  to  be  distinguished  from 
an  ordinary  gift  by  the  testatrix  herself.  There  the  class 
to  be  benefited  would  be  known  to  the  testator  and  take 
under  the  will  as  a  recipient  of  the  testator's  boimty, 
Here,  though  it  was  not  the  life  tenant's  boimty,  it  was 
the  life  tenant's  favor  to  which  any  appointee  would  be 
indebted  for  what  he  might  get.  That  favor  was  to  be 
exercised  by  the  life  tenant  at  her  decease  and  it  seems 
to  me  that  the  class  was  to  be  ascertained  at  tho  same 
time.  But  there  is  one  further  consideration  which 
is,  to  my  mind,  controlling.  It  is  true  that  the  life  tenant 
has  no  children,  but  she  might  have  had  children  after 
the  testatrix's  death  and,  foi  aught  we  know,  even  after 
the  present  time.  A  construction  of  the  will  which  would 
require  the  heirs  of  the  testatrix  to  be  ascertained  at  her 
death  would  preclude  the  life  tenant  from  exercising  the 
power  of  appointment  over  what  may  be  not  improperly 
termed  hei  own  share  of  her  mother's  estate  in  favor  of 
her  own  children.  Certainly,  this  testatrix  never  intended 
this. 

I  think  the  judgment  of  the  Appellate  Division  and  of 
11 
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the  Special  Term  shoxild  be.  further  modified  so  as  to  hold 
that  the  power  of  appointment  g^ven  in  the  eleventh 
clause  of  the  will  must  be  exercised  in  favor  of  the  heirs 
of  the  testator;  such  heirs,  however,  to  be  ascertained  at 
the  death  of  the  life  tenant  and  donee  of  the  power. 

Collin,  J.  (dissenting  in  part).  The  action  is  to  pro- 
cure a  judgment  establishing  the  meaning  of  certain 
provisions  of  the  will  of  Margaretta  M.  Diehl  and  set- 
tling the  acx5ounts  of  the  plaintiffs.  Upon  the  trial  at 
Si)ecial  Term,  by  an  interlocutory  judgment  unanimously 
affirmed,  the  disputed  parts  of  the  will  were  given  con- 
struction and  the  plaintiffs  directed  to  account.  The 
action  thereupon  proceeded  to  the  final  judgment  appealed 
from. 

The  testatrix  died  in  January,  1908,  leaving  surviving 
as  her  sole  heirs  at  law  and  next  of  kin  three  sons,  Charles 
W.,  Thomas  and  William,  and  three  daughters,  Marga- 
retta Wetherill  Wallace,  Mary  E.  Smith  and  Susan  D. 
Edson.  The  original  will  and  the  three  codicils  were  pro- 
bated April  13,  1908.  They  are  without  unusual  or 
involved  features,  and  a  brief  general  statement  of  their 
contents  will  suffice.  The  original  will  by  its  second  para- 
graph gave  to  Charles,  in  case  he  survived  the  testatrix, 
certain  shares  of  corporate  stock,  and  to  the  executors  the 
sum  of  S10,()()0  in  trust  to  purchase  him  an  annuity.  By 
its  third  paragraph  it  gave  to  Thomas,  in  case  he  survived 
her,  all  promissory  notes  belonging  to  the  estate  of  her 
decreased  husband  under  process  of  collection  by  him;  also 
his  indebtedness  to  her  and  to  the  executors  $10,000  in 
trust  to  purchase  an  annuity  for  him.  Each  paragraph 
provided  that  if  the  son  named  therein  did  not  survive  the 
testatrix  the  bequests  should  form  a  part  of  the  residue  of 
the  estate.  The  fourth  paragraph  devised  to  William 
certain  lands  in  St.  Paul,  Minnesota.  It  was,'  however, 
revoked  by  a  codicQ  which  devised  to  him  all  proper- 
ties in  the  state  of  Minnesota  owned  by  the  testatrix. 
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By  the  fifth  paragraph  testatrix  gave  to  her  daughter 
Mary  E.  Smith  all  of  her  diamonds  and  the  sum  of  $600; 
and  to  her  grandson,  Edward  I.  Smith,  certain  paintings 
and  engravings.  The  sixth  and  seventh  paragraphs  were 
revoked  by  the  codicils.  The  eighth  paragraph  gave  to 
the  daughter  Margaretta  Wetherill  Wallace  a  real  estate 
mortgage  of  $5,000,  and  to  the  daughter  Susan  Douglas 
Edson  real  property  known  as  No.  12  Clinton  avenue, 
in  the  borough  of  Richmond,  New  York  city.  The 
ninth  paragraph  directed  the  executors  to  divide  the 
rest  and  residue  into  two  equal  parts,  with  power  to  con- 
vert it  into  cash,  one  of  which  parts  the  tenth  paragraph 
gave  to  her  daughter,  the  appellant,  Susan  D.  Edson,  and 
the  other  was  disposed  of  in  the  following  language: 
"Eleventh.  I  give,  devise  and  bequeath  unto  my 
daughter,  Margaretta  Wetherill  Wallace,  if  living,  the 
other  part  of  my  residuary  estate  during  the  term  of  her 
natural  life,  with  power  to  collect  and  apply  the  income 
therefrom  for  her  own  use  to  invest  and  reinvest  the  prin- 
cipal according  to  her  judgment,  in  real  estate  or  in  any 
other  investment  except  railroad  securities  and  with 
further  power  to  give,  devise  and  bequeath  upon  her 
death  by  Last  Will  and  Testament  duly  executed,  to  such 
of  my  heirs  as  she  may  prefer."  A  question  presented  to 
us  is,  does  the  word  '*  heirs  "  therein  mean  those  who  were 
the  testatrix's  legal  or  actual.heirs,  or  those  who  are  her 
descendants  at  the  time  the  legatee  exercises  the  power 
of  appointment.  The  courts  below  have  held  that  the 
legatee  may  effectively  exercise  the  power  of  appointment 
for  the  benefit  of  any  descendants  of  the  testatrix. 

The  sixth  paragraph  of  the  will,  revoked  by  a  codicil, 
gave  to  the  executors  $5,000  in  trust  to  establish  a  com- 
fortable home  for  Marguerite  Wetherill  Buckwell,  a 
granddaughter  of  testatrix.  The  first  codicil  revoked  the 
sixth  paragraph  and  gave  the  $5,000  to  the  executors  in 
trust,  to  purchase  an  annuity  for  the  said  granddaughter. 
The  second  codicil  contained  the  provision:   '^ Whereas 
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circumstances  may  arise  which  may  make  the  purchase 
of  an  annuity  imdesirable,  it  is  my  will  that  said  sum  of 
Five  Thousand  Dollars  be  paid  to  my  said  granddaughter 
Marguerite  Wetherill  Buckwell  if  she  survive  me,  and 
I  hereby  give  and  bequeath  such  sum  of  Five  Thousand 
Dollars  to  her,  giving,  however,  my  said  executors  power 
to  apply  said  sum  of  Five  Thousand  Dollars  to  the  pur- 
chase of  an  annuity  in  their  discretion,  for  the  benefit  of 
my  'said  granddaughter  Marguerite  in  like  manner  as 
declared  with  respect  to  the  proceeds  of  my  property  in 
Manhattan,  Kansas,  given  my  granddaughter  Lilian." 
The  granddaughter  died  April,  1907,  leaving  her  surviv- 
ing her  daughter,  Isabel  Bingham  Buckwell,  her  only  heir 
at  law  and  next  of  kin.  The  testatrix  died,  as  stated, 
January  20, 1908.  A  question  presented  to  us  is,  did  this 
legacy  lapse  because  of  the  death  of  the  legatee  prior  to 
that  of  the  testatrix.  The  courts  below  have  held  that  it 
did  not  lapse  and  become  a  part  of  the  residuary  estate, 
but  vested  in  Isabel  Bingham  Buckwell. 

First.  May  Margaretta  Wetherill  Wallace  exercise  the 
power  of  appointment,  given  by  the  eleventh  paragraph, 
for  the  benefit  of  any  descendants  of  the  testatrix  ?  The 
answer  is  dictated  by  the  intention  of  the  testatrix.  If 
she  intended  to  confine  Mrs.  Wallace,  in  the  exercise  of 
the  power,  to  a  selection  from  those  of  her  sons  and 
daughters,  her  actual  heirs,  .who  were  living  when  Mrs. 
Wallace  made  her  last  will  and  testament,  the  answer 
must  be  in  the  negative.  A  testamentary  intention 
declared  in  a  lawful  manner  and  having  a  legal  purpose 
cannot  be  thwarted  or  nullified.  When  it  is  declared  in 
plain  and  unambiguous  language,  the  meaning  of  which 
is  not  made  questionable  by  the  context,  it  must  be  given 
effect.  A  doubt  as  to  the  intention  must  spring  from  the 
will  itself.  When  the  doubt  exists,  the  intention  must  be 
sought  through  a  scrutiny  and  study  of  the  provisions  of 
the  wiU  and  a  consideration  of  the  relevant  and  com- 
petent facts  and  circumstances;  and  while  judicial  rules 
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,  of  construction  may  be  called  in  aid,  they  may  not  frus- 
trate the  intention.  Neither  rules  of  construction  nor 
the  technical  sense  of  words  can  prevail  against  the 
superior  force  of  intention,  the  ascertainment  and  declara- 
tion of  which  is  the  whole  province  and  duty  of  the  court. 
At  the  outset,  therefore,  the  inquiry  arises  as  to  whether 
there  arises  from  the  language  within  the  entire  will  a 
legitimate  doubt  as  to  the  intention  of  the  testatrix  when 
she  used  the  word  "  heirs."  The  word  has  various  mean- 
ings. It  has  the  primary  and  correct  meaning  of  desig- 
nating those  on  whom  the  law,  immediately  on  the  death 
of  an  owner  of  real  estate,  casts  the  estate  therein. 
Under  that  meaning  it  relates  only  to  real  estate,  and 
describes  the  persons  appointed  by  law  to  succeed  to  it  in 
cases  of  intestacy.  That  meaning  the  courts  will  give  it 
without  question,  unless  there  is  in  the  will  itself  lan- 
guage or  disposition  which  suggests  that  the  purpose  in 
the  mind  of  the  testator  is  not  thereby  fulfilled.  It  has, 
however,  popular  or  colloquial  meanings  and  with  sensi- 
tive flexibility  yields  easily  and  quickly  from  its  primary, 
legal  meaning  in  favor  of  an  inconsistent  or  opposing 
intention.  Applied  to  the  succession  of  personal  estate  it 
means  next  of  kin.  {Tillman  v.  Davis,  95  N.  Y.  17.)  It 
not  infrequently  designates  children.  (Heath  v.  Hewitt, 
127  N.  Y.  166;  Livingston  v.  Greene,  52  N.  Y.  118;  Scott  v. 
Guernsey,  48  N.  Y.  106;  Thurher  v.  Chambers,  66  N.  Y. 
42.)  Legatees  and  devisees  have  been  designated  by  it. 
{Roland  v.  Miller,  100  Penn.  St.  47;  Matter  of  Hull,  30 
Misc.  Rep.  281;  Plummer  v.  Shepherd,  94  Md.  466;  Clark 
V.  Scott,  67  Penn.  St.  446;  Shapleigh  v.  Shapleigh,  69 
N.  H.  577;  Greenwood  v.  Murray,  28  Minn.  120.)  We 
have,  as  the  intention  expressed  by  the  instruments 
required,  given  it  the  meaning  of  issue  or  descendants. 
{Matter  of  Cramer,  170  N.  Y.  271;  Snidery.  Snider,  160 
N.  Y.  151;  Johnson  Y.  Brasington,  156  N.  Y.  181;  Tag- 
gart  v.  Murray,  53  N.  Y.  233;  Kiahv.  Grenier,  56  N.  Y. 
220.)    Whenever  it  reasonably  appears  that  words  within 
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a  will  were  not  used  in  their  technical  sense,  but  accord- . 
ing  to  a  vocabulary  of  the  testator,  they  are  to  have  the 
signification  he  designed  for  them  if  the  nature  of  the 
estate  which  he  meant  to  create  is  not  prohibited  by  law. 
The  provisions  of  the  will  under  consideration  indicate 
that  the  testatrix  did  not  intend  that  the  operative  exer- 
cise of  the  power  of  appointment  given  Mrs.  Wallace 
depended  upon  the  survival  beyond  her  life  of  one  or  more 
of  her  brothers  or  sisters.  The  disposition  by  the  testa- 
trix of  the  estate  is  inconsistent  with  that  intention.  She 
gave  sparingly  and  cautiously  to  her  children.  While 
the  value  of  the  estate  is  not  made  known  by  the  findings, 
a  very  substantial  part  of  it,  at  least,  passed  into  the  rest, 
residue  and  remainder,  of  which  only  one-half  is  given  to 
a  child,  Mrs.  Edson,  who  had  a  son,  to  whom  she  could 
give  that  which  she  had  received.  We  may  with  reason 
and  just  cause  believe  that  the  testatrix  did  not  intend 
to  compel  Mrs.  Wallace  to  hand  over  or  distribute  her 
estate  to  those  from  whom  she  herself  had  withheld  it. 
A  careful  reading  of  the  provisions  in  favor  of  all  the  sons 
and  daughters,  except  Mrs.  Edson,  is  persuasive  to  the 
conclusion  that  she  anxiously  intended  that  an  important 
part  of  her  estate  should  not  pass  mider  the  ownership, 
with  its  power  to  lose,  spend  and  squander,  of  her  chil- 
dren, but  should  be  preserved  for  the  next  generation  at 
least.  This  conclusion  is  aided  by  the  fact  that  she  gave 
by  the  will  to  three  of  her  grandchildren,  viz.,  the  son  of 
Mrs.  Smith  and  two  married  daughters  of  Charles.  The 
findings  of  the  referee  establish  the  fact  that  Mrs.  Wallace 
had  no  children  and  that  there  are  three  other  grandchil- 
dren, one  of  whom  is  the  son  of  Mrs.  Edson  and  two, 
Madelaine  Diehl  and  Theodore  Diehl,  are  the  children 
of  Charles.  The  will  shows  the  testatrix  desired  that 
her  property  should  be  deemed  a  general  provision  for 
the  family  and  that  as  such  the  one-half  should  be  dis- 
ixnistnl  within  the  family  by  Mi's.  Wallace.  Another 
fact  jxrints  to  the  conclusion  that  the  testatrix  did  not  in 


1911.]  Wallace  v.  Diehl.  167 


N.  Y.  Rep.]        DiBsenting  opinion,  per  Collin,  J. 

the  eleventh  paragraph  use  the  word  **  heirs  "  in  its  tech- 
nical significance.  Paragraph  twelfth  is:  '^  Twelfth:  Any 
real  or  personal  property  remaining  undisposed  of  by  this 
my  Will,  or  to  which  my  sons  Thomas  and  Charles  or  either 
of  them  for  any  reason  might  otherwise  as  heir  at  law 
or  next  of  kin  become  entitled,  whether  imder  the  laws 
of  the  State  of  New  York  or  any  other  State,  shall  vest 
in  my  said  Executors  in  place  of  my  said  sons,  and  shall 
be  converted  by  my  said  Executors  into  cash,  and  my 
Executors  are  instructed  to  use  the  same  for  the  purchase 
of  annuities  for  each  of  my  said  sons  Thomas  and 
Charles."  The  third  and  only  additional  use  in  the  will 
of  the  word  is  in  the  thirteenth  paragraph  which  forfeits 
the  benefit  or  share  of  any  of  her  "  heirs "  who  shall 
legally  dispute  or  contest  any  of  the  provisions  of  the  will. 
The  manifest  purpose  of  the  testatrix  in  the  twelfth  para- 
graph required  that  the  status  of  Thomas  and  Charles 
against  which  she  was  providing  should  be  accurately 
expressed.  If  she  were  in  the  eleventh  or  thirteenth  para- 
graph designating  only  those  of  that  identical  status  of 
heir  at  law  or  next  of  kin,  she  would  have  used  the 
identical  expressions.  {Biindy  v.  Bundy^  38  N.  Y.  410, 
422.)  It  is  probable  rather  than  improbable  from,  the 
thirteenth  paragraph,  considered  by  itself,  that  the  testa- 
trix intended  the  forfeiture  therein  prescribed  to  apply 
to  all  persons  benefited  by  the  will  who  might  legally 
contest  it.  Inasmuch  as  the  will  raises  a  doubt  as  to 
the  intention  of  the  testatrix  and,  for  the  reasons  stated, 
fair  groimds  for  holding  that  she  intended  that  Mrs. 
Wallace  should  be  free  to  select  from  the  family  the 
beneficiaries  under  her  will,  aid  in  reaching  the  correct 
conclusion  may  be  sought  in  the  established  rules  of  con- 
struction. Such  a  rule  is,  the  courts  will  with  alacrity 
and  satisfaction  lay  hold  of  slight  expressions  as  a  ground 
for  avoiding  a  construction  or  decision  which  excludes  the 
issue  of  a  deceased  child  from  participation  in  a  general 
family  provision.     {Matter  of  Pafon,  111  N.  Y.  480.)    It 
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is  apparent  from  the  will  that  the  general  purpose  of  the 
testatrix  was  to  include  her  grandchildren  in  the  dis- 
tributees of  her  estate  and,  the  will  permitting,  we  reach 
the  conclusion,  in  accord  with  that  purpose,  that  Mrs. 
Wallace  may,  in  fulfillment  of  the  intention  of  the  testa- 
trix, exercise  the  power  of  appointment  for  the  benefit  of 
any  descendants  of  the  testatrix. 

Second.  Did  the  legacy  to  Marguerite  Wetherill  Buck- 
well  lapse  by  reason  of  her  death  prior  to  that  of  the  tes- 
tatrix? It  is  argued  in  the  negative  that  the  words  "  and 
I  hereby  give  and  bequeath  such  sum  of  Five  Thousand 
Dollars  to  her  "  effect  a  gift  or  legacy,  absolute  and  unaf- 
fected by  the  preceding  words  of  the  paragraph,  upon  the 
principle  that  when  two  clauses  in  a  will  are  irreconcilable, 
so  that  they  cannot  possibly  stand  together,  the  one  which 
is  posterior  in  position  shall  be  considered  as  indicating  a 
subsequent  intention,  and  prevail,  unless  the  general 
scope  of  the  will  leads  to  a  contrary  conclusion;  and,  as  a 
second  step  in  the  argument,  the  statute  (2  R.  S.  66,  sect. 
52)  providing  that  whenever  a  testator  gives  a  legacy  to  a 
child  who  dies  during  the  lifetime  of  the  testator  leaving 
a  child  who  survives  the  testator,  the  legacy  shall  not 
lapse,  but  shall  vest  in  the  surviving  child,  is  invoked. 
This  position  cannot  be  maintained.  The  language  of 
the  codicil  clearly  and  plainly  expresses  the  intention  that 
the  bequest  should  become  effective  only  in  case  the 
legatee  survived  the  testatrix.  The  words  above  quoted 
are  not  a  clause  or  a  bequest  independent  of  the  words 
immediately  preceding  them. 

There  are  not,  within  the  principle  invoked,  two  dispos- 
ing clauses.  The  paragraph  is  free  from  contradictory  or 
inconsistent  parts  and  constitutes  one  disposition..  So 
clear  is  this  that  it  is  enimciation  rather  than  construction 
to  say  that  the  testatrix  fearing  that  the  direction  to  the 
executors  to  'pay,  in  case  Mrs.  Buckwell  survived,  was  not 
a  complete  testamentary  giving,  added  the  woitIs  quoted 
which  were  inoperative  unless  the  payment,  depending 


1911.]  Wallace  v.  Diehl.  169 

N.  Y.  Rep.]         Dissenting  opinion,  per  C0L.LIN,  J, 


upon  the  survivorship,  was  made.  The  five  thousand 
dollars  was  not  bequeathed  to  Mrs.  Buckwell  within  the 
meaning  of  the  statute  (2  R.  S.  66,  section  52)  which,  there- 
fore, has  no  application.  The  courts  below  erred  in  holding 
that  the  legacy  did  not  lapse. 

As  to  the  other  questions  presented,  we  concur  in  the 
conclusions  of  the  Appellate  Division. 

That  part  of  the  interlocutory  and  final  judgments 
adjudging  that  the  legacy  of  five  thousand  dollars 
bequeathed  to  Marguerite  Wetherill  Buckwell  does  not 
lapse  and  form  a  part  of  the  residuary  estate  of  Marga- 
retta  M.  Diehl,  but  that  said  legacy  vested  in  the  surviv- 
ing child  of  Marguerite  Wetherill  Buckwell,  the  defend- 
ant Isabel  Bingham  Buckwell,  and  that  additional  part 
of  the  final  judgment  adjudging  that  the  plaintiffs  pay 
to  the  guardian  of  the  person  and  property  of  the  defend- 
ant Isabel  Bingham  Buckwell,  after  security  given,  the 
sum  of  four  thousand  five  hundred  dollars,  together  with 
the  interest  or  income  on  the  sum  of  five  thousand  dollars 
from  the  thirteenth  day  of  April,  1909,  and  that  the 
plaintiffs  pay  to  Frederick  A.  Drake,  Esq.,  guardian  ad 
litem  for  the  infant  defendant  Isabel  Bingham  Buckwell 
the  sum  of  five  hundred  dollars  heretofore  allowed  to  him 
as  guardian  ad  litem  out  of  the  said  Isabel  Bingham 
Buckwell's  share  or  portion  of  the  estate  should  be 
reversed.  In  all  other  respects  said  judgments  should  be 
affirmed,  with  costs  to  the  plaintiffs  and  to  the  respond- 
ent LiUian  Purcell,  to  be  paid  out  of  the  estate. 

Haight,  Vann,  Werner  and  Hiscock,  JJ.,  concur 
with  CuLLEN,  Ch.  J,;  Gray,  J.,  concurs  with  Collin,  J. 

Judgment  of  Appellate  Division  and  that  of  Special 
Term  modified,  first,  so  that  instead  of  declaring  that  the 
power  of  appointment  given  by  the  eleventh  paragraph  of 
the  will  of  the  testatrix  may  be  effectually  exercised  for 
the  benefit  of  any  issue  or  descendants  of  Margaretta  M. 
Diehl,  it  be  adjudged  and  declared  that  it  may  be  exer- 
cised for  the  tenefit  of  any  of  the  heirs  of  said  Margaretta 
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M.  Diehl,  such  heirs  to  be  ascertained  at  the  death  of  the 
donee  of  the  power,  Margaretta  Wetherill  Wallace; 
second,  that  instead  of  adjudging  that  the  legacy  of 
$5,000  bequeathed  to  Marguerite  Wetherill  Buckwell  did 
not  lapse,  it  be  adjudged  and  declared  that  said  legacy 
did  lapse  and  fall  into  and  become  part  of  the  residuary 
estate  of  Margaretta  M.  Diehl;  and  the  direction  that  the 
legacy  be  paid  to  the  guardian  of  the  person  and  property 
of  defendant  Isabel  Bingham  Buckwell  and  Frederick  A. 
Drake,  guardian  ad  litem,  is  reversed;  and  as  modified 
the  said  judgments  are  affirmed,  with  costs  to  all  parties 
who  have  appeared  and  filed  briefs  in  this  court,  payable 
out  of  the  estate. 


Rose  M.  Urtz,  as  Administratrix  of  the  Estate  of  Rich- 
ard M.  Urtz,  Deceased,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant. 

Fraud  —  compromiBe  of  action  for  negrligence  induced  by  fraudu- 
lent representations  of  defendant —  in  order  to  recover  damages 
for  loss  caused  by  such  compromise,  plaintiff  must  show  that  she 
had  a  valid  and  existing  claim  against  defendant  at  time  of 
compromise. 

1.  In  an  action  for  the  recovery  of  damages  caused  by  fraud,  the 
plaintiff  must  allege  and  prove  that  he  has  been  injured  by  the 
fraud  which  he  charges.  The  essential  constituents  of  the  action 
are  firmly  fixed  as  representation,  falsity,  scienter,  deception  and 
injury.  Pecuniary  loss  to  the  deceived  party  is  absolutely  essential 
to  the  maintenance  of  the  action.  Fraud  and  deceit  alone  do  not 
warrant  the  recovery  of  damages.    Deceit  and  injury  must  concur.  ' 

2.  In  an  action  which  was  brought,  not  to  enforce  or  vacate  a  com- 
promise of  an  action,  alleged  to  have  been  procured  by  the  fraud  of 
the  defendant,  but  to  recover  the  actual  pecuniary  loss  sustained  by 
the  plaintiff,  the  jury  found  that  the  deceit  of  the  defendant  moved 
the  plaintiff  to  release  unto  the  defendant,  in  consideration  of  the 
sum  of  five  hundred  dollars,  whatever  right  or  cause  of  action  she 
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had  agaiiiHt  it  through  the  killing  of  her  husband.  Held^  that  there 
was  error  in  the  refusal  of  the  trial  judge  to  charge  that  the  plain- 
tiff in  order  to  maintain  the  action  must  show,  in  the  first  instance, 
that  she  had  a  valid  and  existing  claim  against  the  defendant 
originally,  and  in  charging  that  **shc  must  show  that  there  was  a 
elaun  which  was  disputed  and  contested;  that  she  was  alleging  a 
claim  based  upon  facts  sulficient  that  she  could  reasonably  appre- 
hend that  she  had  a  just  claim. "  {Gould  v.  Cayuga  County  National 
Bank,  99  N.  Y.  333,  followed.) 

Urtz  V.  N.  Y.  C.  &  H.  R.  K  R.  Co.,  140  App.  Div.  915,  reversed. 

(Argued  February  13,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  13,  1910,  aflBrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  action  is  to  recover  the  damages  sustained  by  the 
plaintiff  through  the  false  representations  made  to  her  by 
the  defendant. 

April  9,  1906,  the  plaintiff's  husband  and  intestate  was 
killed  at  a  highway  crossing  of  defendant's  railroad 
through  a  collision  between  an  engine  of  the  defendant 
and  a  wagon  in  which  the  intestate  was  riding.  The 
team  of  the  intestate  was  also  killed  and  his  wagon 
demolished.  One  McCormick  was  a  division  claim  agent 
of  defendant,  and  it  was  his  duty  to  investigate  the 
accident  and  report  the  facts  to  its  chief  claim  agent 
with  his  opinion  as  to  its  liability.  He  investigated 
the  circimistances  surrounding  the  accident,  and  then 
entered  upon  a  series  of  misrepresentations  '  to  both 
the  plaintiff  and  defendant.  The  result  of  those  to 
the  defendant  was  that  on  April  17,  1906,  he  was 
authorized  by  it  to  settle  with  the  plaintiff  on  the  best 
terms  he  could  within  the  sum  of  twenty-five  hundred 
dollars,  and  on  April  27  the  defendant  forwarded  to  him 
itsc*heck  for  $2,250,  jiayable  to  the  order  of  and  to  be 
delivered  to  the  plaintiff  ujxm  the  execution  by  her  of  a 
voucher  and  a  general  release  of  her  claim.     On  April  30 
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McCormick  told  the  plaintiff  that  he  had  looked  up  all  the 
facts  and  talked  with  everybody  who  knew  an)rthing  about 
the  case;  he  had  found  out  that  the  intestate  was  drunk 
and  when  a  man  told  him  that  the  train  was  coming  he 
said  he  could  take  care  of  himself,  and  he  didn't  care 
whether  the  train  was  coming  or  not;  the  train  was 
going  eight  miles  an  hour  and  the  bell  was  ringing  and 
the  whistle  blowing;  one  could  see  up  and  down  the 
track  for  half  a  mile  at  the  point  of  the  accident;  he  would 
pay  well  for  the  team  and  wagon  but  not  for  killing  the 
intestate,  as  the  law  was  now  that  they  would  not  have 
to  pay  for  anything  only  property;  the  team  and  wagon 
were  worth  about  $200  and  the  defendant  wanted  to  be 
Uberal  and  made  it  $500,  and  that  was  all  it  would  pay. 
The  plaintiff  on  that  occasion  accepted  $500  in  full  settle- 
ment of  her  claim  and  signed  the  voucher  and  release. 
She  subsequently  brought  this  action,  alleging  by  her 
complaint  that  all  the  representations  made  by  McCor- 
mick were  false  and  fraudulent  and  induced  her  to  make 
the  settlement  and  demanding  judgment  for  the  damages 
she  had  thereby  sustained.  At  the  trial  the  plaintiff 
introduced  evidence  in  proof  of  the  false  and  fraudulent 
natiu^  of  the  statements  of  McCormick  and  her  reUance 
thereon,  and  the  defendant  introduced  opposing  evidence. 
The  trial  judge  in  his  charge  instructed  the  jury  in  sub- 
stance that  if  they  found  that  the  statements  made  by 
McCormick  were  misrepresentations  of  facts  and  were 
fraudulently  made  and  were  relied  upon  by  the  plaintiff, 
then  she  was  entitled  to  recover  as  damages  '^  the  amount 
the  plaintiff  could  reasonably  obtain  on  a  settlement 
where  nothing  but  the  true  facts  were  given  or  relied 
upon;  deduct  from  that  the  amount  paid,  and  the  residue 
would  be  the  recovery.  In  other  words,  how  much  could 
the  plaintiff  reasonably  have  demanded  and  received  from 
the  defendant  by  way  of  settlement  if  these  false  represen- 
tations had  not  been  mmlo?"  The  defendant's  counsel 
requested  the  judge  to  charge  that  the  plaintiff,  in  order 
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to  maintain  the  action,  must  show,  in  the  first  instance, 
that  she  had  a  valid  and  existing  claim  against  the 
defendant  originally,  and  the  judge  responded,  "  I  refuse 
to  charge  in  that  language.  She  must  show  that  there 
was  a  claim  which  was  disputed  and  contested;  that 
she  was  alleging  a  claim  based  upon  facts  suflBcient 
that  she  could  reasonably  apprehend  that  she  had  a 
just  claim  and  that  the  defendant  could  also  feel  that 
she  had  a  just  claim."  Proper  exceptions  thereto  were 
taken.  The  verdict  of  the  jury  in  favor  of  plaintiff  was 
unanimously  affirmed. 

Henry  Purcell  for  appellant.  The  plaintiff  failed  to 
show  that  she  had  any  valid  claim  against  the  defendant 
which  was  the  subject  of  compromise.  {Wieland  v.  D. 
&  H.  Co.,  167  N.  Y.  19;  Baxter  v.  A.  &  S.  R.  R.  Co., 
190  N.  Y.  439;  Lamb  v.  Union  Ry.  Co.,  195  N.  Y.  260.) 

Fred  B.  Pitcher  for  respondent.  It  was  not  essential 
for  plaintiff  to  show  that  she  originally  had  a  valid  claim. 
{Gould  V.  C.  C.  Nat.  Bank,  99  N.  Y.  333;  Crans  v. 
Hunter,  28  N.  Y.  389;  Stewart  v.  Ahrenfeldt,  4  Den. 
189;  Seaman  Y.  Seaman,  12  Wend.  381;  Strong  y.  Strong^ 
102  N.  Y.  69.) 

CoLUN,  J.  In  an  action  for  the  recovery  of  damages 
caused  by  the  fraud  of  the  defendant,  the  plaintiff  must 
allege  and  prove  that  he  has  been  injured  by  the  fraud 
which  he  charges.  The  essential  constituents  of  the 
action  are  firmly  fixed  and  are  tersely  stated  in  Arthur 
V.  Griswold  (55  N.  Y.  400),  as,  "representation,  falsity, 
scienter,  deception  and  injury."  Pecuniary  loss  to  the 
deceived  party  is  absolutely  essential  to  the  maintenance 
of  the  action.  Fraud  and  deceit  alone  do  not  warrant 
the  recovery  of  damages.  Deceit  and  injury  must  con- 
cur. {Taylor  v.  Quest,  58  N.  Y.  262;  Ettinger  v.  Weil, 
184  N.  Y.  179.) 
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In  the  action  at  bar  the  plaintiff  was  not  defrauded 
by  the  transactions  between  herself  and  McCormick 
imless,  as  a  result  thereof,  she  lost  something  of  value. 
In  case  that  result  was  a  gain  to  her  or  purely  negative, 
representing  neither  gain  nor  loss,  clearly  there  is  no 
room  for  the  application  thereto  of  any  rule  of  damages; 
the  enforcement  of  any  measure  of  damages,  when  loss 
and  damage  are  wholly  lacking,  is  impossible  and  incon- 
ceivable. {Dung  V.  Parker ^  52  N.  Y.  494;  Hicks  v. 
Deemer,  187  111.  164.)  In  Hicks  v.  Deenier  {siipra)  the 
action  was  to  recover  the  damages  sustained  by  the  plain- 
tiff because  of  the  false  representations  on  the  part  of  the 
defendants,  in  that  they  induced  the  plaintiff  to  convey 
his  interest  in  certain  land  under  the  erroneous  belief 
created  by  defendants'  deceit  that  he  owned  only  a  Ufe 
estate  therein,  whereas,  as  he  alleged,  he  was  the  owner 
in  fee  simple.  At  the  trial  the  plaintiff  gave  evidence 
supporting  his  absolute  ownership  and  the  defendants 
sought  to  prove  that  his  sole  estate  was  an  interest  for 
his  life.  The  court  held  that  plaintiff's  right  of  action 
depended  upon  his  ownership  of  the  fee  and  that  the  trial 
court  erred  in  refusmg  to  charge  the  jury  that  before 
they  could  find  injury  and  damage  to  the  plaintiff  they 
must  find  that  he  was  the  owner  in  fee  simple  of  the 
land. 

The  jury,  in  the  case  here,  found  that  the  deceit  of  the 
defendant  moved  the  plaintiff  to  release  unto  the  defend- 
ant, in  consideration  of  the  sum  of  five  hundred  dollars, 
whatever  right  or  cause  of  action  she  had  against  it 
through  the  killmg  of  her  husband.  Unless  the  right  of 
action  had  a  value  and  a  value  greater  than  five  hundred 
dollars,  the  plaintiff  was  not  defrauded.  If  what  she 
parted  with  had  a  value  less  than  or  only  equal  to  the 
value  of  that  which  she  received,  she  was  not  injured;  if 
greater,  she  was  injured  and  in  a  sura  equal  to  its  excess  of 
value.  The  basic  principle  imderlying  all  rules  for  the 
measurement  of  damages  in  actions  for  fraud  and  deceit 
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is  indemnity  for  the  actual  pecuniary  loss  sustained  as 
the  direct  result  of  the  wrong.  {Krumm  v.  Beach,  96 
N.  Y.  398.)  Neither  advantage  nor  disadvantage  result- 
ing to  the  plaintiff  from  the  settlement  enters  in  any  way 
into  our  consideration.  The  question  is  what  was  the 
value  of  that  with  which  plaintiff  parted  and  what  was  the 
value  of  that  which  she  received?  If  the  plaintiff's  claim 
against  the  defendant  had  been  based  upon  an  alleged 
promissory  note  made  by  defendant,  and  McCormick  had 
effected  a  compromise  therecrf  by  false  and  fraudulent 
statements  as  to  defendant's  solvency  and  the  existence 
of  a  counterclaim,  she,  in  an  action  to  recover  her  dam- 
ages caused  by  the  fraud,  must  have  given  evidence  in 
proof  of  the  validity  of  the  note  to  afford  the  jury  a  start- 
ing point  for  the  measiu^mentof  her  damages,  and  if  they 
found  that  the  note  was  forged  and  not  made  by  defend- 
ant, they  would  find  also  that  she  had  sustained  no  dam- 
age and  could  not  maintain  the  action.  Unless  she  had 
the  valid  note  of  the  defendant,  she  had  and  released  in 
the  compromise  nothing  of  value.  Resinning  the  discus- 
sion of  the  present  case,  the  jury  were  bound,  having 
found  the  fraud,  to  determine  whether  the  plaintiff  was 
injured  through  the  fraud,  and,  if  injured,  the  simi  of  her 
damages.  In  case  the  right  of  action  had  no  value,  she 
had  gained  by  the  transaction  and  was  not  injured.  It 
had  no  value  whatever  if  the  true  state  of  facts  disclosed 
that  it  was  an  invalid  and  non-existing  claim  or,  in  other 
words,  that  the  defendant  was  not  negligent,  or,  if  the 
defendant  was  negligent,  that  the  intestate  was  not  free 
from  contributory  negligence.  If,  however,  the  true  state 
of  facts  would  have  established  that  the  defendant  was 
negligent  and  the  intestate  free  from  contributory  neg- 
ligence, then  the  plaintiff  had  a  valuable  right  of  action, 
the  acquirement  of  which  through  the  fraud  may  have 
injured  her.  Until  the  jury  found  the  real  facts  and  that 
they  created  a  valid  claim  against  the  defendant,  they  had 
not  a  basis  for  estimating  the  damages  the  plaintiff  had 
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sustained.  The  action  is  not  to  enforce  or  vacate  the  com- 
promise but  to  recovei  the  actual  pecuniary  loss  sustained 
by  the  plaintiff.  An  alleged  value  of  the  claim  based 
upon  the  accident  and  the  death  or  facts  sufficient  to 
warrant  the  reasonable  belief  of  the  plaintiff  that  she  had 
a  just  claim,  is  of  a  nature  too  speculative  and  wagering 
to  be  recognized  by  the  law  in  this  action  for  fraud.  The 
jury  in  considering  the  question  of  damages  should  first 
ascertain  whether  or  not  the  plaintiff  was  originally  enti- 
tled to  a  recovery  of  some  amount.  Otherwise  they  could 
not  determine  whether,  by  executing  the  release,  she 
parted  with  value  and  if  they  could  not  determine  that, 
they  could  not  decide  whether  or  not  she  was  damaged. 
Through  what  method  or  by  what  means  would  they  be 
able  to  know  that  the  sum  of  five  hundred  doUai-s  was 
not  equal  to  the  fair  value  of  the  right  of  action  until 
they  knew  that  the  right  of  action  had  validity  and  would 
entitle  her  to  some  amount?  She  was  entitled  to  the  fair 
value  of  this  disputed  claim  but  that  value  must  be  ascer- 
tained through  a  rule  possessing  reasonable  certainty  and 
working  a  reasonably  just  result.  If  the  jury  determine 
that  she  was  not  originally  entitled  to  recover,  then  their 
verdict  would  be  for  the  defendant.  If  they  determine 
that  she  was  entitled  to  recover,  then  they  would  proceed 
to  measure  the  damages  and  the  rule  by  which  they 
should  be  guided  therein  has  been  clearly  expressed  by  us 
in  Gould  v.  Cayuga  County  National  Bank  (99  N.  Y. 
333).  Assuming  that  the  parties  meant  to  avoid  litiga- 
tion and  compromise  theii  dispute,  and  that  the  true  facts 
and  defendant's  contradiction  of  them  were  disclosed, 
how  much  could  the  plaintiff  have  reasonably  demanded 
and  the  defendant  reasonably  have  allowed  as  a  final 
compromise  above  and  beyond  the  $500,  in  fact  allowed 
and  received?  That  the  jury  must  answer.  They  would 
take  into  view  the  probabilities  of  the  successful  enforce- 
ment of  the  cause  of  action,  the  probable  extent  and 
expense  of  the  expected  litigation  over  this  disputed  claim, 
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the  law'3  delays,  the  probability  of  the  continuing  sol- 
vency of  the  defendant  and  such  other  facts  pertinent  to 
the  question  of  damages  as  the  evidence  presented. 
What  under  all  the  conditions  and  circumstances  was 
this  claim  of  the  plaintiff,  valid  under  the  true,  yet 
opposed  and  contradicted,  state  of  facts,  worth  for  pur- 
pose of  sale,  transfer  or  cancellation,  if  anything  at  all, 
above  the  five  hundred  dollars? 

In  Gould  V.  Cayuga  County  National  Bank  (supra) 
the  action  was  brought  to  recover  damages  sustained  by 
the  plaintiff  by  means  of  false  representations  on  the  part 
of  the  defendants.  Plaintiff's  cause  of  action  was  that 
he  had  loaned  government  bonds  while  on  deposit  with 
defendant  bank  for  safekeeping  to  the  defendant  bank 
upon  the  agreement  of  the  defendants  that  the  bank 
would  replace  the  bonds  within  a  certain  period,  and  he 
was  advised  after  the  expiration  of  that  period  that  there 
were  no  bonds  on  deposit  belonging  to  him;  that  he  there- 
upon made  a  claim  that  the  defendants  retiun  the  bonds 
or  pay  him  their  value,  which  they  rejected  upon  the 
ground  that  the  cashier  of  the  defendant  bank  had  stolen 
the  bonds  from  the  bank;  that  negotiations  were  entered 
into  between  the  plaintiff  and  the  defendants  in  regard  to 
a  settlement  of  the  claim,  it  being  insisted  on  the  part  of 
the  plaintiff  and  denied  on  the  part  of  said  defendants 
that  the  defendants  were  legally  bound  to  replace  said 
bonds  or  pay  him  the  value  thereof;  that  throughout 
these  negotiations  it  was  represented  upon  the  part  of  the 
defendants  that  the  bonds  were  within  the  agreed  period 
after  the  loan  replaced  with  the  defendant  bank  for  the 
plaintiff  and  thereafter  had  been  wrongfully  taken  from 
it  by  the  cashier  and  converted  to  his  own  use;  that 
plaintiff  was  ignorant  of  and  unable  to  ascertain  the  fact 
and  was  induced  to  believe  the  representations  of  defend- 
ant and  to  settle  his  claim  and  execute  a  release  thereof 
in  consideration  of  twenty-five  thousand  dollars;  that  he 
subsequently  learned  that  the  bonds  were  never  replaced 
12 
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and  that  the  representations  wei-e  false  and  fraudulently 
made.  The  defendants  denied  that  the  bonds  had  not  been 
i*eplac»ed  as  agreed  and  the  fraudulent  representations  and 
alleged  that  the  claim  of  the  plaintiff  had  been  validly 
compromised  and  released.  The  issues  thus  framed  were 
litigated  and  the  trial  justice  nonsuited  the  plaintiff,  the 
plaintiff  asking  to  go  to  the  jury  upon  each  of  the  ques- 
tions, (1)  wei^e  the  bonds  replaced,  (2)  were  the  fraudulent 
representations  made.  The  General  Term  set  aside  the 
nonsuit  and  ordered  a  new  trial  upon  the  ground  that  the 
jury  would  have  been  justified  in  finding:  1st.  That' 
the  bonds  were  never  replaced  in  the  vault  or  delivered  to 
Mr.  Gould.  2d.  That  the  fraudulent  representations  were 
made  and  to  induce  the  plaintiff  to  compromise  his  claim, 
and  plaintiff  relying  thereon  was  induced  to  compromise 
and  release  his  claim.  From  the  order  of  the  General 
Term  the  defendants  appealed  to  this  court  and  the  order 
of  the  General  Term  was  affirmed.  Judge  Finch,  writ- 
ing for  this  court,  said:  ^*If  we  can  see  that  the  sum 
received  as  the  then  fair  value  of  the  disputed  claim  was 
not  such  value,  and  would  not  have  been  so  received 
had  the  truth  been  told  as  it  was  known  or  believed,  but 
instead  a  larger  sum  would  have  been  required  as  the 
condition  of  a  compromise,  why  is  not  the  fraud  in 
inducing  the  inadequate  sum  to  be  accepted  a  fraud  in  the 
subject  matter  of  the  compromise  agreement? "  (p.  338.) 
And  again  he  said:  ^'  If  no  falsehood  as  to  the  facts  had 
been  told  him  (the  plaintiff),  while  defense  and  resistance 
were  still  threatened  and  contemplated,  and  his  claim 
still  disputed  and  denied,  and  a  litigation  needed  to 
enforce  his  rights,  how  much  more  than  the  sum  allowed 
ought  he  to  have  received  and  the  defendants  to  have 
paid  by  way  of  compromise? "  (p.  340.)  And  still  again: 
^'  The  result  will  be  that  the  plaintiff,  affirming  the  com- 
promise agreement  and  unable  to  recover  the  contract  bal- 
ance, is  entitled  in  accordance  with  the  general  rule  to 
have  such  compromise  agreement  made  as  good  for  him  as 
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it  reasonably  and  fairly  would  have  been  if  only  the  truth 
had  been  told  instead  of  a  falsehcKxl  asserted.  When  that 
is  done  the  loss  due  to  the  fraud,  and  that  only,  is  recovered; 
the  true  value  of  the  disputed  claimand  not  the  false  value." 
(p.  341.)  We  have  written  thus  at  length  concerning  the 
Gould  case  for  the  purpose  of  showing  as  clearly  as  possible 
the  error  of  respondent's  coiuisel  in  asserting  that  it  conclu- 
sively decides  that  the  plaintiff  was  not  required  to  show 
that  she  had  at  the  time  of  the  compromise  a  valid  and 
existing  claim  against  the  defendant.  Jn  that  case  the 
validity  of  the  plaintiff's  claim  rested  upon  the  fact  that 
the  bonds  were  replaced  on  deposit  with  the  defendant 
bank.  Whether  they  were  was  an  issue  made  by  the 
pleadings  and  litigated  at  the  trial.  The  General  Term 
expressly  found  that  the  evidence  justified  the  jury  in 
finding  that  they  were  and  that  such  fact  and  the  fraudu- 
lent representations  and  plaintiff's  belief  therein  and  reli- 
ance thereon  constituted  fraud.  This  court  assumed 
throughout  that  part  of  the  opinion  relevant  to  the  ques- 
tions now  before  us  that  the  issues  of  fact  were  established 
in  the  plaintiff's  favor;  that  the  bonds  were  replaced,  and 
the  plaintiff  had  a  vaUd  and  subsisting  claim  against  the 
defendant  which  he  compromised  luider  fraudulent  repre- 
sentations relied  upon  by  him. 

There  was  error  in  the  refusal  of  the  trial  judge  to 
charge  that  the  plaintiff  in  order  to  maintain  the  action 
must  show,  in  the  first  instance,  that  she  had  a  valid  and 
existing  claim  against  the  defendant  originally,  and  in 
charging  that  ^'she  must  show  that  there  was  a  claim 
which  was  disputed  and  contested ;  that  she  was  alleging 
a  claim  based  upon  facts  suflScient  that  she  could  reason- 
ably apprehend  that  she  had  a  just  claim." 

Inasmuch  as  the  decision  of  the  Appellate  Division  was 
unanimous,  we  do  not  consider  the  contention  of  the 
appellant  that  the  evidence  did  not  establish  ordinary  care 
and  caution  on  the  part  of  the  plaintiff  and  fraud  on  the 
part  of  the  defendant. 
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The  jiulginent  should  be  reversed  and  a  new  trial 
onlered,  with  (•x)sts  to  abide  the  event. 

Vann,  J.  (dissenting).  I  dissent  upon  the  ground  that 
the  plaintiff  was  not  bound  to  show  that  she  had  an  abso- 
lute and  certain  right  of  recovery  in  an  action  for  negli- 
gence had  one  been  brought,  for  it  was  sufficient  if  she 
proved  that  she  had  a  reasonable  chance  to  recover.  A 
compromise  does  not  necessarily  involve  the  surrender  of 
a  certainty,  but  has  valid  support  if  it  involves  the  surren- 
der of  a  reasonable  probability.  A  reasonable  chance  to 
recover  a  sum  of  money  has  a  pecuniary  value  depending 
upon  the  strength  of  the  probability  and  the  plaintiff  lost 
that  chance  on  accoimt  of  the  fraud  practiced  upon  her 
by  the  defendant  through  its  dishonest  agent.  She 
parted  with  value  when  she  gave  up  her  chance  of  con- 
vincing a  jury  that  the  defendant  was  negligent,  and 
that  her  intestate  was  free  from  contributory  negligence. 
The  action  for  negligence,  if  brought,  might  have 
involved  a  close  question  of  fact,  and  she  was  not  obliged 
to  convince  the  jury  in  this  action  that  the  jury  in  that 
would  necessarily  have  found  in  her  favor.  ■  She  might 
or  might  not  have  succeeded  in  that  action,  but  she  lost 
her  chance  to  make  the  attempt  when  she  executed  the 
release  in  question  relying  upon  the  false  representations 
made  in  behalf  of  the  defendant.  /The  jury  could  find, 
and,  as  we  must  presimae,  they  did  find  that  her  chance 
of  recovery  was  worth  as  much  more  than  the  siun 
received  on  the  compromise  as  to  warrant  the  verdict 
rendered  in  her  favor  for  the  balance. 

These  views,  instead  of  conflicting  with  those  of  the 
court  in  a  case  relied  upon  by  the  majority  of  my  associates 
{Gould  V.  Cayuga  County  National  Bank,  99  N.  Y.  333), 
are  in  strict  accord  therewith,  as  it  appears  to  me.  The 
nonsuit  granted  at  the  trial  in  that  case  was  set  aside  by  the 
court  at  General  Term  and  we  affirmed  their  judgment. 
As  Judge  Finch  held  in  that  case,  so  I  say  in  this  that  the 
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question  is  what  ''was  the  then  fair  value  of  the  dis- 
puted claim  which  was  released?  ^'  The  plaintiff  herein 
has  recovered  on  that  basis  only,  and,  hence,  I  vote  to 
affirm. 

CuLLEN,  Ch.  J.,  Gray  and  Werner,  JJ.,  concur  with 
Collin,  J. ;  Hiscock,  J.,  concurs  with  Vann,  J. ;  Haight, 
J.,  absent. 

Judgment  reversed,  etc. 


Elizabeth  McKane,  an  Infant,  by  Marla.  McKane,  Her 
Guardian  ad  Litem,  Respondent,  v.  Leslie  Howard, 
Appellant. 

Evidence  —  action  for  breach  of  promise  of  marriage  —  uncHaa- 
tity  of  plaintiff  as  a  defense  —  testimony  as  to  plaintiff's  good 
reputation  not  admissible  to  refUte  specific  charges  and  evidence 
of  plaintiff's  unchastity. 

1.  In  an  action  for  a  breach  of  promine  of  marriage^  the  proposi- 
tion that  illicit  intercourse  of  the  plaintiff,  prior  to  the  promise,  and 
then  unknown  to  the  defendant,  or  subsequent  to  the  promise, 
with  another  than  the  defendant,  is  a  defense  to  the  action,  is  fun- 
damental and  established  beyond  the  reach  of  discussion. 

2.  The  introduction  by  the  defendant,  in  an  action  for  a  breach 
of  promise  of  marriage,  of  testimony  supporting  the  pleaded  defense 
that  the  plaintiff  had  committed  fornication  with  a  person  or  per- 
sons other  than  the  defendant,  does  not  invest  the  plaintiff  with 
the  right  to  introduce  testimony  that  her  reputation  for  chastity 
was  good.  Such  testimony  did  not  prove  or  tend  to  prove  that  she 
was  not  guilty  of  each  act  testified  to  by  the  defendant's  witnesses 
and  was  inadmissible  for  that  purpose. 

McKane  v.  Howard,  138  App.  Div.  080,  reversed. 

(Argued  February  17,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  19,  1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  veixiict. 

The  action  is  to  recover  the  damages  sustained  by  plain- 
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tiflE  tlirough  the  alleged  bi-each  by  defendant  of  a  (-ontract 
Ix^tween  the  parties  to  intermarry. 

The  complaint  alleged  the  contract,  its  breach  by 
defendant  and  that  plaintiff  subsequent  to  the  making  of 
it  and  confiding  in  it  entered  into  illicit  relations  with 
defendant,  by  reason  of  which  she  gave  birth  to  a  child. 
The  answer  denied  those  allegations  and  averred  as  a 
defense  that  the  plaintiff  prior  to  the  alleged  contract  had 
sexual  intercourse^  with  divei's  men  other  than  defendant 
of  which  the  defendant  was  ignorant  at  the  time  of  the 
alleged  promise  to  many  the  plaintiff.  At  the  trial  the 
plaintiff  offennl,  as  a  pai-t  of  her  cjuse,  testimony  that  her 
reputation  for  chastity  in  the  community  in  which  she 
lived  was  good,  to  which  the  de^fendant  objected  as  imma- 
terial and  inadmissible.  The  court  I'efused  the  testimony 
and  siiid:  ^'  Presumptivc^ly  it  is  good  until  the  (X)ntrary  is 
shown  and  when  they  atta(*.k  it,  it  seems  t(^  me  that  that 
is  the  time  to  establish  her  character.'"  The  defendant 
introduc!<^d  t€*stimony  tending  to  suppoi-t  his  denials  and 
also  his  defense.  The  plaintiff,  in  rebuttal,  offered  tes- 
timony that  the  reputation  of  plaintiff  for  chastity  was 
good  and  it  was  admitted  under  the  objection  of  the 
defendant  that  it  was  immaterial,  irrelevant  and  inad- 
missible under  the  pleadings,  the  court  stating  as  the 
ground  for  the  ruling  that  the  plaintiff's  character  was 
in  issue  and  the  testimony  of  defendant's  witnesses  tend- 
ing to  show  as  a  defense  several  instances  of  unchastity 
on  the  part  of  the  plaintiff  was  the  introduction  of  pi*oof 
of  her  bad  character,  and  consequently  she  could  respond 
with  proof  of  her  virtuous  character.  The  court  charged 
the  jury  that  if  the  plaintiff  prior  to  the  alleged  contract 
was  an  unchaste  woman,  that  was  an  absolute  defense  to 
this  ac*tion. 

G,  H.  Main  for  ai)i)ellant.  The  court  erred  in  receiv- 
ing evidence  of  plaintiff's  g(X)d  I'einitation  for  truth  and 
chastity.     {Hoitghfaling  v.   Kllderhouse^   1  N.   Y.  530; 
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Pratt  V.  Andrews,  4  N.  Y.  41)3;  Bracy  v.  Kibhe,  31  Barb. 
273;  Young  v.  Johnson,  123  N.  Y.  226;  Shaeffer  v. 
Oppenheimer,  9  N.  Y.  S.  R.  088;  People  v.  Hulse,  3  Hill, 
309;  Peo/^te  v.  (?a^,  7  N.  Y.  378.)  The  trial  court  erred 
in  admitting  evidence  to  the  effect  that  defendant 
deprived  her  of  her  bastard  child.  {Carlson  v.  Winter- 
smy  147  N.  Y.  652;  People  v.  Fielding,  158  N.  Y.  542.) 

R.  M.  Moore  for  respondent.  The  evidence  of  plain- 
tiff's good  reputation  was  competent.  {People  v.  Rector, 
19  Wend.  569;  People  v.  Halse,  3  Hill,  309;  Pratt  v. 
Andrews,  4  N.  Y.  495;  Lohman  v.  People,  1  N.  Y. 
379;  Inman  v.  Foster,  8  Wend.  602;  Bowerman  v. 
Boiverman,  iyi)  Hun,  46;  People  v.  FaM  Gaasbeck,  189 
N.  Y.  408.) 

Collin,  J.  The  trial  justice  declined  to  admit,  as  a 
part  of  the  plaintiff's  case,  testimony  that  her  reputation 
for  chastity  was  good,  and  that  ruling  became  the  law 
for  that  trial.  The  prominent  question  presented  for  our 
determination  by  the  record  is:  Does  the  introduction  by 
the  defendant,  in  an  action  for  a  breach  of  a  promise  of 
marriage,  of  testimony  supporting  the  pleaded  defense 
that  the  plaintiff  had  committed  fornication  with  a  person 
or  persons  other  than  the  defendant,  invest  the  plaintiff 
with  the  right  to  introduce  testimony  that  the  reputation 
of  the  plaintiff  for  chastity  was  good?  Neither  the  briefs 
of  counsel  nor  our  investigation  enable  us  to  cite  a 
decision  of  any  court  of  this  state  (other  than  those  ren- 
dered by  the  courts  below  in  this  action)  treating  the 
question,  and  the  conflict  of  the  authorities  of  other 
jurisdictions  indicates  that  it  is  perplexing  as  well  as 
interesting. 

The  proposition  that  illicit  intercourse  of  the  plaintiff, 
prior  to  the  promise  and  then  unknown  to  the  defendant, 
or  subsequent  to  the  promise,  with  another  than  the 
defendant  is  a  defense  to  the  action  is  f imdamental  and 
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established  beyond  the  reach  of  discussion.  The  law, 
through  implication,  reads  into  the  promise  of  either 
party  to  the  engagement  ihe  representation  of  chastity 
and  physical  qualification  for  the  relation,  which,  if  false 
or  a  misrepresentation,  constitutes  a  fraud  vitiating 
the  whole  contract.  {Boynton  v.  Kellogg,  3  Mass.  188; 
Palmer  v.  Andrews,  7  Wend.  142;  Kniffen  v.  McConnell, 
30  N.  Y.  285;  Goddard  v.  Westcott,  82  Mich.  180;  Budd 
V.  Crea,  6  N.  J.  L.  370.)  It  is  in  this  respect  impartial 
between  the  sexes.  In  Baddely  v.  Mortlock  (1  Holt,  151), 
an  action  for  breach  of  promise  of  marriage,  the  woman 

fwas  the  defendant  and  it  was  held :  '  ^  If  a  woman  improvi- 
dently  promise  to  marry  a  man,  who  turns  out  upon 
inquiry  to  be  of  bad  character,  she  is  not  boxmd  ito  perform 
her  promise.  But  she  must  show  that  the  plaintiff  is  a 
man  of  bad  character.  The  accusation  is  not  enough." 
The  defendant  in  the  action  at  bar  was  clearly  within 
I  his  legal  rights  when  he  pleaded  as  a  defense  the  particu- 
/  lar  acts  of  fornication  on  the  part  of  the  plaintiff  with 
'  others  prior  to  his  alleged  promise.  His  promise  of  mar- 
riage, if  made,  was  simply  entering  into  a  contract  with 
the  plaintiff,  and  he  was  not  bound  to  fulfill  it  in  case  it 
was  nullified  by  the  condition  or  acts  of  the  plaintiff.  His 
defense  that  plaintiff  was  unchaste  when  she  received  his 
promise,  given  in  ignorance  of  that  fact,  was  legitimate 
even  as  would  have  been  the  defense,  if  alleged,  that  she 
obtained  the  promise  through  express  fraud  or  was  insane 
or  diseased,  or  malformed  or  impotent.  It  attacked  her 
cause  of  action  at  its  core,  and  if  found  proven  by  the 
jury  defeated  it  precisely  as  would  have  the  establishing 
of  either  of  those  defenses.  It  tendered  an  issue  of  fact 
to  be  met  by  plaintiff  in  the  ordinary  way  of  producing 
evidence  refuting  or  avoiding  it.  The  testimony  of  her 
witnesses  that  her  reputation  was  good  was  not  such 
evidence.  It  did  not  meet  or  respond  to  the  issue.  It  did 
not  prove  or  tend  to  prove  that  she  was  not  guilty  of  eac»h 
illicit  act  testified  to  by  the  defendant's  witnesses.    In 
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rebutting  or  repelling  the  defense  it  had  no  place  and  for 
such  purpose  was  immaterial,  irrelevant  and  inadmissible. 
While  it  may  reasonably  be  argued  that  testimony  as  to 
the  reputation  of  plaintiff  might  be  a  ground  for  an  infer- 
ence as  to  whether  or  not  she  did  the  acts  charged,  the 
law  has  been  from  the  earliest  period  that  such  testimony 
was  inadmissible  for  that  purpose.  {Fowler  v.  j^tna  Fire 
Ins.  Co,,  6  Cow.  673;  Oough  v.  St.  John,  16  Wend.  646; 
Humphrey  v.  Humphrey,  7  Conn.  116;  Am.  F.  Ins.  Co.  v. 
Hazen,  110  Penn.  St.  530.)  In  1  Greenleaf  on  Evidence 
(16th  ed.),  at  page  40,  it  is  said:  "Because  of  the  usual 
slight  probative  value  of  a  party's  character,  and  of  its  con- 
fusion of  issues  to  little  purpose,  and  for  other  reasons 
variously  stated  by  different  judges  and  not  easy  to  disen- 
tangle or  define,  it  has  come  to  be  generally  accepted  that 
the  character  of  a  party  in  a  civil  cause  cannot  be  looked 
to  as  evidence  that  he  did  or  did  not  do  an  act  charged." 
In  criminal  cases  evidenco  may  be  given  by  the  accused 
to  show  such  traits  of  character  as  tend  to  afford  a  pre- 
sumption that  he  would  not  have  committed  the  crime 
charged.  {Cancemi  v.  People,  16  N.  Y.  501;  People  v. 
Sweeney,  133  N.  Y.  609;  Stover  v.  People,  56  N.  Y.  315.) 

The  testimony  was  received,  however,  by  the  trial  court 
upon  the  ground  that  the  character  of  the  plaintiff  was 
in  issue,  and  the  defendant,  in  the  testimony  that  she  had 
been  guilty  of  several  instances  of  unchastity,  introduced 
proof  of  her  bad  character,  and  consequently  she  could 
respond  with  proof  of  her  virtuous  character;  that  she 
was  seeking  to  recover  as  a  part  of  the  damages  to  be 
awarded  her  those  suffered  through  the  loss  of  character 
resulting  from  the  breach  of  promise,  seduction  and 
consequent  pregnancy. 

While  the  action  is  for  a  breach  of  contract,  the  plain- 
tiff is  entitled  to  damages  upon  principles  more  commonly 
applicable  in  actions  of  tort.  The  jury  in  awanling  them 
must  look  beyond  the  contract,  which  does  not  fix  or 
measure  them.    The  law  authorizes  indemnity  to  the 
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plaintiff  for  all  the  injuries  the  bad  faith  of  the  defendant 
has  worked  and  deems  a  just  part  thereof  the  injury  to 
her  reputation  or  character  and  to  her  feelings.  As  to 
the  measure  of  damages,  the  action  has  alwajrs  been 
classed  with  actions  of  tort,  as  libel,  slander,  seduction, 
al  conversation,  etc.  {Thorn  v.  Knapp,  42  N.  T. 
4:74;  Johnston  Y.  Caiilkins,  iJohns.  Cas.  116.)  I^egen- 
eral  character  of  a  plaintiff  must  be  taken  into  considera- 
tion in  estimating  her  damages: — TEejury  might  justly 
and  with  good  sense  find  that  the  mental  suffering  or 
loss  of  character  of  a  licentious  or  bad  woman  was  less 
than  that  of  a  virtuous  and  good  woman.  Thg^^neral 
character  of  the  plaintiff  was,  therefore,  a  subject  of 
proof  on  the  ptirt  of  the  parties  and  of  consideration  on 
the  part  of  the  jury,  and  if  the  defendant  did  in  and 
through  the  testimony  advei*ted  to  give  evidence  in  proof 
that  the  general  character  of  the  plaintiff  for  chastity 
was  bad,  the  court  ruled  correctly  in  admitting  the  testi- 
mony of  the  witnesses  of  the  plaintiff  that  it  was  good. 
But  the  evidence  introduced  by  defendant  was  not  of  that 
nature  or  effect.  He  did  present  testimony  tending  to 
show  specific  instances  of  fornication  on  the  part  of  the 
plaintiff,  which  instances  he  had  pleaded  as  facts  consti- 
tuting a  fraud  in  the  inception  of  and  vitiating  and  nul- 
lifying the  contract  and  destroying  the  cause  of  action. 
By  that  testimony  he  was  seeking  to  prove  and  it  was 
directed  to  proving  that  defense,  and  not  that  the  general 
character  of  the  plaintiff  for  chastity  was  bad  and  not 
that  the  damages  recoverable  by  her  should  be  dimin- 
ished because  thereof.  If  the  jury  believed  it,  their  ver- 
dict would  be  in  favor  of  the  defendant;  if  they  did  not 
believe  it,  it  could  not  either  mitigate  or  enhance  the  dam- 
ages. The  defense  which  the  defendant  was  attempting 
to  establish  was  as  f  hh)  and  legitimate  to  his  hand  as  any 
other  and  its  use  subjec^ted  him  to  no  burden  or  risk  dis- 
sociated with  any  other.  The  fact  that  his  proof  did 
reach  to  the  fact  of  character  did  nSFexpose  him  to  the 
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buixleii  of  meeting  the  direct  and  aififmative  testimony 
of  plaintiff's  witness  that  the  plaintiff's  reputation  for 
chastity  was  good  and  the  hazard  of  his  inabiUty  to 
answ^er  such  testimony.  {Johnson  v.  People,  65  N.  Y. 
512;  Matthews  v.  Huntley,  9  N.  H.  146.)  To  hold  that  it 
did  would  not  make  for  justice.  Our  conclusion  is  that 
the  ruling  of  the  court  admitting  the  evidence  in  proof 
that  the  character  of  plaintiff  for  chastity  was  good  was 
error.  It  may  be  that  this  conclusion  is  not  in  harmony 
with  certain  decisions  of  other  courts  {Sprague  v. 
Craig,  51  111.  288;  Haymond  v.  Saucer,  84  Ind.  3),  and 
that  it  is  in  acconl  with  certain  other  decisions.  {Leckey 
V.  Bloser,  24  Penn.  St.  401;  Colhurn  v.  Marble,  196  Mass. 
376.)  It  is  based,  however,  upon  the  reasoning  of  this 
opinion. 

There  was  error,  also,  in  the  ruling  of  the  court  admit- 
ting, under  the  objection  of  the  defendant,  the  proof  on 
the  part  of  the  plaintiff  that  the  plaintiff  left,  under  com- 
pulsion in  which  the  defendant  participated,  the  babe  in 
the  hospital  at  Montreal,  at  which  she  underwent  her 
confinement.  It  permitted  the  plaintiff  to  thrust  into 
the  trial  an  issue  foreign  and  impertinent  to  those  framed 
by  the  pleadings  and  without  the  scope  of  the  cause  of 
action. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.  • 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Werner  and  Hiscock, 
JJ.,  concur;  Haight,  J.,  absent. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Central 
Trust  Company,  as  Suliwtituted  Trustee  under  the  Will 
of  Jason  Eogers,  Deceased,  Eespondent,  v.  William 
A.  Prendergast,  as  Comptroller  of  the  City  of  New 
York,  Appellant. 

Oonstitutional  law  —  changre  in  grade  of  streeta  and  hig^hways 
—  interest  on  awards  for  damag^eB  caused  thereby  —  constitution- 
ality, construction  and  effect  of  statute  (L.  1910,  ch.  701)  provid- 
ing^ for  interest  on  such  awards  —  statute  extends  to  awards  for 
all  damages  sustained,  whether  in  the  future  or  in  the  past. 

1.  Chaptei  701  of  the  Laws  of  1910,  adding  section  59a  to  the  High- 
way Law  (Cons.  Laws,  ch.  25),  providing  for  interest  on  awards  for 
damages  sustained  by  reason  of  change  of  grade  of  a  street  or  high- 
way, is  not  a  local  but  a  general  law  and  does  not  violate  section  16 
of  article  8  of  the  State  Constitution;  as  the  act  is  general  the  form 
of  the  title  is  unimportant,  since  a  general  act  requires  an  enacting 
clause  only,  nor  is  it  a  city  law  in  any  sense,  but  a  general  law 
operating  throughout  the  state. 

2.  The  intention  in  this  instance  depends  on  the  language  of  the 
act  read  in  the  light  of  the  previous  decisions  of  the  courts  and  the 
history  of  legislation  upon  the  subject.  It  embraces  in  terms  all 
awards  thereafter  made  and,  as  it  is  not  limited  to  damages  pre- 
viously sustained,  it  extends  to  all  damages  whenever  sustained 
whether  in  the  future  or  the  past. 

3.  The  fftct  that  the  legislature  had  theretofore  provided  for  the 
payment  of  damages  to  the  owners  of  prt)perty  already  caused  in 
theory  though  not  yet  inflicted  in  fact  by  reason  of  change  of  grade 
of  a  street,  and  did  not  then  provide  for  the  payment  of  interest, 
does  not  invalidate  subsequent  legislation  which  provides  for 
interest  on  the  award. 

4.  The  legislature  has  all  the  power  of  legislation  there  is,  except 
as  limited  by  the  Constitution,  either  expressly  or  by  necessary 
implication,  and  it  is  well  settled  that  a  statute  authorizing  the 
payment  by  municipal  corporations  of  claims  founded  in  justice 
and  supported  by  a  moral  obligation  does  not  conflict  with  section 
10  of  article  8  of  the  State  Constitution. 

Feojile  ex  rel.  Central  Trn.ft  Co,  v.  P render giust^  143  App.  i)iv. 
J)35,  affirmed. 

(Argued  April  26,  1911;  decided  May  16,  1911.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Siipi-erae  Court  in  the  fii-st  judicial  department,  entered 
Marcrh  31,  1911,  which  affirmed  an  order  of  Special  Terra 
granting  a  motion  for  a  peremptory  writ  of  mandamus 
to  compel  the  defendant  to  pay  to  the  relator  a  certain 
award  made  in  change  of  grade  proceedings,  with  interest. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Archibald  R.  Watson^  Corporation  Counsel  {Clarence 
L.  Barber  and  Theodore  Connoly  of  coimsel),  for  appel- 
lant. Chapter  537  of  the  Laws  of  1893  is  a  local  law, 
and  any  act  amendatory  of  a  local  law  is  itself  a  local 
law.  {People  ex  rel.  Purdy  v.  Fitch^  147  N.  Y.  355; 
People  V.  Hills,  35  N.  Y.  449;  People  v.  O'Brien^ 
38  N.  Y.  193;  Corscadden  y.  Haswell,  177  N.  Y.  499; 
Cahill  V.  Hogauj  180  N.  Y.  304;  Matter  of  City  of 
Rochester  v.  Bloss,  77  App.  Div.  32;  Rogers  v.  Union 
R.  Co.y  10  Misc.  Eep.  57;  People  v.  Supervisors,  16  N.  Y. 
10.)  Interest  on  damages  was  not  allowed  by  the  act  of 
1893,  and  none  can  now  be  allowed  except  by  amending 
that  act.  {People  ex  rel.  Central  Trust  Co.  v.  StillingSj 
136  App.  Div.  438;  198  N.  Y.  504.)  So  far  as  it  appUes 
to  the  act  of  1893  the  amendment  of  1910  does  not  express 
the  subject  in  its  title.  (N.  Y.  Const,  art.  3,  §  16;  E.  P. 
&  C.  Co.  V.  City  of  Buffalo,  195  N.  Y.  286;  Johnston  y. 
Spicer,  107  N.  Y.  185.)  The  amendment  of  1910,  so  far 
as  it  applies  to  New  York,  is  a  special  act  and  it  was  not 
transmitted  to  the  mayor.  {Sauer  v.  City  of  New  York, 
180  N.  Y.  27;  206  U.  S.  536.) 

Barclay  E.  V.  McCarty,  Jared  O.  Baldwin,  Jr.,  and 
John  M.  Harrington  for  respondent.  Chapter  701  of  the 
Laws  of  1910  is  a  general  public  law  and  not  a  "  private 
or  local  bill."  {Matter  of  Church,  92  N.  Y.  1;  People  ex 
rel.  N.  Y.  E.  L.  Co.  v.  Squire,  107  N.  Y.  593;  Ferguson 
V.  Ross,  126  N.  Y.  459  ;  Kitttnger  v.  Traction  Co.,  160 
N.  Y.  377;  St.  John  v.  Andrews  Institute,  191  N.  Y. 
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254.)  A  general  act  needs  merely  an  enacting  clause; 
and  there  is  no  constitutional  provision  requiring  that  a 
statute  of  that  character  shall  be  confined  to  one  subject 
or  that  the  subject  of  the  legislation  shall  be  expressed  in 
the  title.  {Ferguson  v.  Ross,  126  N.  Y.  459,  403;  Const, 
of  N.  Y.  art.  3,  §  14.)  Chapter  701  of  the  Laws  of  1910 
cannot  be  transformed  from  a  general  act  into  a  local 
law  by  the  fact  that  the  awards  of  the  change  of  grade 
damage  commission  are  covered  by  the  legislation.  {St. 
John  V.  Andrews  Inst.,  191  N.  Y.  254.)  The  contention 
that  because  chapter  701  of  the  Laws  of  1910  was 
enacted  as  an  amendment  to  the  Highway  Law,  the 
new  statute  cannot  apply  to  the  city  of  New  York  at 
all  is  untenable.  {Matter  of  Vi'L  of  Middletoun,  82 
N.  Y.  196  ;  Ferguson  v.  Ross,  126  N.  Y.  459;  Guhner  v. 
McCleUan,  130  App.  Div.  716.)  The  contention  that 
chapter  701  of  the  Laws  of  1910  is  a  special  city  law  sub- 
ject to  the  provisions  of  section  2  of  article  12  of  the 
State  Constitution  and  consequently  invalid  because  not 
accepted  by  the  city  of  New  York  cannot  be  sustained. 
{Matter  of  Dohson,  146  N.  Y.  357;  People  ex  rel.  Einsfeld 
V.  Murray,  149  N.  Y.  367.)  The  statute  under  considera- 
tion cannot  be  successfully  assailed  on  any  constitutional 
groimd.  {People  ex  rel,  Purdy  v.  Fitch,  147  N.  Y.  355; 
Matter  of  Borup,  182  N.  Y.  222.) 

Vann,  J.  This  litigation  has  a  long  and  varied  his- 
tory. It  began  in  1893  shortly  after  the  passage  of  chap- 
ter 537  of  the  laws  of  that  year,  which  authorized  the 
appointment  of  commissioners  to  estimate  the  loss  and 
damage  sustained  by  abutting  owners  owing  to  a  change 
of  grade  made  in  certain  streets  of  the  city  of  New  York 
pursuant  to  chapter  721  of  the  Laws  of  1887.  The  own- 
ers affected  were  authorized  to  prove  the  damages  sus- 
tained by  them,  if  any,  and  to  recover  the  amount  thereof 
from  the  city.  The  commissioners  were  required  to  make  a 
just  and  equitable  award,  and  the  comptroller  was  directed 
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to  pay  the  same  through  the  issue  of  bonds  for  the  purpose. 
While  the  change  of  grade  had  been  directed  several  years 
before,  it  was  not  physically  made  in  front  of  the  premises 
in  question  until  about  September,  1893.  One  Jason 
Eogers  had  owned  said  premises  from  1857  until  his  death 
in  1868  and  since  then  by  virtue  of  his  will  the  title  thereto 
has  been  in  trustees  and  is  now  in  the  relator  as  substi- 
tuted trustee.  In  November,  1893,  the  trustees  then  in 
charge  of  Mr.  Rogers'  estate  filed  their  claim,  which, 
together  with  all  others  of  like  character,  was  strenuously 
contested  by  the  city.  In  December,  1901,  the  commis- 
sioners made  an  order  dismissing  the  Rogers  claim  on  the 
ground  that  they  had  no  jurisdiction  to  pass  upon  it  and 
it  was  not  until  April,  1905,  after  protracted  efforts,  that 
the  order  was  vacated  and  the  claim  sent  back  to  the 
commissioners  for  determination.  The  city,  however, 
appealed  from  the  order  of  the  Special  Term  so  sending 
the  claim  back,  but  in  July,  1905,  the  appeal  was  dis- 
missed by  the  Appellate  Division.  The  city  authorities 
at  an  early  stage  in  their  opposition  to  claims  filed  con- 
tended that  no  damages  could  be  awarded  imless  the 
property  had  been  injured  in  connection  with  the  depres- 
sion of  railroad  tracks  and  a  test  case,  brought  to  settle 
that  question,  was  not  finally  decided  until  1908  when 
the  Appellate  Division  overruled  the  contention  of  the 
city.  {People  ex  rel,  Astor  v.  Stilling s^  124  App.  Div. 
195.)  As  soon  as  the  time  to  appeal  from  the  decision  in 
that  caae  had  expired  and  it  was  known  that  no  appeal 
could  be  taken,  the  Rogers  claim  was  tried  and  in  Augfust, 
1909,  the  commissioners  awarded  the  sum  of  $20,400,  but 
although  duly  requested  to  allow  interest  from  the  date 
of  the  physical  change  of  grade  they  refused  to  do  so. 
Upon  review  through  a  writ  of  certiorari  issued  in  behalf 
of  the  relator,  it  was  held  that  while  the  legislature  could 
require  a  municipality  changing  the  grade  of  public 
streets  to  pay  consequential  damages  to  abutting  owners, 
no  interest  could  be  allowed  on  the  award  from  the  time 
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the  change  was  actually  made  until  the  date  of  payment 
unless  the  statute  specifically  so  provided.  {People  ex 
rel.  Central  Trust  Co.  v.  StillingSj  136  App.  Div.  438; 
198  N.  Y.  504.) 

After  the  question  of  interest  had  thus  been  settled,  a 
writ  of  certiorari  issued  in  behalf  of  the  city  to  review 
said  award  of  §20,400,  resulted  in  an  order  made  by  the 
Appellate  Division  setting  it  aside  and  granting  a  new 
trial  upon  the  ground  that  although  the  evidence  justi- 
fied the  amount,  the  commissioners  had  acted  without 
power  in  supplementing  the  evidence  before  them  by  a 
personal  view  of  the  premises  aflfected.  {People  ex  rel. 
City  ofNeiv  York  v.  Stillings,  138  App.  Div.  168.) 

From  the  outset,  as  appears  from  affidavits  read  on 
behalf  of  the  relator  and  not  denied  by  the  comptroller, 
it  was  the  settled  policy  of  the  city  authorities,  but  not 
including  the  present  administration,  to  prevent  the 
prompt  making  of  awards  and  to  delay  the  payment 
thereof  when  made.  It  was  shown  that  in  one  of  the 
many  proceedings  instituted  by  the  city  to  set  aside 
awards  made,  one  of  the  commissioners  stated  officially 
that  *'  for  a  period  of  about  two  years  since  I  have  been 
on  this  commission,  the  mimicipal  authorities  were  urging 
us  to  proceed  slowly  and  for  quite  some  part  of  the  time 
insisted  that  no  case  should  be  decided  or  certificate  of 
award  filed  in  the  comptroller's  office."  {People  ex  reL 
Orout  V.  Stillings,  76  App.  Div.  143.)  In  another  case 
in  which  the  commissioners  had  long  delayed  their  deter- 
mination, a  motion  was  made  to  punish  them  for  con- 
tempt, and  one  of  them,  in  an  affidavit  read  in  opposition, 
stated  "that  on  December  9th,  1907,  this  commission 
received  from  the  board  of  estimate  and  apportionment  a 
formal  direction,  directing  them  not  to  make  any  awards 
until  further  notice." 

The  decision  of  this  court  settling  the  question  of  inter- 
est under  the  statute  as  originally  passed,  was  filed  on 
the  22d  of  February,  1910,  and  shortly  thereafter  and 
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owing  thereto  a  bill  was  introduced  at  the  same  time  in 
both  senate  and  assembly  to  remedy  the  defect,  as  appears 
from  the  affidavit  of  Mr.  Ward,  who  iA,troduced  it  in  the 
assembly.  It  was  supported  at  hearings  before  commit- 
tees and  the  governor  by  many  distinguished  citizens  and 
it  was  opposed  by  the  city,  but  by  no  one  else.  It 
became  a  law  on  the  25th  of  June,  1910,  by  the  signature 
of  Governor  Hughes,  who  filed  a  memorandum  giving 
his  reasons  for  approving  the  same.  Among  other  things, 
he  said:  ^' At  common  law  the  owner  of  land  abutting 
upon  a  pubUc  street  is  not  entitled  to  consequential  dam- 
ages for  an  injury  he  may  suffer  by  reason  of  a  lawful 
change  in  the  grade  of  the  street  upon  which  his  property 
abuts,  but  it  is  obvious  that  the  change  of  grade  may 
subject  him  to  actual  loss  and  to  remedy  the  apparent 
injuries  which  resulted  from  a  common-law  rule  statutes 
have  been  passed  allowing  damages  for  changes  in  grade. 
By  a  recent  decision  of  the  Court  of  Appeals  it  has  been 
held  that  such  awards  of  damages  do  not  carry  interest 
because  the  statutes  have  not  expressly  provided  for 
interest.  This  bill  is  to  remedy  the  defects  in  the  statute. 
*    *    *    I  regard  the  bill  as  an  act  of  justice." 

After  the  bill  became  a  law  and  in  August,  1910,  the 
Sogers  claim  was  again  tried  and  resulted  in  an  award 
of  $15,000.  Demand  was  duly  made  upon  the  comp- 
troller for  payment  of  that  amount  together  with  interest 
at  six  per  cent  from  the  15th  of  September,  1893,  when 
the  physical  change  of  grade  was  made,  and  that  he 
should  issue  bonds  to  provide  for  payment  accordingly. 
He  refused  to  pay  either  principal  or  interest  upon  the 
ground  that  chapter  701  of  the  Laws  of  1910  *'does  not 
apply  to  awards  made  for  change  of  grade  damages  in  the 
city  of  New  York."  Thereupon  the  relator  began  this 
proceeding  to  compel  the  payment  of  said  award,  with 
interest.  A  peremptory  writ  was  granted  accordingly  by 
the  court  at  Special  Term,  and  upon  appeal  to  the  Appel- 
late Division  unanimous  affirmance  was  ordered  upon 
.    13 
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the  law  and  not  in  the  exercise  of  discretion.     The  city- 
appealed  to  this  court. 

The  constitutionality  of  the  act  of  June  25th,  liUO, 
known  as  chapter  701  of  the  laws  of  that  year,  is  chal- 
lenged by  the  appellant  on  several  grounds.  That  act  is 
an  amendment  of  the  Highway  Law  and  forms  chapter 
25  of  the  Consolidated  Laws.  A  new  section  was  added 
to  be  known  as  59a,  which  is  as  follows:  "Whenever 
awards  shall  be  lawfully  made,  pursuant  to  any  statute 
of  this  state,  for  damages  sustained  by  real  estate  or  any 
improvements  thereon  by  reason  of  any  change  of  grade  of 
any  street,  avenue  or  road  in  front  thereof,  the  award  for 
the  principal  amount  of  damages  sustained  shall  bear 
interest  at  the  rate  of  six  per  centum  per  annum  from 
the  time  of  the  change  of  grade  to  the  time  of  the 
payment  of  the  award." 

The  learned  coimsel  for  the  city  claims  that  this  act 
violates  section  16  of  article  III  of  the  Constitution, 
because,  as  he  argues,  since  it  amends  a  local  law  it  is 
itself  a  local  law,  yet  it  does  not  adequately  express  the 
subject  in  the  title.  The  act,  however,  does  not  amend  a 
local  law  and  it  is  not  a  local  but  a  general  law,  for  it 
applies  to  awards  made  pursuant  to  any  statute  of  the 
state  for  damages  sustained  by  reason  of  any  change  of 
grade  of  any  street,  avenue  or  road  in  the  state.  As  was 
well  said  by  Mr.  JiLstic^  Page  at  Special  Term,  "  While 
it  applies  to  awards  made  pursuant  to  a  local  law  applica- 
ble to  the  city  of  New  York,  it  applies  to  all  awards  of  the 
same  class  made  anywhere  within  the  State.  There  is  no 
limitation  as  to  locality."  It  is  part  of  the  Highway  Law 
which  covers  the  entire  state  and  applies  wherever  the 
circmnstances  permit  the  application  thereof  the  same  as 
any  general  law.  The  section  in  question  applies  to  all 
localities  in  which  real  estate  has  been  injured  by  reason 
of  any  change  of  grade  of  any  street,  avenue  or  road  in 
front  thereof,  pi-ovided  some  statute  authorizes  an  award 
of  damages  therefor.     Such  localities  are  spread  all  over 
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the  state.  It  was  not  necessary  for  the  legislature  to 
amend  by  a  separate  act  with  an  appropriate  title  each  of 
a  score  or  more  '* change  of  grade  statutes,"  every  one 
confined  to  a  particular  locality,  but  it  could  proceed  by 
one  general  and  comprehensive  act  to  cover  them  all  as 
well  as  those  to  be  enacted  in  the  future.  As  the  act  is 
general  the  form  of  the  title  is  unimportant,  since  a  gen- 
eral act  requires  an  enacting  clause  only.  {Ferguson  v. 
Ross,  126  N.  Y.  459.) 

The  claim  that  the  act  of  1910,  so  far  as  it  applies  to  the 
city  of  New  York,  is  a  "special  city  law"  within  the 
meaning  of  section  2  of  article  XII  of  the  Constitution 
and,  hence,  required  transmission  to  the  mayor,  is  unten- 
able, for  the  statute  is  neither  a  '^  general  city  law,"  which 
relates  to  "aU  the  cities  of  one  or  more  classes,"  nor  a 
"special  city  law,"  which  relates  "  to  a  single  city  or  to 
less  than  all  the  cities  of  a  class."  It  is  not  a  city  law  in 
any  sense,  but  a  general  law  operating  thoughout  the 
state.  It  is  not  limited  to  cities  but  applies  to  every 
political  division  of  the  state  and  affects  counties,  villages 
and  towns  as  well  as  cities.  As  was  recently  said  by 
Judge  Chase,  "If  the  act  relates  to  persons,  places  and 
things  as  a  class  and  is  neither  local  nor  temporary  the 
mere  fact  that  its  practical  effect  is  special  and  private 
does  not  necessarily  prove  that  it  violates  constitutional 
provisions  against  special  legislation."  {St,  John  v. 
Andrews  Institute,  191  N.  Y.  254,  270.)  ' 

It  is  unnecessary  to  consider  the  claim  that  the  statute 
might  apply  to  awards  made  before  it  was  passed,  because 
no  such  question  is  now  before  us,  as  the  award  in  favor 
of  the  relator  was  not  made  until  after  the  act  had  gone 
into  effect.  Nor  is  it  necessary  in  view  of  what  has 
already  been  said  to  discuss  the  claim  that  the  act  does 
not  apply  to  the  city  of  New  York. 

While  we  unite  in  overruling  the  various  grounds  upon 
which  the  appellant  urges  us  to  reverse  the  order  appealed 
from,  it  is  suggested  that  the  act  should  be  so  construed 
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as  to  have  no  retroactive  effect,  not  even  to  embrace 
awards  made  after  its  passage  and  should  be  limited  so 
as  to  exclude  all  cases  where  the  damages  were  inflicted 
prior  to  its  passage.  While  courts  are  loath  to  hold  that 
a  statute  acts  on  the  past,  still  it  is  their  duty  to  so  con- 
strue it  when  the  legislature  manifestly  intended  that 
result.  The  intention  in  this  instance  depends  on  the  lan- 
guage of  the  act  read  in  the  light  of  the  previous 
decisions  of  the  courts  and  the  history  of  legislation  upon 
the  subject.  The  words  ijLsed  cover  all  awards  made  after 
the  passage  of  the  act,  for  the  command  is  ^'  Whenever 
awards  shall  be  lawfully  made,  *•  *  *  the  award  for 
the  principal  amount  of  damages  sustained  shall  bear 
interest,"  etc.  It  embraces  in  terms  all  awards  thereafter 
made  and,  as  it  is  not  limited  to  damages  subsequently 
sustained,  it  extends  to  all  damages  whenever  sustained 
whether  in  the  future  or  the  past.  When  this  language 
is  read  in  connection  with  the  previous  decisions  of  the 
courts,  the  facts  which  obviously  led  to  the  amendment 
of  the  act,  the  grounds  of  the  opposition  thereto  and  the 
history  of  the  entire  legislation,  the  intention  of  the 
legislature  is  clear  to  my  mind.  As  Gk)vemor  Hughes 
said  In  his  memorandum,  the  bill  is  "  an  act  of  justice,'* 
yet  it  would  not  be  if  confined  in  its  application  to  damages 
to  be  sustained  in  the  future.  For  nearly  twenty  years 
justice  to  the  relator  has  been  delayed  without  any  fault 
on  its  part,  and  J  think  the  legislature  intended  to  remedy 
such  wrongs  at  least  as  to  all  awards  made  after  the  act 
took  effect,  wherever  the  evil  existed  in  any  part  of  the 
state. 

We  held  in  the  case  of  this  relator  against  Stillings, 
that  the  act  of  181)3  is  constitutional  as  a  recognition  of 
claims  founded  upon  a  moral  obligation,  but  it  is  sug- 
gested that  upon  the  passage  of  that  act  the  moral  obli- 
gation became  merged  in  a  legal  right  and  exhausted 
the  power  of  the  legislature.  Upon  this  theory  it  is 
argued  that  the  amendment  of  1910  virtually  authorizes 
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a  gift  of  money  belonging  to  a  municipal  corporation, 
and,  hence,  violates  section  10  of  article  VIII  of  the 
Constitution.  As  it  seems  to  me,  this  argument  sub- 
stitutes a  theory  of  law  in  the  place  of  constitutional 
power. 

The  legislature  has  all  the  power  of  legislation  there  is, 
except  as  limited  by  the  Constitution,  either  expressly  or 
by  necessary  impUcation.  It  is  well  settled  that  a  statute 
authorizing  the  payment  by  municipal  corporations  of 
claims  foimded  in  justice  and  supported  by  a  moral  obli- 
gation does  not  conflict  with  this  provision  of  the  Consti- 
tution. {Matter  of  Borup,  182  N.  Y.  222.)  In  that  case 
it  appeared  that  a  statute  passed  in  1892  authorized  towns 
and  town  authorities  to  repair,  grade  and  macadamize 
highways  at  the  expense  of  the  town  upon  complying 
with  certain  conditions.  (L.  1892,  ch.  686,  §  69.)  The 
statute  applied  to  any  town  in  which  a  highway  had  been 
oi  thereafter  should  be  repaired,  graded  and  macadamized. 
In  March,  1901,  the  town  authorities  caused  the  high- 
way in  front  of  certain  premises  to  be  repaired,  graded 
and  macadamized,  and  owing  to  the  change  the  property 
of  one  Borup  had  been  damaged  to  the  extent  of  $3,000. 
In  1903,  after  this  damage  had  been  inflicted,  a  statute 
was  passed  which  provided  that  the  owners  of  land  adja- 
cent to  a  highway  shall  be  entitled  to  recover  their  dam- 
ages from  the  town  for  any  change  of  grade  in  the  high- 
way or  any  repairs  by  the  authorities  of  the  town  made 
pursuant  to  the  provisions  of  section  69  of  chapter  686  of 
the  Laws  of  1892.  (L.  1903,  ch.  6 10. )  The  following  ques- 
tion was  certified  to  us  on  the  appeal:  ''  Is  chapter  610  of 
.the  Laws  of  1903,  so  far  as  it  may  be  construed  to  make  the 
town  of  East  Chester  liable  for  damages  sustained  through 
change  of  grade  made  prior  to  the  enactment  of  that  act, 
unconstitutional  and  void?  "  In  answering  this  question 
in  the  negative  Judge  O'Brien,  speaking  for  all  the 
judges,  said:  "  The  improvement  of  the  highway  in  front 
of  the  petitioner's  property  was,  as  we  have  seen,  author- 
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ized  by  section  69,  chapter  086,  of  the  Laws  of  1892.  That 
act,  however,  made  no  provision  for  the  damages  that 
property  owners  might  sustain  by  the  change  of  grade  or 
otherwise,  and  it  was  not  until  two  years  after  the  grad- 
ing and  improvement  of  the  highway  that  there  was  any 
law  under  which  the  petitioner  was  entitled  to  assert  his 
claim  against  the  town  for  damages,  and  it  is  this  retro- 
active feature  of  the  law  upon  which  the  contention  on 
the  part  of  the  town  chiefly  rests.  It  will  not  be,  and  is 
not,  contended  that  when  the  act  of  1892,  under  which 
the  change  of  grade  was  made,  was  enacted,  the  legisla- 
ture had  not  ample  power  to  provide  for  the  payment  of 
any  damages  which  property  owners  might  suffer  from 
the  improvement  of  the  highway.  Tfiere  is  not,  we  think, 
anything  in  the  Constitution  that  prevents  the  legisla- 
ture in  1903  from  enacting  a  law  that  it  might  have 
enacted  in  189.2.  When  an  individual  is  injured  or  dam- 
aged in  his  property  rights  by  reason  of  a  public  work 
authorized  by  the  legislatm-e,  there  is  nothing  in  the  Con- 
stitution to  prohibit  the  legislative  body  from  providing 
for  just  compensation  for  the  injury  thus  inflicted  under 
its  authority.  While  there  was  no  legal  right  to  dam- 
ages prior  to  the  act  in  question,  yet  the  claim  of  the 
property  owner  to  compensation  for  the  injury  was 
founded  in  equity  and  justice,  and  it  was  competent  for 
the  legislature  to  recognize  the  justice  of  such  a  claim  by 
making  it  obligatory  upon  the  town  to  pay  it  when  the 
amount  was  ascertained  in  due  course  of  law.  The  pay- 
ment of  compensation  by  the  town  t(3  the  property  owners, 
which  the  statute  provides  for,  is  in  no  proper  sense  a  gift 
or  gratuity  of  either  the  money  or  property  of  the  town,  or 
a  loan  of  its  money  or  credit  to  an  individual.  It  is  simply 
a  method  which  the  legislature  adopted  to  repair  an  injury 
to  an  individual  inflicted  by  the  town  under  the  authority 
of  law,  and  the  mere  fact  that  the  injury  was  suffered  at  a 
time  when  the  property  owner  was  without  remedy  could 
not  prevent  the  law-making  power  from  providing  a  rem- 
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edy  afterwards.  There  is  no  provision  of  the  Constitu- 
tion that  restricts  the  legislature  from  providing  for  the 
payment  by  a  municipality  of  claims  against  it  that  are 
foimded  in  equity  and  justice  and  which  could  have  been 
authorized  originally.  The  claim  in  question  is  of  that 
character."    (p.  225.) 

When  the  act  of  1893  was  passed  authorizing  the 
appointment  of  commissioners  to  award  damages  sus- 
tained by  the  relator  and  other  abutting  owners,  as  we 
have  held,  the  Constitution  authorized  the  payment  of 
principal  and  interest,  but  the  statute  provided  for  the 
payment  of  principal  only.  {People  ex  rel.  Central  Trust 
Co.  V.  Stillings,  136  App.  Div.  438;  198  N.  Y.  604.) 
Without  considering  the  theory  that,  under  the  circum- 
stances, interest  is  a  part  of  the  remedy,  because  if  th^ 
obligation  had  been  paid  as  soon  as  the  statute  went  into 
effect  there  would  have  been  no  duty,  moral  or  other- 
wise, to  pay  interest,  I  am  unable  to  see  how  the  legisla- 
ture lost  the  power  to  provide  for  the  payment  of  interest. 
The  moral  obligation  to  pay  interest  was  as  great  as  the 
moral  obligation  to  pay  the  principal,  and  I  cannot  find 
in  the  Constitution  any  provision  which  limits  the  power 
of  the  legislature  to  a  single  effort  to  do  justice  in  such 
cases.  If  something  is  omitted  by  oversight  or  because 
the  legislature  when  passing  a  given  act  fails  for  any 
reason  to  afford  full  relief,  cannot  that  body  supply  the 
omission  or  supplement  the  provisions  so  as  to  make 
them  complete  in  the  interest  of  justice?  Can  the  author- 
ity given  by  one  legislature  to  discharge  part  of  a  moral 
obligation  prevent  a  subsequent  legislature  from  author- 
izing the  discharge  of  the  other  part?  Does  an  imperfect 
effort  to  do  justice  exhaust  the  right  and  hamper  subse- 
quent legislatures  for  all  time  from  doing  complete  justice? 
In  my  judgment  there  is  no  warrant  in  the  Constitution, 
either  in  express  language  or  by  necessary  impUcation, 
for  this  position.  The  power  to  fully  discharge  a  moral 
obligation  cannot  be  cut  down  by  a  legal  theory  and 


200    People  ex  rel.  C.  T.  Co.  v.  Prendekgast.    [May, 


Opinion  of  the  Court,  per  Vann,  J.  [Vol.  202. 

the  merger  of  moral  obligation  in  legal  right  is  but  a 
theory  of  law,  and  is  not  mentioned  in  the  Constitution. 
The  principle  of  the  Bonip  case  covers  this  case,  for  when 
the  legislature  acted  in  1892  it  is  presumed  that  it  con- 
sidered the  whole  subject  including  damages  to  abutting 
owners,  yet  it  gave  no  authority  to  pay  such  damages. 
Eleven  years  later,  after  the  damages  had  been  inflicted 
pursuant  to  that  act,  another  was  passed  providing  for 
the  payment  thereof.  So,  in  the  case  before  us,  the  act 
of  1893  provided  for  the  payment  of  damages  already 
caused  in  theory  though  not  yet  inflicted  in  fact,  but  did 
not  authorize  the  payment  of  interest.  In  1910  the  pay- 
ment of  interest  was  directed  as  to  all  future  awards  made 
for  damages  whenever  sustained,  whether  in  the  future 
or  the  past. 

The  power  of  the  state  to  pass  laws  through  its  legis- 
lature is  the  most  important  power  it  possesses,  and  one 
that  should  never  be  interfered  with  by  the  courts  except 
when  imperatively  required  by  the  fundamental  law. 
There  is  no  express  command  of  the  Constitution  affect- 
ing the  statute  before  us,  and  to  decree  a  command  by 
implication  resting  only  on  a  rule  of  the  courts  with  no 
foundation  in  the  Constitution  would  establish  a  danger- 
ous precedent  that  might  lead  to  grave  difficulties  in  the 
future.  It  would  in  effect  be  an  amendment  of  the 
Constitution  made  by  the  courts. 

I  recommend  that  the  order  appealed  from  be  affirmed, 
with  costs. 

Werner,  Hiscock  and  Collin,  JJ.,  concur;  Cullen, 
Ch.  J.,  Gray  and  Haight,  JJ.,  concur  in  i-esult. 

Order  affirmed. 
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John  J.  Hallock,  Eespondent,  v.  The  New  York 
Central  and  Hudson  Eiver  Eailroad  Company, 
Appellant. 

Forcible  entry  and  detainer  —  action  for  treble  damages  —  when 
judgment  for  forcible  detainer  cannot  be  sustained. 

In  an  action  for  treble  damages  for  forcible  entry  upon,  or 
detainer  of  real  property,  the  plaintiff  must  give  proof  of  facts 
which  will  bring  the  case  within  the  provisions  of  the  statute 
(Code  Civ.  Pro.  §  1669),  and  where  in  such  an  action  the  entry  was 
shown  to  be  peaceable  and  under  legal  process,  and  the  evidence 
discloses  that  there  was  no  force  used  to  keep  the  plaintiff  out  of 
the  premises  and  that  he  was  not  in  fear  of  any  personal  vio- 
lence, a  judgment  against  the  defendant  for  the  forcible  detainer 
of  the  premises  ca.nnot  be  sustained. 

Hallock  V.  N.  Y,  C.  &  H.  R,  R.  R.  Co.,  136  App.  Div.  912,  reversed. 

(Argued  April  28,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Coxirt  in  the  fourth  judicial  department; 
entered  January  14,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A,  H.  Cowie  for  appellant,  There  was  no  forcible 
entry  or  detainer.  {Totvn  of  Oyster  Bay  v.  Jacobs^  109 
App.  Div.  613.)  It  was  error  to  allow  the  jury  to  find 
that  neither  party  had  title  and  that  there  was  a  forcible 
detainer.  {Compton  v.  The  Chelsea^  131  N.  Y.  538; 
Totvn  of  Oyster  Bay  v.  Jacobs,  lot)  App.  Div.  613;  Cain 
V.  Flood,  38  N.  Y.  S.  E.  196;  138  N.  Y.  639;  Alexander 
V.  Griswold,  U  N.  Y.  S.  E.  121;  O'Donnell  v.  Mclntyre, 
37  Hun,  623;  118  N.  Y.  156.) 

Frank  E.  Young  for  respondent.  The  plaintiff  was 
guilty  of  a  forcible  entry  and  detainer  of  the  property  in 
question.     {Wilson  v.  Campbell,  8  L.  E.  A.  [N.  S.]  426; 
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PharisY.  Gere,  110  N.  Y.  346;  Town  of  Oyster  Bay  v. 
Jacobs,  109  App.  Div.  613.) 

Gray,  J.  The  action  was  brought  to  recover  the 
treble  damages  allowed  by  section  1669  of  tbe  Code  of 
Civil  Procedure  in  cases  of  the  forcible  entry  upon,  or 
detainer  of,  real  property.  Upon  the  trial,  the  case  was 
submitted  to  the  jury  upon  the  evidence  and  the  plaintiff 
obtained  a  verdict;  the  amount  of  which  was  trebled  by 
the  judgment  pursuant  to  the  statute.  There  was  an 
affirmance  at  the  Appellate  Division,  by  a  divided  court, 
and  the  defendant  now  appeals  to  this  court. 

I  think  that  the  case  should  not  have  been  submitted 
to  the  juiy  and  that  the  motion  for  a  nonsuit,  made  upon 
the  plaintiff's  case  and  renewed  upon  the  whole  case,  was 
erroneously  denied.  The  question,  which  the  exception 
to  the  denial  of  the  motion  raises,  is  whether  the  plaintiff 
had  made  out  a  case  under  a  complaint,  which  was 
based,  expressly,  upon  the  statute.  The  action  is  at  law 
and  the  plaintiff's  right  to  any  recovery  must  depend  upon 
proof  of  facts,  which  will  bring  the  case  within  statutory 
provisions,  that  are  penal  in  their  nature.  Section  1669 
provides  that  ^^if  a  person  is  disseized,  ejected,  or  put 
out  of  real  property,  in  a  forcible  manner;  or,  after  he 
has  been  put  out,  is  held  and  kept  out,  by  force,  or  by 
putting  him  in  fear  of  personal  violence,  he  is  entitled  to 
recover  treble  damages,  in  an  action  therefor  against  the 
wrong-doer."  There  was  no  proof  of  a  forcible  entry 
upon  the  premises  and  the  trial  court  so  charged;  but  it 
was  left  to  the  jury  to  say  if  there  had  been  a  forcible 
detainer.  The  evidence  shows  that  the  piece  of  land,  in 
question,  formerly,  was  part  of  a  tract,  which  one  Clark 
conveyed  to  the  defendant  in  June,  1888,  and  that  Clark 
had  a  good  title  to  the  land.  Some  years  prior  to  that 
conveyance,  a  man  named  Cholet  had  a  small  hut,  or 
shanty,  upon  the  premises,  in  which  he  sold  refreshments. 
The  property  so  occupied  was  a  small  parcel  of  land  in  an 
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a-ngle  formed  by  the  crossing  of  a  street  over  the  defend- 
ant's raikoad,  in  the  vicinity  of  Onondaga  lake  and, 
more  or  less,  in  the  open  country.  In  1887,  Cholet  moved 
away  and  the  plaintiflE  bought  out  his  interest,  whatever 
it  was.  He  put  up  a  small  building  and,  from  time  to 
time,  leased  it  to  tenants.  In  1906,  the  attention  of  the 
defendant's  officers  seems  to  have  been  particularly  drawn 
to  the  place  by  reason  of  an  action  against  the  company, 
brought  to  recover  damages  for  a  collision  occurring  at  this 
crossing;  in  which  action  it  was  claimed  that  the  building 
was  an  obstruction  to  the  view  of  persons  approaching  the 
tracks.  Learning  that  this  plaintiff  had  some  interest  in 
the  premises,  it  was  sought  to  have  him  remove  the  building. 
Negotiations  failing  to  cause  him  to  do  so,  the  defendant 
instituted  a  summary  proceeding  under  subdivision  4  of 
section  2232  of  the  Code  of  Civil  Procedure  to  remove  the 
plaintiff  s  tenant  as  a  squatter  upon  the  property.  The 
proceeding  was  not  defended  by  the  tenant  nor  by  the 
plaintiff,  although  the  latter  was  given  an  opportunity  to 
defend,  and  the  defendant  obtained  a  judgment  by  default. 
The  tenant  in  occupancy  of  the  building  had  given  up  the 
keys  to  the  plaintiff  some  time  before  and,  after  the 
recovery  by  defendant  of  its  judgment,  when  its  attorney, 
in  company  with  a  court  offic*er,  went  to  the  building, 
they  found  it  vacant  and  entered  it  without  trouble,  or 
opposition.  After  that,  the  plaintiff  sought  to  have  the 
company,  itself,  remove  the  building  for  him  to  some 
adjoining  land;  but  efforts  to  adjust  the  matter  were 
without  result.  Subsequently,  the  defendant  sent  a  gang 
of  men  to  tear  the  building  down.  They  had  removed 
the  roof,  the  doors,  windows  and  a  wall,  and  had  piled 
outside  what  personal  property  was  in  the  building. 
At  that  stage,  the  plaintiff  with  Young,  a  lawyer,  arrived 
on  the  ground  and  the  question  turns  upon  their  testi- 
mony with  respect  to  the  existence  of  any  facts  showing 
forcible  detainer.  Their  testimony  agrees;  but  I  will  use 
only  Young's,  as  it  puts  the  matter  the  more  strongly. 
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Young  spoke  for  the  plaintiflf  and  told  the  foreman  of 
the  gang  that  the  pei-son  with  him  was  the  owner  of  the 
property  and  that  they  must  leave  the  property  at  once. 
To  this  the  foreman  replied  that  '^he  was  sent  there  by 
the  defendant  to  tear  down  the  building  and  he  was  going 
to  do  it;  that  if  we  didn't  look  out  the  building  would  be 
down  on  our  heads.  They  were  then  working  on  the  wall 
to  the  north  of  where  we  were  standing  inside  the  build- 
ing and  some  of  the  men  yelled  out  '  This  wall  is  coming 
down  \  and  Mr.  Zeigler,  (the  foreman),  said,  *  You  better 
get  out  from  here;  you  will  get  hurt;  this  wall  is  coming 
down ',  and  we  started  and  he  started  and  we  got  very 
comfortably  out  in  the  street,  when  down  came  the  whole 
side  of  the  building;  they  had  cut  away  the  building  at 
the  floor  and  it  came  right  over  the  whole  length  of  the 
building  and  we  came  away.  Nobody  laid  hands  on  me; 
we  didn't  give  them  an  opportimity.  We  just  stepped 
out  so  that  we  could  be  out  of  it  when  the  building  fell. 
He,  (Mr.  Zeigler),  said  we  were  in  danger  of  being  hurt 
and  I  believed  him."  The  evidence  fell  far  short  of  prov- 
ing a  forcible  detainer.  There  was  no  force  used  to  keep 
the  plaintiflf  out  of  the  premises  and  he  was  not  in  fear  of 
any  personal  violence.  The  theory,  upon  which  the  action 
for  a  forcible  entry,  or  detainer,  which  are  distinct  offenses, 
is  allowed  for  either,  is  that  the  complainant  shall  have 
redress  for  a  forcible  violation  of  his  rights  by  the  treb- 
ling of  the  damages  sustained;  while  the  oflfender  is  pun- 
ished for  the  disturbance  of  the  public  peace  by  his  violent 
conduct.  Because  of  the  breach  of  the  peace,  in  a  dis- 
orderly trespass  upon  the  land,  damages  are  given  puni- 
tively.  {Wood  v.  Phillips,  43  N.  Y.  152, 157.)  Whether 
the  complaint  be  of  a  forcible  entry,  or  of  a  forcible 
detainer,  the  circmnstances  of  force,  or  violence,  to  be 
shown,  in  each  case,  are  the  same.  This  was  held  in 
People  ex  rel,  Kline  v,  Rickert,  (8  Cow.  22G);  where,  also, 
it  was  pointed  out  what  would  amount  to  a  forcible 
detainer.    It  was    said:  ^'The    law  is,   that   the  same 
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circumstances  of  violence  or  terror  which  will  make  an 
entry  forcible,  will  make  a  detainer  forcible  also;  and 
whoever  keeps  in  the  house  an  unusual  number  of  people, 
or  unusual  weapons,  or  threatens  to  do  some  bodily  hurt 
to  the  former  possessor  if  he  dare  return,  shall  be  adjudged 
guilty  of  a  forcible  detainer."    (p.  232.) 

This  question  has  been  passed  upon,  quite  recently,  and 
quite  fully,  by  this  court  in  Fults  v.  MunrOj  (202  N.  Y. 
34),  an  action  of  the  same  nature  as  the  present  .one.  In 
that  case.  Judge  Vann,  speaking  for  the  court,  defined 
what  f oi-ce  was  necessary  to  be  shown  to  constitute  a  for- 
cible entry  and  the  definition  is  applicable  to  a  case  of 
forcible  detainer.  He  said:  '^The  force  used  must  be 
unusual  and  tend  to  bring  about  a  breach  of  the  peace, 
such  as  an  entry  with  a  strong  hand,  or  a  multitude  of 
people,  or  in  a  riotous  manner,  or  with  personal  violence, 
or  with  threat  and  menace  to  life  or  limb,  or  under 
circumstances  which  would  naturally  inspire  fear  and 
lead  one  to  apprehend  danger  of  personal  injury  if  he 
stood  up  in  defense  of  his  possession."  (p.  42.)  In  that 
case  as  in  this,  the  entry  was  shown  to  have  been 
peaceable  and  the  question  was,  as  here,  whether  the 
plaintiff  was  kept  out  by  force.  It  was  held  that 
"although  the  entry  was  peaceable,  still  if  the  plaintiff 
was  kept  out  through  fear  of  personal  violence,  she  was 
entitled  to  recover  treble  damages  for  a  forcible  detainer," 
(p.  43),  and  then  the  opinion  proceeded  to  consider  whether 
the  acts  of  the  defendant  were  such  as  would,  under  the 
rule  in  People  ex  rel.  Kline  v.  Bickert,  {supra\  amount 
to  a  forcible  detainer.  The  facts  in  that  case  were  that 
an  officer  marched  with  a  loaded  gun  in  front  of  the 
plaintiff,  as  she  sat  by  her  effects  on  the  roadside,  and 
demeaned  himself  in  such  ways  as  naturally  to  inspire 
fear  of  personal  injuries,  if  she  should  attempt  to  regain 
possession  of  her  land.  The  opinion  in  Fults  v.  Mnnro 
carefully  reviews  the  statutes  and  the  cases,  from  an 
early  date,  and  is  in  point  as  an  authority. 
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I  think  it  clear  that  this  plaintiff  has  utterly  failed  to 
make  out  a  case  of  forcible  detainer.  The  evidence, 
simply,  shows  a  warning  given  by  the  foreman  to  him  and 
to  ^oung,  after  these  persons  had  entered  the  building, 
that  they  were  exposed  to  the  danger  of  personal  injuries 
from  its  fall.  No  force  was  resorted  to,  and  there  were 
no  threats  made  of  personal  violence,  against  the  plaintiff. 
All  that  he  had  to  apprehend  was  from  the  consequences 
of  remaining  in  a  building  in  course  of  demolition.  If  the 
defendant  had  been  guilty  of  a  mere  trespass,  the  law 
afforded  the  plaintiff  an  adequate  remedy  for  the  injury 
by  an  ordinary  action. 

The  complaint  should  have  been  dismissed  and  I  advise 
a  reversal  of  the  judgment  and  that  a  new  trial  be 
ordered;  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Werner,  Hiscock 
and  Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


William  B.  Breeze,  Appellant,  v,  Trivot  Bayne  et  al., 
Respondents. 

Chattel  mortgage — failure  to  reflle  mortgage  does  not  render 
it  invalid  against  creditors  of  mortgagor,  if  mortgagee  takes  mort- 
gaged property  into  his  possession  before  the  year  expires. 

A  mortgagee  who,  prior  to  the  expiration  of  the  year  from  the 
time  when  the  chattel  mortgage  is  first  filed  and  after  default  by 
the  mortgagor,  takes  the  property  into  his  actual  possession,  holds 
the  title  to  said  property  as  such  mortgagee  under  a  mortgage  then 
valid,  subject  only  to  an  accounting,  and  the  failure  to  subse- 
quently refile  the  mortgage,  pursuant  to  said  statute,  does  not 
divest  him  of  his  title  thereto,  nor  does  it  make  his  title  as  such 
mortgagee  invalid  as  against  the  creditors  of  the  mortgagor. 

Breeze  v.  Bayne,  136  App.  Div.  909,  reversed. 

(Argued  May  1,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
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entered  December  23,  1909,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  coxirt 
at  a  Trial  Term,  a  jury  having  been  waived. 

On  February  25,  1907,  Elbert  Bane  executed  and  deliv- 
ered to  Fred  Fisher  an  instrument  in  writing,  including 
a  chattel  mortgage,  upon  certain  property  therein 
described,  which  instrument  was  duly  filed  as  a  chattel 
mortgage  on  February  27,  1907. 

On  February  27,  1907,  said  Bane  executed  and  deliv- 
ered to  said  Fisher  another  chattel  mortgage  on  personal 
property  therein  described,  which  was  duly  filed  February 
27,  1907. 

On  March  23,  1907,  said  Bane  executed  and  deUvered 
a  third  chattel  mortgage  to  said  Fisher  on  one  brown 
horse,  which  was  duly  filed  on  March  23, 1907.  On  March 
27,  1908,  the  said  Bane  being  indebted  to  the  defendant, 
Trivot  Bayne,  for  money  loaned  in  an  amount  exceeding 
$500.00,  confessed  judgment  to  said  Trivot  Bayne  before 
a  justice  of  the  peace  in  the  county  of  Orleans  and  judg- 
ment was  duly  entered  against  said  Elbert  Bane  for  said 
amount  of  $500.00,  and  on  the  same  day  an  execution 
was  duly  issued  thereon  and  delivered  to  the  defendant 
James  H.  Bolton,  a  constable,  and  said  constable  pursu- 
ant to  the  directions  of  said  execution  levied  upon  all  of 
the  goods  and  chattels  described  in  the  complaint  herein 
and  in  said  chattel  mortgages  and  took  the  same  into  his 
actual  possession.  He  thereuix)n  posted  notices  of  a  sale 
of  said  goods  and  chattels  by  virtue  of  said  execution  and 
levy  to  take  place  on  April  1,  1908. 

On  March  21,  1908,  John  V.  Parker,  acting  for  and  on 
behalf  of  a  committee  duly  appointed  on  March  16,  1908, 
of  the  person  and  estate  of  said  Fred  Fisher,  then  a  lunatic, 
posted  notices  of  a  sale  of  the  goods  and  chattels  described 
in  said  chattel  mortgages  to  take  place  by  virtue  of  said 
chattel  mortgages  March  28,  1908. 

On  March  28, 1908,  the  goods  and  chattels  were  sold  pur- 
suant to  said  chattel  mortgages.     The  purchasers  at  said 
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sale  were  unable  to  obtain  possession  of  said  goods  and 
chattels,  including  said  horse,  because  they  were  then 
held  by  the  defendant  Bolton  pursuant  to  said  execu- 
tion. The  purchasers  at  said  sale  transferred  and  assigned 
their  claims  and  title,  respectively,  as  such  purchasers  to 
the  plaintiff,  and  this  action  was  brought  against  Trivot 
Bayne,  the  judgment  creditor,  under  said  judgment,  and 
the  defendant  Bolton,  the  constable,  holding  possession  of 
the  goods  and  chattels  by  virtue  of  the  execution  issued 
on  said  judgment,  to  recover  possession  of  said  goods  and 
chattels,  and  said  goods  and  chattels  were  actually  taken 
pursuant  to  an  order  duly  issued  in  this  action.  Upon  the 
trial  of  the  action  judgment  was  rendered  in  favor  of  the 
defendants  for  the  amoimt  of  said  judgment,  and  also  in 
case  the  said  judgment  is  not  collected,  for  the  goods  and 
chattels,  including  siiid  brown  horse,  all  as  described  in  said 
judgment.  The  value  of  the  goods  and  chattels  is  not 
found,  but  it  is  found  by  the  court  that  ^*  the  right  of  posses- 
sion of  said  goods  and  chattels  by  the  defendant  Bolton,  was 
a  special  property  herein,  the  value  of  which  is  hereinafter 
fixed,  because  the  value  of  said  special  property  is  less 
than  the  value  of  said  goods  and  chattels  at  the  time  of 
the  trial/'  An  appeal  was  taken  from  the  judgment 
entered  thereon  to  the  Appellate  Division,  where  the 
judgment  was  unanimously  affirmed. 

Leon  M.  Sherwood  for  appellant.  By  the  agreement 
made  on  the  9th  day  of  March,  1908,  the  defendant  Bajrne 
became  a  bailee  or  receiptor  for  the  brown  horse  described 
in  the  chattel  mortgage  dated  March  23,  1907,  and  was 
estopped  from  asserting  any  title  to  it  imtil  he  liad  first 
delivered  it  to  his  bailor,  plaintiff's  assignor.  {Dezell  v. 
Odelly  3  Hill,  258;  Cornell  v.  Dak  in,  38  N.  Y.  253;  Haas  v. 
Alteri,  50  N.  Y.  S.  R.  341;  Western  Trans,  Co.  v.  Barber, 
56  N.  Y.  552;  People  v.  Reeder,  25  N.  Y.  302;  Gerber  v. 
Mantey  56  Barb.  652;  Oderkirk  v.  Cent.  Nat.  Bank,  119 
N.  Y.  263;  Levin  Y.  Russell,  42  N.  Y.  251;  Porter  v. 
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Benjamin  W.  Hall  and  Fred.  B.  Skinner  for  respond- 
ents. The  chattel  mortgages  became  void  under  the 
statute  as  to  Trivot  Bayne,  the  respondent,  one  year  after 
the  date  of  filing,  {Thompson  v.  Van  Vechten,  27  N.  Y. 
568;  Karst  v.  Oane,  136  N.  Y.  316;  Stephens  v.  Perrir^, 
143  N.  Y.  476;  Bowdish  v.  Page,  153  N.  Y.  104;  Russell 
v.  St.  Marty  180  N.  Y.  355;  Skilton  v.  Codington,  186 
N.  Y.  80;  Oove  v.  Morton  Trust  Co.,  96  App.  Div.  181; 
Solomon  v.  Arants,  113  App.  Div.  909;  Tooker  v.  Siegel- 
Cooper  Co.,  55  Misc.  Rep.  68.)  There  was  no  bailment 
here,  and  even  if  there  had  been  it  could  not  have 
affected  the  rights  of  creditors.  {Russell  v.  Winne,  37 
N.  Y.  591;  Young  v.  Bushnell,  8  Bosw.  1;  Farrell  v. 
Higley,  Hill  &  D.  Supp.  87;  Jewett  v.  Miller,  10  N.  Y. 
402;  Wiederwa^  v.  Jacques,  18  Wkly.  Dig.  240; 
Schnitzer  v.  Huested,  39  N.  Y.  S.  R.  210;  Long  v.  Path, 
16  Misc.  Rep.  85;  Iselin  v.  Henlien,  16  Abb.  [N.  C]  73; 
Baker  Y.  U.  M.  L.  Ins.  Co.,  43  N.  Y.  283;  Brant  v. 
F.  C,  efc,  Co.,  93  U.  S.  326;  Steele  v.  aS<.  L.  S.,  etc., 
Co.,  106  U.  S.  447;  Fitzpatrick  v.  Flannagan,  106  U.  S. 
648;  iS^rum  v.  5oA:er,  150  U.  S.  312.) 

Chase,  J.  The  only  question  for  our  consideration  is 
whether  the  findings  of  fact  support  the  conclusions  of 
law  based  thereon. 

It  is  provided  by  the  Lien  Law  (Cons.  Laws,  ch.  33, 
§  235)  as  follows:  **  A  chattel  mortgage,  *  *  *  shall 
be  invalid  as  against  creditors  of  the  mortgagor  *  *  * 
after  the  expiration  of  the  first  or  any  succeeding  term  of 
one  year,  reckoning  from  the  time  of  the  first  filing,  unless, 

"  1.  Within  thirty  days  next  preceding  the  expiration 
of  each  such  term,  a  statement  containing  a  description 
of  such  mortgage,  the  names  of  the  parties,  the  time 
14 
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when  and  place  where  filed,  the  interest  of  the  mortgagee 
or  any  person  who  has  succeeded  to  his  interest  in  the 
pixjperty  claimed  by  virtue  thereof,     *    *    * 

'^2.  A  copy  of  such  mortgage  and  its  indorsements, 
together  with  a  statement  attached  thereto  or  indorsed 
thereon,  showing  the  interest  of  the  mortgagee  or  of  any 
person  who  has  succeeded  to  his  interest  in  the  mortgage, 
is  filed  in  the  proper  office.     *    *    * '' 

No  statement  was  filed  as  required  by  said  statute  at  the 
expiration  of  the  first  term  of  one  year  from  the  first 
fiUng  of  said  chattel  mortgages,  or  either  of  them,  or  at 
any  time. 

It  is,  however,  found  by  the  court  as  follows:  ^'Nine- 
teenth. That  heretofore  and  on  the  9th  day  of  March, 
1908,  the  said  Trivot  Bayne  was  in  the  apparent  posses- 
sion of  the  stock  and  chattels  described  in  the  complaint, 
when  the  said  Parker,  as  agent  as  aforesaid,  entered  upon 
the  premises  occupied  by  the  said  Bayne  for  the  purpose 
of  taking  possession  of  said  property  in  the  course  of  the 
foreclosure  of  said  chattel  mortgage,  and  that  it  was  then 
mutually  agreed  between  the  said  Parker  and  the  said 
Trivot  Bayne,  that  the  said  Bayne,  in  consideration  that 
the  said  Parker  would  not  remove  the  chattel  mortgaged 
property  and  effects  from  the  said  premises,  that  he,  the 
said  Trivot  Bajme,  would  keep,  care  for,  and  turn  over  the 
same  to  the  said  Parker,  as  agent  of  the  Fishers,  on 
demand." 

Exc^ept  for  the  facts  stated  in  the  finding  quoted  it  is 
undisputed  that  by  the  express  terms  of  said  statute  said 
chattel  mortgages  were  on  March  28,  1908,  invalid  as 
against  said  defendant  Bayne,  a  judgment  creditor. 
{Stephens  v.  Perrine,  148  N.  Y.  476;  Russell  v.  St.  Marty 
180  N.  Y.  355;  Porter  v.  Pannley,  52  N.  Y.  185.) 

On  March  9,  1908,  the  first  two  chattel  nlortgages  had 
become  invalid  as  against  creditors,  but  the  third  chattel 
mortgage  had  at  that  time  been  duly  filed  and  one  year 
had  not  expired  since  it  was  so  duly  filed.     It  is  found  as 
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stated  that  Parker  on  that  day,  as  agent  of  the  mort- 
gagee, entered  into  a  mutual  agreement  with  the  defend- 
ant Trivot  Bajrne,  that  he,  the  said  Bayne,  would  keep, 
care  for  and  turn  over  the  said  goods  and  chattels  to  said 
Parker  as  such  agent  on  demand.  The  possession  of  the 
defendant  Trivot  Bajrne  became  the  possession  of  the 
mortgagee,  and  it  does  not  appear  in  any  way  that  he 
returned  the  property  to  the  mortgagee.  He  apparently 
delivered  the  same  to  the  constable  holding  an  execution 
issued  in  his  (Bayne's)  behalf  upon  the  judgment  con- 
fessed by  the  mortgagor  to  him. 

A  mortgagee,  who  prior  to  the  expiration  of  the  year 
from  the  time  when  a  chattel  mortgage  is  first  filed  and 
after  default  by  the .  mortgagor  takes  the  property  into 
his  actual  possession,  holds  the  title  to  said  property  as 
such  mortgagee  under  a  mortgage  then  vaUd,  subject 
only  to  an  accounting  and  his  failure  to  subsequently 
refile  the  mortgage  pursuant  to  said  statute,  does  not 
make  his  title  as  such  mortgagee  in  poi^ession  invaUd  as 
against  the  creditors  of  the  mortgagor.  (Jones  on  Chat- 
tel Mortgages  [5th  ed.],  §§  29.1:,  699;  Porter  v.  Parmley, 
siipra;  Steele  v.  Benham,  84  N.  Y.  634;  Tremaine  v.  Mor- 
timer,  128  N.  Y.  1.) 

The  purchaser  of  the  brown  horse  at  the  chattel  mort- 
gage sale,  therefore,  as  against  Trivot  Bayne,  the  defend- 
ant beneficially  interested  in  this  action  and  the  person 
who  contracted  to  keep  and  care  for  the  same 'as  the 
agent  of  the  mortgagee,  obtained  good  title  to  it  and  was. 
entitled  to  the  possession  of  said  horse  when  the  demand 
was  made  therefor  upon  the  defendants.  {Dezell  v. 
Odell,  3  Hill,  215;  Cornell  v.  Daktn,  38  N.  Y.  253; 
Western  Transportation  Co.  v.  Barber,  56  N.  Y.  544, 
552;  Ouderkirk  v.  Central  Nat  Bank,  119  N.  Y.  263.) 

It  is  diflScult  for  us  upon  the  record  to  determine  the 
ultimate  effect  of  holding  that  the  brown  horse  was 
improperly  withheld  from  the  possession  of  the  plaintiff, 
even  if  as  suggested  by  the  respondent  such  horse  died 
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subsequent  to  the  same  being  taken  pursuant  to  the  order 
in  this  action. 

The  conclusion  of  law  that  the  third  chattel  mortgage 
was  invalid  as  against  the  defendants  is  not  sustained  by 
the  findings,  and  the  judgment  is  wrong  so  far  as  it  is 
based  upon  such  erroneous  conclusion. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vaxn  and  Werner, 
JJ.,  concur;  Willard  Bartlett,  J.,  absent. 

Judgment  reversed,  etc. 


New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent,  v.  The  City  of  New  York 
et  al.,  Appellants. 

New  York  (city  of)— right  of  New  York  Central  and  Hudson 
Bdver  Bailroad  Company  to  maintain  its  tracks  in  certain  streets 
in  the  city  of  New  York. 

The  right  of  the  New  York  Central  and  Hudson  River  Raihoad 
Company  as  now  exercised  to  maintain  tracks  in  Tenth,  Eleventh 
and  Twelfth  avenues  and  West  street  in  the  city  of  New  York  was 
originally  derived  from  the  state,  through  the  legislature,  and  not 
from  the  city,  by  a  franchise  which  was  not  limited  in  its  duration. 
The  legislature  intended  that  the  right  should  be  enjoyed  by  the 
successors  of  the  grantee,  and,  .hence,  the  railroad  company  ;s 
entitled  to  an  injunction  restraining  tlie  city  and  its  oflBcers  from 
removing  or  attempting  to  remove  such  tracks.  The  legislature 
may,  however,  so  regulate  the  plaintiff's  railroad  in  the  city  of  New 
York  as  to  remove  the  menace  and  danger  to  life  occasioned  by  its 
present  operation.     (People  v.  O'Brien,  111  N.  Y.  1,  distinguished.) 

N,  t.  a  d-  H.  R,  K  K  Co.  V.  City  of  New  York,  142  App.  Div. 
578,  affirmed. 

(Argued  May  2,  1911;  decided  May  19,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  8,  1911,  unanimously  affirming  a  judg- 
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ment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee.  The  judgment  enjoins  the  defendants  from 
removing  or  attempting  to  remove  the  tracks  occupying 
certain  streets  along  the  line  of  the  Hudson  river  from 
Spuyten  Duyvil  creek  to  near  Sixty-eighth  street,  and 
thence  through  various  avenues  and  streets  to  Canal 
street,  which  tracks  were  laid  imder  an  ordinance  adopted 
by  the  city  of  New  York  May  6,  18^1:7,  pursuant  to  chap- 
ter 216  of  the  Laws  of  1846,  granting  permission  to  the 
Hudson  River  Railroad  Company  to  construct  said  tracks 
therein. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Archibald  R.  Watsoriy  Corporation  Counsel  {William 
P.  Burr,  Francis  J.  Byrne  and  A.  Judson  Hyatt  of  coun- 
sel), for  appellants.  The  state  of  New  York  did  not 
grant  a  perpetual  franchise  to  the  Hudson  River  Rail- 
road Company  by  chapter  216  of  the  Laws  of  1846,  or  by 
the  various  acts  amendatory  thereof  passed  in  1847  and 
1848.  (C.  iJ.  B.  Co.  V.  Warren  Bridge,  11  Pet.  536; 
C.  B.  Co.  V.  B.  B.  Co.;  27  N.  Y.  87;  S.  W.  Co.  v.  City 
of  Syracuse,  116  N.  Y.  178;  Pearsall  v.  O.  N.  Ry.  Co., 
161  U.  S.  646;  K.  W.  Co.  v.  Knoxville,  200  U.  S.  22; 
Slidell  V.  Orandjean,  111  U.  S.  412;  Delaware  R.  R. 
Tax,  18  Wall.  206;  Matter  of  City  of  Brooklyn,  143 
N.  Y.  596,  610;  Potter  v.  Collis,  156  N.  Y.  16;  C. 
R.  &  B.  Co.  V.  Georgia,  92  U.  S.  665.)  The  claim  that 
a  grant  which  has  no  words  limiting  its  duration  cre- 
ates a  perpetual  right  in  the  streets  cannot  be  justi- 
fied in  principle,  and  is  not  supported  by  the  decisions. 
{Milhau  V.  Sharp,  27  N.  Y.  611;  People  v.  Sturtevant,  9 
N.  Y.  263;  Turnpike  Co.  v.  Illinois,  96  U.  S.  63;  People 
V.  C.  T.  Co.,  77  N.  E.  Rep.  245.)  The  fifty-year  fran- 
chise of  the  Hudson  River  Railroad  Company  was  not 
extended  for  500  years  by  the  consolidation  with  the  New 
York  Central  Railroad  Company  under  the  provisions  of 
chapter  917,  Laws  of  1869.     {Manchester  &  Leeds  Bail- 
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way  Co.  Case  J 1  Railway  Cases,  576;  Potter's  Dwarrison 
Stat.  &  Const.  258;  Shields  v.  Ohio,  95  U.  S.  319;  O.  R. 
&  N.  Co.  V.  O.  By.  Co.,  130  U.  S.  1;  Delaware  Railroad 
Tax,  18  WaU.  207;  C.  R.  &  B.  Co.  v.  Georgia,  92  U.  S. 
665;  C.  &  O.  R.  Co.  v.  Virginia,  94  U.  S.  718;  Railroad 
Co.  V.  Maine,  96  U.  S.  499;  Railroad  Co.  v.  Georgia, 
98  U.  S.  359;  Green  County  v.  Conness,  109  U.  S.  104; 
Tennessee  v.  Whitworth,  117  u!  S.  139.)  The  franchise 
of  the  Hudson  River  Railroad  Company  granted  by  chap- 
ter 216,  Laws  of  1846,  requil^  that  company  first  to 
obtain  the  consent  of  the  city  before  locating  its  tracks 
therein,  and  such  consent  was  granted  by  the  city  for 
50  years,  which  was  the  period  for  which  said  railroad 
was  empowered  by  said  act  to  operate  its  franchise  to 
carry  freight  and  passengers.  If  such  franchise  was 
legally  extended  from  50  to  500  years  by  the  agree- 
ment entered  into  under  the  act  of  consohdation  (Laws 
of  1869,  chap.  917),  such  extension  was  subject  to  the 
same  restriction  or  obUgation,  and  the  consent  of  the 
city  was  required  to  the  use  of  its  streets  by  the  plain- 
tiff during  such  extended  period.  {Miner  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  123  N.  Y.  242;  Tomlinson 
Y.  Branch,  15  Wall.  460;  Tennessee  v.  WJiitworth, 
117  U.  S.  139;  Delaware  R.  R.  Tax,  18  Wall.  207.) 
Plaintiff  lacking  the  consent  of  the  city  to  the  main- 
tenance and  operation  of  its  railroad  tracks  in  the  streets 
and  avenues  of  the  city,  and  it  being  conceded  by  plain- 
tiff, as  well  as  by  all  others  interested  which  concession 
forms  part  of  the  record  in  this  case,  that  public  safety 
requires  the  removal  of  said  tracks  from  the  public  streets 
at  grade  and  the  further  fact  being  established  and 
found  by  the  coxirt  ^^that  the  operation  of  plaintiff's  rail- 
road at  grade  through  said  streets  and  avenues  is  detri- 
mental to  the  growth,  improvement  and  development  of 
that  section  of  the  city  in  which  its  tracks  are  so  located,*' 
the  city,  in  the  exercise  of  its  power  and  control  over  such 
streets  and  avenues,  and  of  its  duty  to  remove  obstruc- 


1911.]    N.  Y.  C.  &  H.  R.  R.  E.  Co.  r.  City  OF  N.  Y.   215 


N.  Y.  Rep.]  Points  of  counsel. 


tions  therefrom,  had  a  right  to  order  the  removal  of  said 
tracks  as  illegal  obstructions  in  the  said  streets  and  ave- 
nues, and  as  a  public  nuisance  therem.  {N.  Y.  &  H.  R. 
R.  V.  Mayor,  etc.,  1  Hilt.  562;  N.  F.,  N.  H.  &  H.  R.  R. 
V.  Mayor,  etc.,  4  Blatchf.  193;  Presbyterian  Church  v. 
Mayor,  etc.,  5  Cowen,  538;  Goszler  v.  Corporation  of 
Oeorgetoivn,  6  Wheat.  181;  D.,  L.  &  W.  R.  R.  Co.  v. 
City  of  Buffalo,  158  N.  Y.  256;  Davis  v.  Mayor,  14  N.  Y. 
606;  Milhau  v.  Sharp,  27  N.  Y.  611;  B.  S.  T.  Co.  v. 
Brooklyn,  78  N.  Y.  524;  Hart  v.  Buckner,  54  Fed.  Rep. 
925;  Husmer  v.  B.  City  R.  R.  Co.,  114  N.  Y.  433; 
Atty.'Gen.  v.  C.  G.  Co.,  124  App.  Div.  401;  City  of  New 
York  V.  Bryan,  196  N.  Y.  158.) 

Charles  F.  Brown,  Ira  A.  Place  and  Alexander  8. 
Lyman  for  respondent.  The  grant  to  the  Hudson  River 
Railroad  Company  to  construct  its  railroad  within  the  city 
of  New  York  and  upon  the  streets  and  avenues  of  said 
city  was  direct  from  the  State.  When  the  consent  of  the 
city,  which  was  required  by  the  first  and  fourth  sections 
ot  the  act.  Laws  of  1846,  chapter  216,  was  given,  the  right 
to  construct,  maintain  and  operaiB  the  railroad  was  com- 
plete and  the  title  to  that  franchise  vested  in  the  Hudson 
River  Railroad  Company.  (Dillon  on  Mim.  Corp.  [4th  ed.] 
chap.  3,  §§  32,  33,  37,  54;  Tiedeman  on  Mun.  Corp.  chap. 
2;  Darlington  v.  Mayor,  etc.,  31  N.  Y.  164;  People  v. 
Morris,  13  Wend.  325;  Mount  Hope  Cemetery  v.  JBo5- 
ton,  158  Mass.  509;  Davis  v.  Mayor,  etc.,  14  N.  Y. 
506;  Milhau  y.  Sharp,  27  N.  Y.  611;  Potter  v.  Collis, 
156  N.  Y.  16;  People  v.  Kerr,  27  N.  Y.  188;  Wilcox  v. 
McClellan,  185  N.  Y.  9;  City  of  New  Yorkv.  Bryan,  196 
N.  Y.  158;  GheeY.  N.  U.  Gas  Co.,  158N.  Y.  510.)  By  the 
act  of  consolidation  between  the  New  York  Central  Rail- 
road Company  and  the  Hudson  River  Railroad  Company 
all  the  property,  franchises  and  rights  of  way  and  every 
other  interest  owned  or  possessed  by  the  Hudson  River 
Railroad  Company  was  transferred  to   and  vested  in  the 
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plaintiif  in  this  action;  and  assuming  that  the  franchise 
granted  to  the  Hudson  Eiver  Eailroad  Company  by  chap- 
ter 216,  Laws  of  1846,  to  construct,  maintain  and  operate 
a  railroad  between  New  York  and  Albany  was  by  that  act 
limited  to  fifty  years,  such  right  or  franchise  was  by  force 
of  the  act  of  consolidation  extended  for  the  period  of  the 
corporate  existence  of  the  new  corporation  formed  by  said 
act  of  consolidation  (the  plamtiff  in  this  action),  and  the 
plaintiff  is  now  entitled  to  use  and  enjoy  the  same  during 
the  period  of  its  corporate  existence.  {People  v.  N.  Y.  C. 
&  S.  L.  R.  B.  Co.,  129  N.  Y.  474;  Miner  v.  iV.  F.  C.  & 
H.  R.  R.  R.  Co.,  123  N.  Y.  242;  Cook  on  Corp.  [4th  ed.] 
§  897;  2  Morawetz  on  Corp.  [2d  ed.]  §§  942,  946,  947; 
Shields  v.  Ohio,  95  U.  S.  323;  Colgate  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  51  Misc.  Eep.  503;  N.  Y.  C.  &  H.  R.  R. 
R.  Co.  V.  Untemeyer,  133  App.  Div.  146;  196  N.  Y.  531; 
Terry  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  How.  Pr.  440.) 
The  grant  to  the  Hudson  Eiver  railroad  was  in  fee  and 
invested  the  railroad  company  with  an  interest  in  the 
sti-eets  in  perpetuity  to  the  extent  necessary  for  the  rail- 
road which  it  was  authoi-ized  by  the  legislature  to  con- 
struct, maintain  and  operate.  {People  v.  O^Brien,  111 
N.  Y.  1;  White  v.  M.  Ry.  Co.,  139  N.  Y.  26;  Rochester 
&  L.  O.  W.  Co.  V.  City  of  Rochester,  176  N.  Y.  50; 
Heerwagen  v.  Crosstown  St.  Ry.  Co.,  179  N.  Y.  103; 
Matter  of  L.  A.  El.  L.  &  P.  Co.,  188  N.  Y.  366;  Lord 
V.  Eq.  Life  Ass.  Soc,  194  N.  Y.  227;  West  Jersey  Tr. 
Co.  V.  Camden  Horse  R.  R.  Co.,  52  N.  J.  Eq.  482; 
Mount  Hope  Cemetery  v.  Boston,  158  Mass.  512;  Schtirz 
V.  Cook,  148  U.  S.  410;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
Smith,  173  U.  S.  690;  City  of  Detroit  v.  Railway  Co., 
184  U.  S.  395;  Wilcox  v.  Consolidated  Gas  Co.,  212 
U.  S.  44;  Detroit  Citizens*  St.  Railway  Co.  v.  City  of 
Detroit,  64  Fed.  Eep.  634.) 

Willard  Bartlett,  J.    This  suit  is  the  outcome  of  a 
notice  served  by  the  municii)al  authorities  of  the  city  of 
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New  York  upon  the  New  York  Central  and  Hudson  River 
Railroad  Company,  requiring  the  removal  of  its  tracks 
from  Tenth,  Eleventh  and  Twelfth  avenues  and  West 
street.  The  judgment  enjoins  the  city  and  its  officers 
from  removing  or  attempting  to  remove  these  tracks.  It 
is  based  upon  the  legal  proposition  that  the  right  thus  to 
occupy  the  streets  in  question  is  derived  by  the  New  York 
Central  and  Hudson  River  Railroad  Company  from  the 
state,  through  the  legislature,  and  not  from  the  city;  that 
such  right  was  conferred  upon  the  plaintiff's  predecessor 
in  title  in  1846,  and  has  never  been  taken  away,  and  that 
it  can  only  be  taken  away  by  the  power  which  granted  it, 
that  is  to  say,  the  legislature  itself. 

The  New  York  Central  and  Hudson  River  Railroad 
Company  came  into  existence  in  1869,  by  virtue  of  a  con- 
solidation between  two  pre-existing  railroad  corporations, 
the  New  York  Central  Railroad  Company  and  the  Hud- 
son River  Railroad  Company,  pursuant  to  the  provisions 
of  chapter  917  of  the  Laws  of  18(59,  entitled  '*  An  act  to 
authorize  the  consolidation  of  certain  railroad  companies." 
The  agreement  of  consolidation  provided  that  the  new 
corporation  should  continue  for  the  term  of  five  hundred 
years.  This  provision  appears  to  have  been  authorized  by 
the  statute  cited,  which  empowered  the  directors  of  the 
comi>anies  proposing  to  consolidate  to  enter  into  a  joint 
agreement  for  the  purpose,  ''prescribing  the  terms  and 
conditions  thereof."  The  act  of  18f>9  also  provided  that 
all  the  provisions  of  the  General  Railroad  Act  of  1850 
''shall  be  applicable  to  the  new  coiix)ration  so  to  be 
formed  as  aforesaid,  so  far  as  the  same  are  now  applica- 
ble to  the  railroad  companies  of  this  State,  which  may  be 
consolidated  with  any  other  company  or  companies  by 
virtue  of  this  act."  (Section  8.)  The  General.  Railroad 
Act  provided  that  articles  of  association  thereunder  should 
state  the  numter  of  years  during  which  a  railroad  com- 
pany should  continue  (Laws  of  18.50,  ch.  140,  §  1),  and 
this  provision  having  thus  been  made  applicable  to  a  con- 


J 


218    N.Y,C.&H.R.R.R.Co.i;.CityofN.Y.     [May, 


Opinion  of  the  Court,  per  Willard  Bartlett,  J.    [Vol.  202. 

solidated  corporation  formed  under  chapter  917  of  the 
Laws  of  1869,  it  authorized  the  directors  of  the  companies 
proposing  to  unite  to  fix  the  period  of  existence  of  the  cor- 
poration bom  of  the  consolidation.  The  pre-existing  New 
York  Central  Railroad  Company  was  itself  the  offspring 
of  a  consolidation  pursuant  to  chapter  76  of  the  Laws  of 
1853  under  an  agreement  which  fixed  its  corporate  life  at 
500  years,  while  the  existence  of  the  Hudson  River  Rail- 
road Company  was  originally  limited  to  50  years  from 
May  12, 1846  (Laws  of  1846,  ch.  216),  capable  of  course  of 
being  extended  by  the  authority  of  the  legislature. 

The  right  or  franchise  to  occupy  the  streets  in  con- 
troversy in  this  action  was  conferred  upon  the  Hudson 
River  Railroad  Company  by  the  act  cited,  under  which  it 
was  organized,  and  it  is  the  contention  of  the  appellants 
that  the  duration  of  the  franchise  was  limited  to  the  term 
in  which  that  statute  authorized  it  to  carry  passengers 
and  property,  to  wit,  fifty  years.  If  this  fifty  years'  limi- 
tation did  apply  to  the  franchise,  under  a  correct  con- 
struction of  chapter  216  of  the  Laws  of  1846  the  franchise 
could  not  be  extended  by  any  action  taken  by  the  grantee, 
either  alone  or  in  the  process  of  consolidating  with  the 
New  York  Central  Railroad  Company;  and,  so  far  as  any 
of  the  opinions  below  intimate  a  contrary  view,  we  are 
unable  to  agree  with  them.  We  are  satisfied,  however, 
that  the  duration  of  the  franchise  was  not  thus  limited, 
but  that  the  limitation  applied  to  the  corjxjrate  existence 
of  the  Hudson  River  Railroad  Company  only  (which 
might  be  extended)  and  not  at  all  to  the  location  of  its 
tracks  in  the  streets  of  New  York. 

The  act  incorporating  the  Hudson  River  Railroad  Com- 
pany was  passed  on  May  12,  1846,  and  is  entitled  "An 
act  to  authorize  the  construction  of  a  railroad  from  New 
York  to  Albany."    The  first  section  reads  as  follows : 

^'  Section  1.  All  persons  who  shall  become  stockholders 
pursuant  to  this  act,  shall  be  and  they  are  hereby  consti- 
tuted a  body  politic  and  corporate,  by  the  name  of  ^  The 
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Hudson  River  Railroad  Company,'  with  power  to  con- 
struct a  single,  double  or  treble  railroad  or  way,  between 
the  cities  of  New  York  and  Albany,  commencing  in  the 
city  of  New  York,  with  the  consept  of  the  corporation  of 
the  city  of  New  York,  and  passing  through  the  counties 
of  Westchester,  Putnam,  Dutchess,  Columbia,  and  end- 
ing at  some  point  on  the  Hudson  river,  in  the  county  of 
Rensselaer,  opposite  the  city  of  Albany,  to  be  laid  with 
an  iron  rail  weighing  not  less  than  seventy  pounds  per 
lineal  yard;  with  power  to  construct  such  branch  or 
branches,  for  depot  and  station  accommodations,  as  may 
be  required  for  the  business  of  said  railroad;  and  to  trans 
port,  take  or  carry  any  property  and  persons  upon  the 
same,  by  the  power  and  force  of  steam,  of  animals,  or  of 
any  mechanical  or  other  power,  or  of  any  combination  of 
them,  for  the  term  of  fifty  years  from  the  passage  of  this 
act;  it  being  expressly  understood  that  nothing  contained 
in  this  act  shall  authorize  or  allow  the  construction  of  a 
bridge  across  the  Hudson  rivjer;  but  the  said  company 
may,  with  the  consent  of  the  corporation  of  the  city  of 
Albany,  establish  a  ferry  across  the  said  river  at  Albany, 
for  the  accommodation  of  the  business  of  the  said  railroad. " 

In  section  4  of  the  same  statute  it  is  provided  that  the 
directors  of  the  corporation  ''may  locate  their  railroad 
on  any  of  the  streets  or  avenues  of  the  city  of  New  York, 
westerly  of  and  including  the  Eighth  avenue  and  on  or 
westerly  of  Hudson  street,  provided  the  assent  of  the  cor- 
poration of  said  city  be  first  obtained  for  such  loc^ation." 

The  last  section  (§  30)  provides  that  tlie  legislature 
"  may  at  any  time  alter  or  rejDeal  this  act." 

The  legislature  has  not  exercised  its  reserved  power 
to  repeal,  up  to  the  time  of  the  argmnent  before  us. 

The  assent  of  the  corporation  of  the  city  of  New  York 
to  the  location  of  the  tracks  of  the  Hudson  River  Railroad 
Company  on  the  streets  in  controversy  was  duly  given  l)y 
ordinance  approved  by  the  mayor  on  May  (>,  1(S47,  and 
subsequent  ordinances.     The  assent  of  the  city  did  not 
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assume  to  prescribe  any  limit  of  time  during  which  such 
occupation  of  the  streets  should  continue. 

As  has  already  been  intimated,  we  think  no  such  limi- 
tation of  the  franchise  is  to  be  found  in  the  charter  of  the 
Hudson  River  Railroad  Company. 

A  strong  reason  for  regarding  the  fifty  years'  limitation 
as  applicable  only  to  the  life  of  the  corporation  is  fur- 
nished by  the  forms  of  legislation  in  reference  to  the 
organization  of  railroad  companies  which  prevailed  before 
and  at  the  period  when  this  statute  was  enacted.  Rail- 
road companies  were  then  incoi-porated  by  special  and 
not  under  general  laws;  and  the  common  practice  was  at 
the  beginning  of  the  statute  to  prescribe  the  duration  of 
the  life  of  the  corporation  —  which  was  usually  fifty 
years.  Such  limitations  are  to  be  found  in  the  charters 
of  the  Saratoga  &  Schenectady  Railroad  Company 
(Laws  of  1831,  ch.  43),  Rensselaer  &  Saratoga  Railroad 
Company  (Id.  ch.  131),  Watertown  &  Rome  Railroad 
Company  (Id.  ch.  173),  Lake  Champlain  &  Ogdensburg 
Railroad  Company  (Id.  ch.  205),  Long  Island  Railroad 
Comptmy  (Laws  of  1S34,  ch.  178),  Auburn  &  Syracuse 
Railroad  Company  (Id.  ch.  228),  Hudson  &  Delaware 
Railroad  Company  (Laws  of  1835,  ch.  126),  and  the 
Rochester  &  Lockport  Railroad  Company  (Laws  of  1837, 
ch.  427),  and  many  more  examples  might  be  cited. 

The  street  franchise  is  granted  in  a  different  section  of 
the  statute,  quite  dissociated  from  the  time  limit.  The 
language  leaves  the  duration  of  the  franchise  wholly 
indefinite  and  undetermined.  It  was  unquestionably  in 
existence,  however,  and  in  the  lawful  enjoyment  of  the 
Hudson  River  Railroad  Company  when  that  corporation 
was  merged  with  the  New  York  Central  in  1869.  The 
consolidation  act  of  that  year  provided  that  upon  the 
consummation  of  the  acts  nec^essary  to  consolidate  the 
constituent  companies  "  all  and  singular  the  rights, 
privileges,  exemptions  and  franchises  of  each  of  said 
corporations,  parties  to  the  same,  and  all  the  property, 
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real,  personal  and  mixed,  and  all  the  debts  due  on  what- 
ever account  to  either  of  said  corporations,  *  *  *  shall 
be  taken  and  deemed  to  be  transferred  to  and  vested  in  such 
new  corporation,  without  further  act  or  deed;  and  all 
datfns,  demands^  property^  rights  of  ivay  and  every  other 
interest  shall  he  as  effectually  the  property  of  the  new  cor- 
poration  as  they  were  of  the  former  corporations,  parties 
to  the  said  agreement  and  act ;  and  the  title  to  all  real  estate, 
taken  by  deed  or  otherwise,  under  the  laws  of  this  State, 
vested  in  either  of  such  corporations,  parties  to  said 
agreement  and  act,  shall  not  be  deemed  to  revert  or  be  in 
any  way  impaired  by  reason  of  this  act,  or  anything  done 
by  virtue  thereof,  but  shall  be  vested  in  the  new  corpora- 
tion by  virtue  of  such  act  of  consolidation."  (Laws  of 
1869,  ch.  917,  §  4.)  We  see  no  escape  from  the  conclusion 
that  by  means  of  this  enactment  and  the  proceedings 
thereunder  the  legislature  transferred  to  the  plaintiff  the 
franchise  in  the  New  York  city  streets  which  it  had 
originally  bestowed  upon  the  Hudson  Eiver  Eailroad 
Company  in  1846. 

That  franchise,  it  must  be  borne  in  mind,  proceeded 
from  the  state  and  not  from  the  city.  At  that  time,  the 
authority  of  the  legislature  over  the  streets  of  a  munici- 
pality was  not  subject  to  the  constitutional  restrictions 
which  now  exist.  The  legislature  chose  to  make  the 
location  of  the  tracks  in  the  streets  of  New  York  depend- 
ent upon  the  assent  of  the  municipal  corporation,  but  it 
was  not  under  any  legal  obligation  to  do  so;  and  the 
fact  that  it  did  so,  gave  the  city  no  authority  to  with- 
draw or  cancel  the  franchise  after  it  had  once  been  made 
effective  by  the  city's  consent.  Assuming  the  existence 
of  that  power  in  any  one,  it  belonged  and  still  belongs  to 
the  legislature  and  not  to  the  corporation  of  the  city  of 
New  York.  (See  City  of  New  York  v.  Bryan,  196 
N.  Y.  158^)  The  learned  coimsel  for  the  respondent, 
relying  upon  the  case  of  People  v.  O'Brien  (111  N.  Y.  1) 
argues  that  "the  grant  to  the  Hudson  Eiver  Eailroad 
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Company  was  in  fee  and  invested  the  railroad  company 
with  an  interest  in  the  streets  in  perpetuity  to  the  extent 
necessary  for  the  railroad  which  it  was  authorized  by  the 
legislature  to  construct,  maintain  and  operate. "  There  is  a 
manifest  difference,  however,  between  the  franchise  which 
was  held  to  be  beyond  revocation  or  recall  in  the  O^Brien 
case  and  that  under  consideration  here.  That  was 
the  entire  franchise  to  construct  and  operate  a  railroad. 
"The  only  proposition  there  decided  was  that  the  reser- 
vation of  the  power  to  alter  or  repeal  the  charter  of  a 
corporation  did  not  reserve  the  power  to  revoke  or 
recall  the  franchises  given  to  it  to  construct  a  railroad." 
{City  of  New  York  v.  Bryan,  supra,  p.  165.)  The  per- 
mission given  to  the  directors  of  the  Hudson  River  Railroad 
Company  by  the  act  of  1846  ''to  locate  their  railroad" 
on  the  streets  in  controversy  was  considered  early  in 
the  history  of  this  court,  as  appears  from  the  opin- 
ion of  Denio,  Ch.  J.,  in  Davis  v.  Mayor,  etc.,  of  New 
York  {U  N.  Y.  506,  520),  where  he  said:  "The  spe- 
cial subject  of  railroads  passing  through  or  terminating 
in  cities,  early  engaged  the  attention  of  the  legislature, 
and  in  particular  cases  where  such  roads  terminated  in  the 
city  of  New  York,  express  power  was  given  to  the  mmiici- 
pal  government  to  license  their  location  in  the  streets. 
(Charter  of  the  N.  Y.  &  Harlem  R.  R"  Co.  [L.  1832,  ch. 
156],  §  1;  Charter  of  the  Hudson  River  R.  R.  Co.  [L.  1846, 
ch.  272],  §  1.)  It  will  be  remembered  that  the  cases  pro- 
vided for  in  these  statutes  were  railroads  running  from 
one  part  of  the  state  to  another,  and  to  be  located  for  the 
most  part  in  the  country,  and  upon  land  to  be  purchased 
or  acquired  by  the  companies,  and  where  the  intersec^tion 
of  a  highway,  or  the  running  upon  the  streets  of  a  city, 
was  merely  an  incident  of  the  general  design,  and  where  the 
whole  enterprise  would  be  greatly  embarrassed  or  entirely 
frustrated  unless  some  power  to  run  upon  highways  or 
streets  were  vested  in  some  public  body  or  magistrate." 
This  permission,  however,  as  I  have  endeavored  to  show, 
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sprang  originally  from  the  state.  Even  if  it  conferred 
an  irrevocable  property  right  under  the  doctrine  of  People 
V.  O^Brterij  it  would  not  follow  that  it  was  incapable  of 
modification  or  regulation  by  the  legislature  as  to  the 
manner  in  which  it  might  continue  to  be  enjoyed.  These 
questions,  however,  it  is  not  necessary  now  to  decide;  and 
so  far  as  I  have  discussed  them  I  express  my  own  impres- 
sions only.  The  right  of  the  respondent  to  resist  the 
attempt  of  the  city  to  compel  the  i-emoval  of  its  tracks  in 
the  absence  of  any  action  to  that  end  on  the  part  of 
the  state  is  clear,  whatever  may  be  the  power  of  the 
legislature  in  the  premises. 

In  granting  a  franchise  of  this  character,  indefinite  as 
to  its  duration,  the  legislature  evidently  contemplated 
that  it  should  be  enjoyed  by  the  successor  or  successors  of 
the  innnediate  grantee,  if  that  grantee  should  cease  to 
operate  the  railroad  between  Albany  and  New  York, 
either  in  consequence  of  ceasing^  to  be  a  corporation  or 
for  any  other  reason.  But,  as  Judge  Earl  said  in  Miner 
V.  N.  F.  C,  &  H.  B.  R.  R.  Co.  (123  N.  Y.  242,  249): 
"  While  the  life  of  the  corporation  was  limited  to  fifty 
years,  it  could  not  have  been  expected  that  it  should 
really  cease  to  exist  at  the  end  of  that  period.  While 
the  legislature  reserved  the  right  to  cut  its  lifeshort,  it 
also  had  the  power  to  extend  it.  It  is  the  experience  of 
mankind  that  such  quasi  public  corporations  never  come 
to  an  end  by  mere  effluxion  of  time.  A  railroad  corpo- 
ration which  had,  during  fifty  years,  rendered  a  valuable 
public  service  and  properly  discharged  its  corix)rate  f  mic- 
tions would,  with  the  passage  of  years,  become  more  and 
more  useful  and  more  and  more  a  necessity. "  In  the  case 
at  bar  the  legislature  did  not  in  express  terms  extend  the 
life  of  the  corjxjration  upon  which  the  franchise  in  ques- 
tion was  bestowed,  but  it  provided  for  the  continuance  of 
that  life  by  means  of  its  merger  into  a  corporation  which 
should  live  500  years.  At  the  same  time  the  interests  of 
the  public  in  the  other  direction  were  protected  by  the 
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reserved  right  of  amendment  and  repeal.  There  is  much 
evidence  in  the  record  before  ns  indicating  that  these 
interests  demand  a  radical  change  in  the  manner  in  which 
the  franchise  of  the  plaintiflf  shall  he  enjoyed.  Indeed  it 
is  said  in  the  brief  for  the  respondent:  ''The  conditions 
existing  in  the  streets  through  which  the  cars  pass  are 
conceded  to  be  bad  and  the  plaintiff  is  willing  to  make 
them  better."  These  are  matters,  however,  over  which 
the  courts  have  no  control.  The  question  upon  which  this 
litigation  turns  is  whether  the  plaintiff  can  lawfully  be 
put  off  the  sti-eets  by  the  city  of  New  York.  The  act  of 
the  legislature  which  permitted  the  Hudson  River  Rail- 
road Company  to  go  there  sixty-five  years  ago  and  which 
the  legislature  has  seen  fit  to  leave  in  full  force  and  effect 
ever  since,  compels  us  to  answer  that  question  in  the 
negative. 

It  follows  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs. 

CuLLEN,  Ch.  J.  I  concur  in  the  opinion  of  Judge  WiL- 
LARD  Bartlett  and  also  in  the  expression  of  his  personal 
view  as  to  the  power  of  the  legislature  to  modify  or  regu- 
late the  franchise  given  by  the  state  for  the  location  of  the 
plaintiff's  railroad  in  the  city  of  New  York.  There  is  this 
marked  distinction  between  the  present  case  and  that  of 
People  V.  O'Brien  (111  N.  Y.  1).  There  the  franchise 
granted  was  that  of  a  street  surface  railroad,  and  the 
repeal  of  the  right  to  maintain  a  road  in  the  street  was 
destructive  of  the  franchise.  There  is  no  franchise  in 
this  case  to  do  the  business  of  a  street  railroad,  and  the 
permission  to  occupy  the  street  was  solely  as  a  means  for 
running  from  one  terminus  of  the  road  to  the  other; 
nor  did  the  franchise  to  maintain  the  road  include  an 
unqualified  right  to  maintain  it  on  the  surface.  The 
"power  reserved  to  the  legislature  to  alter,  amend  or 
repeal  a  charter  authorizes  it  to  make  any  alteration 
or  amendment  of  a  charter  granted  subject  to  it,  which 
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will  not  defeat  or  substantially  impair  the  object  of  the 
grant,  or  any  rights  vested  under  it,  and  which  the  legis- 
lature may  deem  necessary  to  secure  either  that  object  or 
any  public  right."  {Close  v.  Olenwood  Cemetery y  107 
U.  S.  466,  476.)  Under  this  doctrine  the  Supreme  Court 
of  the  United  States  upheld  the  validity  of  an  act  of  the 
legislature  of  the  state  of  Connecticut  compelling  a  rail- 
road company  to  abolish,  at  its  own  expense,  all  grade 
crossings  as  a  valid  exercise  of  the  police  power.  {N.  Y. 
d;  New  England  R.  R.  Co.  v.  Bristol,  151  U.  S.  556.) 
So,  in  the  case  before  us,  I  think  it  clear  that  the  legis- 
lature may  so  regulate  the  plaintiiPs  railroad  in  the  city 
of  New  York  as  to  remove  the  constant  menace  and 
dangei  to  life  occasioned  by  its  present  operation. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner  and 
Chase,  JJ.,  concur  with  Willard  Bartlett,  J.;  Gray, 
Haight,  Vann,  Werner,  Willard  Bartlett  and  Chase, 
JJ.,  concur  with  Cullen,  Ch.  J. 

Judgment  affinned. 


The  People  of  the  State  of  New  York,  Respondent, 
V,  GuiSEPPi  Serimarco,  Appellant. 

Murder — evidence  as  to  premeditation  and  deUberation  — 
when  sufficient  to  warrant  submission  to  the  jury  of  the  charg^e  of 
murder  in  the  first  deg^ree  —  when  failure  of  court  to  instruct  jury 
as  to  manslaughter  in  the  first  degree  does  not  constitute  error. 

1.  On  examination  of  the  record  of  conviction  of  defendant  for 
murder  in  the  first  degree,  held^  that  the  evidence  bears  directly 
upon  the  question  of  premeditation  and  deliberation  charged 
against  him  and  was  of  sufficient  weight  and  cogency  to  warrant 
the  submission  to  the  jury  of  the  cliarge  of  murder  in  the  first 


2.  The  fact  that  the  trial  justice  defined  at  length  the  crime  of 

murder  in  the  first  degree  and  only  read  the  statutory  definition  of 

manslaughter  in  the  first  degree,  did  not  prejudice  defendant  since 

the  jury  had  the  right  to  find  him  guilty  of  murder  in  the  second 
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degree,  if  in  their  judgment  the  evidence  warranted  such  a  verdict, 
and  the  fact  that  they  did  not  find  such  a  verdict  precluded  the 
possibility  of  finding  a  verdict  based  upon  guilt  of  a  still  lower 
grade  of  homicide. 

(Argued  May  10,  1911;  decided  May  30,  1011.) 

Appeal  from  a  judgment  of  the  Supreme  Court  ren- 
dered March  29,  1910,  at  a  Trial  Term  for  the  county  of 
Westchester,  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  C.  Andrews  for  appellant.  There  was  not 
sufficient  evidence  of  premeditation  and  deliberation  to 
constitute  murder  in  the  first  degree.  {People  v.  Corey, 
157  N.  Y.  332.)  The  charge  was  prejudicial  to  the 
defendant.     {People  v.  Fiorentino,  197  N.  Y.  560.) 

Francis  A,  Winslow^  District  Attorney  {Lee  Parsons 
Davis  of  coimsel),  for  respondent.  The  evidence  was. 
sufficient  to  warrant  the  finding  of  the  verdict  of  murder 
in  the  first  degree.  {People  v.  Jackson^  196  N.  Y.  357; 
People  V.  Corey,  157  N.  Y.  332;  Leighton  v.  People,  88 
N.  Y.  117;  People  v.  Majone,  91  N.  Y.  211;  People  v. 
Del  Vermo,  192  N.  Y.  470.) 

Werner,  J.  On  the  6th  day  of  January,  1910,  in 
the  town  of  Mamaroneck,  in  the  county  of  Westchester, 
one  Savario  Feddo,  otherwise  known  as  Fido,  met  his 
death  by  the  hand  of  the  defendant,  Guiseppi  Serimarco. 
The  immediate  cause  of  death  was  a  stab  wound  inflicted 
by  the  defendant  upon  the  body  of  Fido  at  a  point  about 
one  inch  above  the  left  groin,  extending  into  the  posterior 
abdominal  wall  and  severing  the  external  iliac  artery. 
The  defendant  was  thereafter  indicted  for  the  crime  of 
murder  in  the  first  degree,  and  later  he  was  brought  to 
trial  and  convicted.  The  evidence  clearly  established  the 
death  of  Fido  and  the  defendant's  responsibLlity  for  it. 
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These  facts  have  never  been  at  issue,  and  the  only  ques- 
tions in  the  case  are  (1)  whether  the  evidence  as  to  the 
premeditation  and  •  deliberation  charged  against  the 
defendant  was  of  sufficient  weight  and  cogency  to  war- 
rant the  submission  to  the  jury  of  the  charge  of  murder 
in  the  first  degree,  and  (2)  whether  there  was  any  error 
in  the  charge  of  the  learned  trial  court  to  the  jury. 

The  evidence  which  bears  directly  upon  the  question 
whether  the  defendant  committed  the  crime  of  murder  in 
the  first  degree  is  comprehended  in  a  very  few  words,  and 
its  significance  can  only  be  appreciated  after  a  recital  of 
all  the  circiunstances  which  cluster  around  the  homicide. 

As  is  indicated  by  the  names  of  the  deceased  and  the 
defendant,  they  were  both  Italians.  They  were  acquaint- 
ances, if  not  friends.  On  the  afternoon  of  the  homicide 
the  defendant  and  one  Alloy  met  in  a  saloon  at  Mamaro- 
neck.  There  they  played  cards  for  about  three  hours, 
and  during  that  time  each  drank  about  five  glasses  of 
beer.  At  about  five  o'clock  in  the  afternoon  they  left 
the  saloon  and  proceeded  to  the  house  of  one  Tomasso 
Lorocco,  where  they  remained  for  supper,  during  the 
course  of  which  three  pints  of  beer  were  consmned  by 
the  nine  or  ten  persons  who  partook  of  the  meal.  Mean- 
while a  yoimg  son  of  Lorocco  was  sent  downstairs  to 
ask  if  Fido  would  allow  his  rooms  to  be  used  for  dancing, 
and  if  he  would  play  for  the  dancers.  The  boy  returned, 
saying  that  Fido  did  not  wish  to  play  as  he  was  tired 
from  the  hard  work  of  the  day,  and  must  start  again 
early  on  the  morrow.  Thereupon  the  defendant  went 
down  to  importune  the  deceased,  and  soon  returned  with 
a  message  that  the  latter  had  consented  to  play.  The 
party  went  downstairs  and  dancing  began.  Fido  played 
upon  the  violin.  Beer  was  sent  for,  and  the  dancers 
paused  occasionally  to  partake.  The  defendant  danced 
so  vigorously  as  to  become  considerably  heated,  and  he 
stopped  for  a  drink.  He  asked  Alloy  if  there  was  more 
beer,  whereupon  Alloy  poured  out  what  was  left  in  the 
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pitcher,  less  than  half  a  glass,  and  handed  it  to  the 
defendant,  who  took  it  and  threw  glass  and  contents  at 
Alloy,  who  escaped  by  dodging.  Alloy  approached  the 
defendant  with  some  words  of  friendly  remonstrance, 
when  the  latter  struck  him  a  blow  with  the  fist.  At  this 
juncture  the  deceased  interfered  as  a  peacemaker,  with 
the  traditional  result.  Having  suggeste<l  to  the  defend- 
ant that  he  did  not  want  any  trouble  or  quarreUng  over 
so  sUght  a  matter,  Fido  put  his  hands  upon  the  defend- 
ant and  pushed  him  to  a  seat  in  a  chair  which  stood  near 
the  wall.  This  is  the  point  at  which  the  story  of  what 
happened  bears  directly  upon  the  question  of  premedita- 
tion and  deUberation.  The  defendant,  being  seated  in 
the  chair,  and  having  "sat  a  httle  while,"  according  to 
the  statement  of  Fiorto,  the  only  witness  called  by  him, 
addressed  the  deceased  and  said,  "I  would  like  to  get 
my  handkerchief  from  the  overcoat,"  referring  to  an 
overcoat  which  hung  on  a  hook  attached  to  the  wall 
behind  the  chair.  The  defendant  stood  up,  reached  for 
the  coat  pocket  and  drew  therefrom  a  large  knife  with 
an  open,  rigid  blade,  which  he  instantly  plunged  into  the 
abdomen  of  the  deceased,  with  the  result  already  stated. 
The  testimony  of  this  defendant's  witness  upon  this  point 
is  corroborated  by  every  one  of  the  six  Itahan  witnesses 
called  for  the  prosecution,  and  is  contradicted  by  no  one. 
The  mere  statement  of  this  evidence  discloses  the  pur- 
pose for  which  it  was  elicited,  and  its  exact  pertinence  to 
the  one  feature  which  differentiates  the  crime  of  murder 
in  the  first  degree  from  the  crime  of  murder  in  the  sec- 
ond degree.  It  bore  directly  and  cogently  upon  the  ques- 
tion whether  there  was  time  for  refiection  or  deliberation 
between  the  first  murderous  impulse  and  the  actual 
commission  of  the  act.  The  defendant's  suggestion 
that  he  would  like  to  get  his  handkerchief  from  his 
coat  pocket,  followed  by  his  production  of  the  deadly 
knife  is  a  demonstration  of  the  working  of  his  mind. 
He  apparently  realized  that  if,  without  explanation  or 
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subterfuge,  he  should  reach  for  his  overooat  pocket,  his 
attempt  might  be  anticipated  by  Fido  and  the  others 
who  were  interested  in  preventing  further  trouble.  It 
was  his  evident  purpose,  therefore,  to  throw  them  off 
their  guard,  and  he  chose  a  method  which  discloses  his 
conscious  thought.  What  could  have  been  more  natu- 
ral, and  more  likely  to  disarm  suspicion  than  his  simple 
request  that  he  be  allowed  to  get  his  handkerchief?  It 
seems  like  trifling  with  reason  and  common  sense  to 
discuss  at  length  this  feature  of  the  trial,  and  we  leave 
it  with  the  suggestion  that  the  evidence  not  only  justi- 
fied but  required  the  submission  to  the  jury  of  the 
two  elements  of  premeditation  and  deliberation.  This  is 
a  case  precisely  covered  by  the  fine  definition  of  Judge 
Earl  in  People  v.  Majone  (91  N.  Y.  212).  To  constitute 
the  crime  of  murder  in  the  first  degree  there  must  not 
only  be  an  intention  to  kill,  but  also  a  deliberate  and  pre- 
meditated design  to  kill.  ^'Such  design  must  precede 
the  killing  by  some  appreciable  space  of  time.  But  the 
time  need  not  be  long.  It  must  be  sufficient  for  some 
reflection  and  consideration  upon  the  matter,  for  choice 
to  kill  or  not  to  kill,  and  for  the  formation  of  a  definite 
purpose  to  kill.  And  when  the  time  is  sufficient  for  this, 
it  matters  hot  how  brief  it  is.  The  hmnan  mind  acts  with 
celerity  which  it  is  sometimes  impossible  to  measure,  and 
whether  a  deUberate  and  premeditated  design  to  kill  was 
formed  must  be  determined  from  all  the  circumstances  of 
the  case."  Without  this  bit  of  evidence  disclosing  the 
defendant's  mental  operations  it  might  have  been  prudent, 
if  not  necessary,  for  the  trial  justice  to  have  withdrawn 
from  the  jury  the  consideration  of  the  charge  of  murder 
in  the  first  degree;  but  with  that  evidence  in  the  case,  it  was 
for  the  jury  to  decide  whether  the  defendant  had  exer- 
cised premeditation  and  deliberation  in  forming  his  intent 
tokiU. 

Counsel  for  the  defendant  suggests,  rather  than  argues, 
that  the  charge  of  the  learned  trial  court  was  not  quite 
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fair  to  the  accused.  He  says  that  the  question  was  not 
whether  the  defendant  was  guilty,  "  but  of  what  was  he 
guilty;  murder  in  the  first  degree,  murder  in  the  second 
degree,  or  manslaughter  in  one  of  its  degrees? "  Defend- 
ant's coimsel  urges  that  because  the  justice  defined  at 
length  the  crime  of  murder  in  the  first  degree  and  only 
read  the  statutory  definition  of  manslaughter  in  the  first 
degree,  the  defendant's  cause  must  have  been  prejudiced. 
The  fact  that  the  jury  convicted  the  defendant  of  murder 
in  the  first  degree  is  a  sufficient  answer  to  this  conten- 
tion. It  is  apparent  that  the  defendant  could  not  have 
been  prejudiced  by  the  failure  of  the  trial  justice  to 
charge  more  fully  upon  the  subject  of  manslaughter  in  the 
first  degree,  for  the  jury  had  the  right  to  return  a  verdict 
of  guilty  of  murder  in  the  second  degree,  if  in  their  judg- 
ment  the  evidence  warranted  such  a  verdict.  The  fact 
that  they  did  not  find  such  a  verdict  precluded  the  possi- 
bility of  finding  a  verdict  based  upon  guilt  of  a  still 
lower  grade  of  homicide,  and  thus  it  is  evident  that  the 
failure  of  the  learned  trial  justice  to  charge  more  fully 
upon  the  subject  of  manslaughter  in  the  first  degree  waa 
not  of  the  sUghtest  consequence  in  the  case.  To  all  this 
we  may  add  that  the  charge  was  exceedingly  clear,  and 
plainly  fair.  The  defendant  has  been  ably  defended  by 
competent  counsel,  he  has  had  an  impartial  trial,  the 
review  of  the  record  discloses  no  errors,  and  the  judgment 
of  conviction  must  be  affirmed. 

CuLLEN,  Ch.  J.,  Haight,  Willard  Bartlett,  Hiscx>ck 
and  Collin,  JJ.,  concur;  Chase,  J.,  absent. 

Judgment  of  conviction  affirmed. 


1911.]  Weyand  v.  Park  Terrace  Co.  231 

N.  Y.  Rep.]  Statement  of  case. 


Henry  Weyand  et  al.,  Eespondents,  v.  The  Park  Ter- 
race Company,  Appellant,  Impleaded  with  Others. 

Bebtor  and  creditor  —  place  of  payment  of  indebtedness. 

1.  Although  it  is  a  general  rule  that  a  debtor  must  seek  his  cred- 
itor to  make  payment  of  his  indebtedness,  the  parties  to  a  contract 
may  provide  therein  where  payments  thereon  shaU  be  made. 

2.  Where  a  contract  is  made  outside  of  the  state  in  which  the 
promisor  resides  and  it  does  not,  either  by  express  terms  or  by  fair 
inference,  provide  where  the  same  is  to  be  performed  it  will  be  pre- 
sumed that  the  parties  intend  that  it  shallbe  performed  at  the  place 
where  it  is  made,  and  the  promisor  must  provide  at  such  place  to 
make  the  payments  thereon. 

8.  Where  a  contract  is  made  in  this  state  either  with  a  person  then 
resident  of  this  state,  who  afterwards  removes  therefrom,  or  with  a 
non-resident  of  this  state,  it  is  the  duty  of  the  promisee  to  provide 
a  place  in  this  state  where  payments  thereon  can  be  made,  and  it  is 
not  necessary  for  the  debtor  to  go  beyond  the  bounds  of  this  state 
to  make  payments  thereon. 

4.  English  and  American  authorities  on  the  subject  collated  and 
considered. 

Weyand  v.  Park  Terrace  Co,^  135  App.  Div.  821,  reversed. 

(Argued  March  29,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  21,  1910,  which  affinned  a  final  judg- 
ment of  foreclosure  and  sale  entered  upon  an  interlocu- 
tory judgment  in  favor  of  plaintiff  directed  by  the  Appel- 
late Division  upon  its  reversal  of  a  prior  judgment  of 
Special  Term  dismissing  the  complaint. 

On  the  29th  day  of  January,  1907,  the  plaintiffs  conveyed 
to  the  defendant  Randall  certain  real  property  in  the 
county  of  Queens,  in  this  state,  and  took  from  said  Ran- 
dall a  bond  of  $11,000  with  a  mortgage  on  said  real  prop- 
erty as  collateral  thereto  as  a  part  of  the  purchase  price 
thereof.  Said  bond  and  mortgage  were  each  dated  Jan- 
uary 29,  1907,  and  the  amount  thereof  was  by  the  terms 
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of  each  payable  by  said  Randall  on  the  13th  day  of  Feb- 
ruary, 1910,  with  interest  thereon  to  be  computed  from 
the  18th  day  of  February,  1907,  at  the  rate  of  five  and 
one-half  per  cent  per  annum,  and  to  be  paid  on  the  13th 
day  of  August  next  ensuing  the  date  thereof,  and  semi- 
annually thereafter.  No  place  for  the  payment  of  interest 
or  principal  was  expressly  stated  in  the  bond  or  mortgage. 

It  was  further  provided  therein  that  the  principal  sum 
of  $11,000  should  become  due  at  the  plaintiffs'  option  after 
default  in  the  payment  of  any  installment  of  interest  as 
therein  provided  for  thirty  days  or  after  default  in  the 
payment  of  any  tax  or  assessment  for  sixty  days. 

The  interest  which  fell  due  thereon  August  13, 1907,  was 
not  paid  within  thirty  days  after  it  became  due.  On  the 
15th  day  of  July,  1907,  the  mortgaged  property  was  con- 
veyed to  the  defendant,  The  Park  Terrace  Company,  a 
domestic  corporation.  At  all  times  subsequent  to  the  12th 
day  of  August,  1 9()7,  the  defendant.  The  Park  Terrace  Com- 
pany, was  ready,  willing  and  able  to  pay  the  interest  that 
became  due  on  August  13,  1907,  at  any  place  withm  the 
state  of  New  York.  The  plaintiffs  at  all  times  subse- 
quent to  said  12th  day  of  August,  1907,  resided  in  Water- 
bury,  Connecticut,  and  had  no  agent  to  whom  the  interest 
could  be  paid  witliin  the  state  of  New  York.  The  interest 
not  being  paid  to  the  plaintiffs  within  thirty  days  after 
August  13,  1907,  they  elected  that  the  whole  principal 
sum  be  immediately  due  and  payable,  and  on  or  about 
the  2t)th  day  of  September,  1907,  said  The  Park  Terrace 
Company  had  notice  and  knowledge  of  such  election. 
The  defendant,  The  Park  Terrace  Company,  thereafter 
tendered  said  interest  to  the  plaintiffs  at  Waterbury, 
but .  the  plaintiffs  refused  to  receive  the  same  and  this 
action  was  brought  to  foreclose  said  mortgage.  At  the 
trial  the  question  litigated  was  the  right  of  the  plain- 
tiffs to  declare  the  principal  of  said  bond  and  mort- 
gage due  and  payable  by  reason  of  the  failure  of  the 
defendants  to  pay  said  interest  within  thirty  days  after 
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August  13,  1907,  or  tender  the  same  at  Waterbury.  At 
the  Special  Term  plaintiffs'  complaint  was  dismissed  on 
the  merits.  An  appeal  was  taken  from  the  judgment 
entered  thereon  to  said  Appellate  Division  where  the 
judgment  was  reversed  upon  questions  of  law  only. 
{Weyand  v.  Randall^  131  App.  Div.  167.)  An  interlocu- 
tory judgment  was  entered  and  a  reference  was  granted 
to  compute  the  amount  due.  A  report  was  made  by  the 
referee  and  final  judgment  was  thereafter  entered  for  the 
foreclosure  and  sale  of  the  mortgaged  property.  An 
appeal  was  taken  therefrom  to  the  Appellate  Division, 
where  such  judgment  was  unanimously  affirmed.  (  Wey- 
and y.  Park  Terrace  Co.,  135  App.  Div.  821.)  Further 
facts  appear  in  the  opinion. 

H.  Schieffelin  Sayers  for  appellant.  The  owner  need 
not  follow  the  mortgagee  out  of  the  state.  (Thomas  on 
Mort.  [2d  ed.j  157,  §  231;  Hale  v.  Pattou,  60  N.  Y.  236; 
Houhie  v.  Volkeningy  49  How.  Pr.  169;  Olmstead  v. 
Mihle,  18  Wkly.  Dig.  486;  Smith  v.  Smith,  25  Wend. 
405;  Fessard  v.  Mugnier,  18  C.  B.  [N.  S.J  286.) 

Frederick  S.  Jackson  for  respondents.  The  matters 
set  up  to  excuse  the  default  in  payment  of  the  interest 
were  insufficient  in  law.  {Taylor  v.  Blair,  59  Him,  347, 
351;  Lumberman's  Ins.  Co.  v.  Meyer,  197  U.  S.  407,  417; 
Sheldon  v.  Haxtun,  91  N.  Y.  124;  Taylor  v.  Snyder,  3 
Den.  145;  Spies  v.  Oilmore,  1  N.  Y.  321;  Foster  v. 
Julien,  24  N.  Y.  28;  Adams  v.  Leland,  30  N.  Y.  309; 
Stoker  v.  Cogswell,  25  How.  Pr.  267;  Bank  of  Orleans 
V.  Oray,  78  Mass.  469;  McOruder  v.  Bank  of  Wash.,  9 
Wheat.  598.) 

Chase,  J.  The  fact  that  contracts  between  residents  of 
different  states  and  countries  are  and  have  been  for  many 
years  very  niunerous,  and  that  there  are  comparatively 
few  reported  decisions  affecting  the  question   involved 
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in  this  action,  indicates  that  there  have  been  for  a*  long 
period  of  time  generally  recognized  rules  governing  the 
place  where  pajmaents  pursuant  to  contract  must  be 
made. 

The  intention  of  the  parties  to  a  contract  as  to  the  place 
where  payments  are  to  be  made  usually  appears  by  express 
provision,  or  necessary  inference  in  the  contract  itself. 
In  cases  where  the  intention  does  not  thus  appear,  the 
rules  governing  the  place  of  such  payments  are  not  so 
important  as  that  they  shall  be  certain  and  not  shifting 
or  subject  to  misimderstanding.  The  rules  heretofore 
established  and  asserted  are,  therefore,  important  to 
determine  what  decision  should  be  made  in  this  case. 

The  subject  of  the  place  of  payment  was  discussed  to 
some  extent  by  ancient  writers,  and  there  are  a  few 
reported  cases  in  which  the  question  has  been  considered, 
from  some  of  each  we  will  quote. 

Coke  on  Littleton  (first  American  from  the  last  London 
edition,  1827,  vol.  2,  star  page  47),  quoting  from  Little- 
ton, says:  **  Also,  upon  such  case  of  feoffment  in  mort- 
gage, a  question  has  been  demanded  in  what  place  the 
feoffor  is  bound  to  tender  the  money  to  the  feoffee  at  the 
day  appointed  etc.  And  some  have  said,  upon  the  land  ^ 
holden  in  mortgage,  because  the  condition  is  depending 
upon  the  land.  And  they  have  said,  that  if  the  feoffor 
be  upon  the  land  there  ready  to  pay  the  money  to  the 
feoffee  at  the  day  set  and  the  feoffee  be  not  then  there, 
then  the  feoffor  is  quit  and  excused  of  the  payment  of  the 
money,  for  that  no  default  is  in  him.  But  it  seemeth  to 
some  that  the  law  is  contrary,  and  that  default  is  in  him; 
for  he  is  bound  to  seek  the  feoffee  if  he  be  then  in  any 
other  place  within  the  realm  of  England.  As  if  a  man 
be  bound  in  an  obhgation  of  20  pound  upon  condition 
indorsed  upon  the  same  obligation,  that  if  he  pay  to  him, 
to  whom  the  obligation  is  made,  at  such  a  day  10 
pound,  then  the  obligation  of  20  pound  shall  lose  his 
force,  and  be  holden  for  nothing;  in  this  case  it  behoveth 
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him  that  made  the  obligation  to  seek  him  to  whom  the 
obligation  is  made,  if  he  be  in  England,  and  at  the  day 
set  to  tender  unto  him  the  said  10  pound,  otherwise  he 
shall  forfeit  the  sum  of  20  pound  comprised  within  the 
obligation,  etc.  And  so  it  seemeth  in  the  other  case,  etc. 
*  *  *  And  it  seems  to  them,  that  it  shall  be  more 
projjerly  said,  that  the  estate  of  the  land  is  depending 
upon  the  condition,  than  to  say  that  the  condition  is 
depending  upon  the  land,  etc." 

And  Coke,  commenting  upon  such  quotation,  approves 
the  statement  that  the  feoffor's  obUgation  to  seek  the 
feoffee  does  not  extend  without  the  realm  of  the  king- 
dom. And  in  connection  therewith  he  says:  *'  ^  Within 
the  realm  of  England. '  For  if  he  be  out  of  the  realm  of 
England  he  is  not  bound  to  seek  him,  or  to  go  out  of  the 
realm  tmto  him." 

Referring  to  the  same  section  of  Littleton  it  is  said  in 
Shepard's  Touchstone  (star  page  378):  ''If  the  condition 
of  an  obUgation  be  to  pay  money,  or  to  do  any  like  transi- 
tory act  to  the  obligee  on  a  day  certain,  but  no  place  is 
set  down  where  it  shall  be  done;  in  this  case  it  must  be 
done  to  the  person  of  the  obligee,  wheresoever  he  be;  and 
for  this  purpose,  the  obUgor  must  at  his  peril  seek  out  the 
obligee,  if  he  be  intra  quattuor  maria,  otherwise  the  obli- 
gation is  forfeit;  but  if  the  obhgee  be  not  within  the  king- 
dom at  the  time  when  the  thing  is  to  be  done,  he  is  not 
bound  to  seek  him,  so  neither  is  the  obligation  forfeit  for 
not  doing  of  the  thing." 

The  common-law  rule  in  England  did  not  in  any  way 
prevent  making  a  contract  expressly  stating  where  the 
obligation  should  be  performed,  and  in  a  case  where  a 
contract  was  made  out  of  the  kingdom,  it  was  by  the 
English  courts  in  the  absence  of  an  express  agreement 
held  that  the  intention  of  the  parties  was  to  perform  the 
contract  at  the  place  in  which  the  contract  was  made. 

In  Fessardv.  Mugnier  {IS  Com.  Bench  [N.  S.],  286)  the 
chief  judge  dehvering  the  opinion  of  the  court  says:  "The 
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authorities  seem  to  me  to  establish  this  distinction:  that, 
if  the  plaintiff  was  in  England  when  the  contract  was 
made,  and  went  beyond  the  seas  afterwards,  the  law 
would  not  cast  upon  the  defendant  the  duty  of  following 
him  for  the  purpose  of  paying  or  tendering  the  money. 
The  contract  in  that  case  would  be  construed  to  mean, 
that  the  debtor  would  on  the  day  named  pay  the  creditor 
the  money,  provided  he  was  then  in  England  ready  to 
receive  it.  But  where,  as  here,  the  contract  was  made 
in  Paris,  and  the  plaintiff  was  residing  in  Paris  at  the 
time  of  the  execution  of  the  deed  and  at  the  time  of  its 
registration  his  absence  abroad  affords  no  excuse  for  the 
defendant's  not  tendering  him  the  money."  It  will  be 
seen  that  the  place  of  making  the  contract  and  not  the 
residence  of  the  creditor  determines  whether  the  debtor 
is  required  to  seek  the  creditor  beyond  the  bounds  of  the 
kingdom  to  make  payment  of  the  obUgation. 

It  is  always  competent  for  the  parties  to  a  contract  to 
provide  thereby  in  express  terms  the  place  where  pay- 
ments which  shall  become  due  thereon  are  to  be  made. 
While  it  is  a  rule  of  quite  general  acceptation  that  a 
debtor  must  seek  his  creditor  to  pay  his  indebtedness,  it  is 
always  open  to  the  parties  to  show  by  the  express  terms 
of  the  contract  or  by  fair  inference  therefrom  that  it 
was  the  intention  of  the  parties  to  pay  at  a  particular 
place  or  within  a  particular  state  or  country.  The 
state  or  countiy  in  which  the  contract  is  made  has  an 
important  or  perhaj^s  controlling  bearing  in  determining 
whether  a  debtor  is  required  to  go  beyond  the  bounds  of 
the  state  or  coimtry  of  his  residence  to  make  payments 
upcm  the  contract. 

In  De  Wolfy.  Johnson  (23  U.  S.  [10  Wheaton]  367)  a 
contract  for  the  loan  of  money  was  made  in  Ehode  Island 
and  secured  by  a  mortgage  upon  real  property  in  Ken- 
tucky. The  court  referring  to  the  contract  say;  ''  With 
regard  to  the  locality  of  the  contract  of  1815  we  have  no 
doubt  that  it  must  be  governed  by  the  law  of  Rhode 
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Island.  The  proof  is  positive  that  it  was  entered  into 
there,  and  there  is  nothing  that  can  raise  a  question  but 
the  circumstance  of  its  making  a  part  of  the  contract, 
that  it  should  be  secured  by  conveyances  of  Kentucky 
land.  But  the  point  is  established,  that  the  mere  taking 
of  foreign  security  does  not  alter  the  locality  of  the  con- 
tract with  regard  to  the  legal  interest.  Taking  foreign 
security  does  not  necessarily  draw  after  it  the  conse- 
quence that  the  contract  is  to  be  fulfilled  where  the  secur- 
ity is  taken.  The  legal  fulfillment  of  a  contract  of  loan, 
on  the  part  of  the  borrower,  in  repayment  of  the  money, 
and  the  security  given  is  but  the  means  of  securing  what 
he  has  contracted  for,  which,  in  the  eye  of  the  law,  is  to 
pay  where  he  borrows,  unless  another  place  of  payment 
be  expressly  designated  by  the  contract.  No  tender 
would  have  been  effectual  to  discharge  the  mortgagee, 
unless  made  in  Ehode  Island.  On  a  bill  to  redeem,  a 
court  of  equity  would  not  have  listened  to  the  idea  of 
calling  the  mortgagee  to  Kentucky  in  order  to  receive  a 
tender."    {Allshmise  v.  Ramsay^  6  Whart.  [Pa.]  331.) 

If  the  contract  of  loan  in  the  action  now  under  consider- 
ation had  been  made  in  Waterbury  the  language  quoted 
from  the  opinion  in  De  Wolf  v.  Johnson  would  be  pecu- 
liarly applicable.  While  the  findings  in  the  action  under 
consideration  do  not  show  that  the  contract  was  executed 
in  the  state  of  New  York,  neither  do  they  show  that  the 
plaintiffs,  at  the  time  of  the  execution  of  the  contract, 
were  residents  of  Waterbury.  It  appears,  however,  from 
the  record  that  the  plaintiffs  were  residents  of  Waterbury 
when  the  contract  was  made,  and  also  that  the  bond  and 
mortgage  constituting  the  contract  between  the  parties 
were  executed  and  delivered  in  this  state  as  a  part  of  the 
transaction  in  the  transfer  of  the  real  property  described 
from  the  plaintiffs  to  the  defendant  Randall,  and  as  security 
for  the  payment  of  a  part  of  the  purchase  price  of  said 
real  property.  The  presimaption  that  the  parties  to  a  con- 
tract intend  that  the  borrower  shall  pay  where  he  borrows 
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has  been  quite  generally  sustained,  at  least  to  the  extent 
of  inferring  an  intent  to  pay  within  the  state  or  coiuitry 
where  the  contract  requiring  the  payment  is  made.  It 
appears  from  the  quotation  from  Fessard  v.  Mugnier 
{supra)  that  such  is  the  rule  in  England.  The  case  of 
Chapman  v.  Robertson  (♦>  Paige,  627),  so  far  as  it  holds 
that  the  place  where  the  mortgaged  property  is  situated 
governs  in  determining  the  place  of  payment  as  against 
the  place  where  a  loan  is  made  which  is  secured  by  the 
mortgage  on  such  property,  has  been  frequently  criti- 
cised. (Story  on  Conflict  of  Laws  [8th  ed.],  402;  Cope  v. 
Alden,  53  Barb.  350;  Kent's  Gomm.  vol.  2,  4()1,  note  1:; 
Curtis  V.  Leavitty  15  N.  Y.  9,  89;  Dickinson  v.  Edwards j 
77  N.  Y.  573;  Manhattan  Life  Ins.  Co,  v.  Johnson,  188 
N.  Y.  108,  112.) 

It  was  said  in  this  state  early  in  the  last  century  by 
Cowen  in  his  treatise  that  '*  If  a  place  of  payment  or  per- 
formance be  mentioned  in  the  contract  the  tender  can  only 
be  made  there.  If  no  place  be  mentioned  for  paying  a  sum 
in  gross  it  must  be  tendered  to  the  party  personally  if  in 
the  state,  but  the  tenderor  is  not  bound  to  seek  the  party 
out  of  the  state."  {Allshouse  v.  Ramsay,  supra;  Littell 
V.  Nichols,  Hardin  [Ky.],  66;  Taskerv.  Bartlett,  5  Gush. 
359;  King  v.  Finch,  60  Ind.  423;  Galloway  v.  Standard 
Fire  Ins.  Co.,  45  W.  Va.  237;  Oill  v.  Bradley,  21  Minn, 
15.) 

It  is  quite  generally  asserted  in  the  encyclopsBdias  and 
text  books  that  the  rule  is  well  settled  that  a  debtor  is  not 
required  to  seek  a  creditor  out  of  the  state.  (Am.  &  Eng. 
Ency.  of  Law,  vol.  22,  page  533,  and  cases  cited;  Gyc. 
vol.  30,  page  1185;  Thomas  on  Mortgages  [2d  ed.],  sec. 
231;  Beach  Modem  Law  of  Gontracts,  sec.  329;  8  Paige 
on  Contracts,  sees.  329,  1420.) 

The  question  was  considered  in  this  court  in  Hale  v. 
Patton  (r)0  N.  Y.  233)  and  it  was  by  that  case  astabUshed 
in  this  state  that  where  a  contract  is  made  within  the 
state  and  the  creditor,  between  the  time  of  entering  into 
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the  contract  and  the  tune  when  the  payment  becomes  due 
thereon,  departs  from  the  state,  the  debtor  is  not  required 
to  follow  the  creditor  for  the  purpose  of  paying  the 
indebtedness.  The  court  in  that  case  say:  ^*  In  general  a 
debtor,  who  is  indebted  on  a  money  obligation,  is  bound, 
if  no  place  of  payment  is  specified  in  the  contract,  to  seek 
the  creditor  and  make  payment  to  him  personally.  But 
this  rule  is-subject  to  the  exception  that  if  the  creditor  is 
out  of  the  state  when  payment  is  to  be  made,  the  debtor 
i^  not  obUged  to  follow  him,  but  readiness  to  pay  within 
the  state  in  that  case  will  be  as  effectual  as  actual  pay- 
ment to  save  a  forfeiture.  .  (Co.  Litt.  304,  2;  Smith  v, 
Smithy  25  Wend.  405;  Allshouse  v.  Bamsay,  6  Whart. 
[Pa.]  331;  Southworth  v.  Smith,  7  Cush.  391;  Taskery. 
Bartlett,  5  id.  359.)  The  judge,  before  whom  the  case  was 
tried,  found  that  the  plaintiff  was  absent  from  the  state 
from  the  8th  of  January,  1873,  and  that  the  defendant, 
during  the  whole  of  that  month,  had  the  money  and  was 
ready  and  willing  to  pay  the  interest.  This,  within 
the  general  rule,  excused  the  defendant  from  actual 
performance  of  the  condition."    (p.  236.) 

In  Houbie  v.  Volkening  (49  How.  Pr.  169)  the  court  say: 
"  If  a  contract  is  made  in  this  state,  between  residents 
in  this  state,  the  presumption  is  that  it  is  to  be  performed 
within  this  state;  and  it  would  be  a  great  hardship  to 
compel  the  debtor  to  travel  all  the  world  over  to  make 
his  tender.  The  rule  has  long  been  established  in  Eng- 
land that  the  debtor  was  not  bound  to  follow  his  creditor 
beyond  the  four  seas  to  make  a  tender,  and  the  same  rule 
has  been  adopted  in  our  state."  {Orussy  v.  Schneider,  55 
How.  Pr.,  188.)  The  Appellate  Division  cited  as  authority 
for  a  contrary  conclusion  Taylor  v.  Blair  (59  Hun,  347) 
and  Perm.  Lumbermen's  Mut.  F,  Insurance  Co,  v.  Meyer 
(197  U.  S.  407).  In  the  Taylor  v.  Blair  case  there  was  an 
agreement  in  connection  with  the  purchase  of  certain  shares 
of  stock,  that  at  the  end  of  one  year  from  the  date  of  the 
purchase,  if  the  plaintiff's  intestate  desired  to  sell  the  shares 
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at  the  price  paid  for  them,  the  defendants  would  purchase 
the  same  and  pay  to  the  plaintiff's  intestate  the  amount  paid 
by  him  for  the  same,  with  interest.  It  was  in  that  action 
held  that  it  was  incumbent  upon  the  plaintiff  to  tender  a 
transfer  of  said  shares  to  the  parties  agreeing  to  purchase 
the  same.  The  defendants  at  the  time  the  contract  was 
made  and  at  the  time  when  it  was  necessary  to  make  the 
tender  resided  in  Pennsylvania,  but  the  corporation 
whose  st(x;k  was  under  consideration  had  an  office  in  the 
city  of  New  York,  and  one  of  the  defendants,  the  presi- 
dent of  said  coi-poration,  and  the  other  of  the  defendants, 
one  of  its  trustees,  made  the  office  of  said  corporation 
their  headquarters  in  New  York,  and  the  case  holds  that 
nothing  relieved  the  plaintiff's  intestate  from  making  a 
tender  or  offer  of  the  shares  of  stock  to  the  defendants 
personally  at  their  place  of  residence  in  the  state  of  Penn- 
sylvania or  at  their  office  in  the  city  of  New  York. 

In  the  Perm.  Lumhermen^s  Mut.  F.  Ins.  Co.  v.  Meyer 
case  the  defendant  was  a  resident  of  the  state  of  New  York 
and  the  insurance  company  was  a  foreign  corporation 
with  its  office  in  Pennsylvania.  The  insurance  policies 
upon  which  the  action  was  brought  were  executed  in 
Philadelphia  and  sent  to  Meyer  in  Rochester.  The  ques- 
tion involved  in  that  case  was  whether  the  service  of  the 
simimons  within  the  state  of  New  York  upon  a  resident 
director  of  the  defendant  under  the  facts  fully  stated  in 
the  case  constituted  a  valid  service  conferring  jurisdic- 
tion on  a  Federal  court  sitting  within  the  state  of  New 
York.  The  suggestion  in  the  opinion  that  the  language 
of  this  court  in  Hale  v.  Pat  toil  (supra)  referred  only  to  the 
subsequent  absence  of  the  creditor  from  the  state  which 
was  his  domicile  when  the  contract  was  made  was 
unnecessary  to  the  decision  in  that  case  and  is  but  an 
expression  of  opinion. 

The  rules  relating  to  the  place  where  payments  should 
be  made  upon  contract  have  been  established  by  long 
usage  and  can  be  stated  briefly  as  follows: 
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1.  It  is  a  general  rule  that  a  debtor  must  seek  his 
creditor  to  make  payment  of  his  indebtedness. 

2.  The  parties  to  a  contract  may  provide  therein  where 
I)ayments  thereon  shall  be  made. 

3.  Where  a  contract  is  made  outside  of  the  state  in  which 
the  promisor  resides,  and  it  does  not,  either  by  express 
terms  or  by  fair  inference,  provide  where  the  same  is  to 
be  performed  it  will  be  presumed  that  the  parties  intend 
that  it  shall  be  performed  at  the  place  where  it  is  made, 
and  the  promisor  must  provide  at  such  place  to  make 
the  payments  thereon. 

4.  Where  a  contract  is  made  in  this  state  either  with 
a  person  then  a  resident  of  this  state,  who  afterwards 
removes  therefrom,  or  with  a  non-resident  of  this  state, 
it  is  the  duty  of  the  promisee  to  provide  a  place  in  this 
state  where  payments  can  be  made,  and  it  is  not  neces- 
sary for  the  debtor  to  go  beyond  the  bounds  of  this  state 
to  make  payments  thereon. 

Where  a  person  promises  to  pay  specified  amounts  from 
time  to  time  pursuant  to  a  written  contract,  if  he  or  the 
payee  desire  that  the  same  be  paid  at  a  particular  place, 
it  is  just  as  easy  to  specify  in  the  instrument  the  place 
where,  as  the  time  when,  such  payments  are  to  be  made. 

Other  questions  are  suggested  by  the  briefs  and  the 
arguments  of  counsel,  but  upon  the  findings  of  fact  made 
at  the  trial  at  Special  Term,  which  have  never  been 
reversed  and  are  in  no  way  assailed  in  this  court,  the 
judgment  of  the  Special  Term  dismissing  the  plaintiff's 
complaint  was  right,  and  the  judgments  appealed  from 
should  be  reversed  and  the  judgment  of  the  Special  Term 
entered  upon  said  findings  dismissing  said  complaint 
should  be  affirmed,  with  costs  to  the  appellant  in  this 
court  and  in  the  Appellate  Division. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Willard 
Bartlett  and  Collix,  JJ.,  concur. 

Judgment  accordingly. 
16 
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Catherine  E.  Murphy,  as  Administratrix  of  the  Estate 
of  Emily  J.  Worth,  Deceased,  Eespondent,  v.  Erie 
Railroad  Company,  Appellant. 

Negligence  —  action  to  recover  for  the  death  of  decedent,  brought 
by  half-sister  of  decedent  —  erroneous  admission  of  evidence  show- 
ing services  and  expenditures  of  decedent  for  children  of  plaintiff. 

In  an  action  to  recover  for  the  death  of  plaintiff's  intestate  through 
the  negligence  of  defendant,  the  court  having  received  evidence 
that  the  deceased  had  always  lived  with  plaintiff,  her  half-sister, 
who  was  married  and  had  children,  allowed  evidence  to  be  given 
over  defendant's  objection  that  the  intestate  had  helped  the  plain- 
tiff about  the  household  by  taking  care  of  the  children  at  times, 
and  doing  things  for  them  tliat  the  mother  was  not  able  to  do,  as 
tending  to  prove  the  loss  incurred  by  the  plaintiff  as  one  of  the 
next  of  kin.  Ileldy  that  evidence  relating  to  the  services  and 
expenditures  of  the  decedent  for  the  children  of  the  plaintiff  was 
incompetent. 

Murphy  v.  Erie  R,  R,  Co,,  134  App.  Div.  992,  reversed. 

(Argued  April  28,  1911 ;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  1,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

F.  A.  Bobbins  for  appellant.  The  court  erred  in 
receiving  evidence  as  to  the  services  rendered  and  moneys 
expended  by  deceased  for  plaintiff's  children.  {Oladding 
V.  Folletty  2  Dem.  58;  30  Him,  219;  95  N.  Y.  652;  Murphy 
V.  Holmes,  87  App.  Div.  366;  Beardsley  v.  Hotchkiss,  96 
N.  Y.  201;  Tilly  v.  H,  R.  R.  R.  Co.,  24  N.  Y.  471;  Lipp 
V.  Otis  Bros,,  161  N.  Y.  559;  Smith  v.  i.  F.  R,  R.  Co., 
177  N.  Y.  379;  Purcell  v.  Duncan  Co.,  107  App.  Div. 
501.) 
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Waldo  W.  Willard  for  respondent.  Plaintiff  was 
properly  permitted  to  show  that  decedent  did  sewing  for 
her  children  and  bought  clothes,  shoes  and  stockings  for 
them.  {Ihl  v.  Forty-second  St  R.  R.  Co.y  47  N.  Y.  37; 
Johnson  v.  Long  Island  R.  R,  Co,^  80  Him,  306;  Myer 
V.  Hart,  23  App.  Div.  132;  Medinger  v.  B.  H.  R.  R.  Co., 
6  App.  Div.  42;  Tilly  v.  H.  R.  R.  R.  Co.,  29  N.  Y.  252; 
Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504.) 

Werner,  J.  On  July  30th,  1908,  Emily  J.  Warth,  the 
plaintiff's  intestate,  while  riding  in  a  wagon  upon  the 
invitation  of  the  driver  thereof,  was  killed  in  a  colhsion 
between  the  wagon  and  one  of  the  defendant's  trains. 
The  accident  occurred  in  the  city  of  Coming  at  the  place 
where  the  defendant's  tracks  cross  First  street.  There 
were  gates  at  this  crossing  intended  for  the  protection  of 
travelers  upon  the  highway,  but  through  the  neglect  of 
the  defendant  they  were  not  lowered  at  the  approach  of 
the  colliding  train.  This  is  the  usual  action  for  damages, 
brought  by  the  administratrix  of  the  intestate.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $4,000. 
Upon  appeal  to  the  Appellate  Division  the  judgment 
entered  on  the  verdict  was  affirmed,  and  that  court  was 
united  in  holding  that,  as  regards  the  alleged  negli- 
gence of  the  defendant  and  the  intestate's  freedom  from 
contributory  negligence,  the  evidence  was  ample  to  sus- 
tain the  recovery.  There  was  a  division  of  opinion,  how- 
ever, upon  the  question  whether  the  trial  court  had  erred  in 
admitting  certain  evidence  bearing  upon  the  question  of 
damages.  That  is  the  only  question  which  we  shall  dis- 
cuss, as  our  examination  of  the  record  has  satisfied  us 
that  the  evidence  bearing  upon  the  two  fundamental 
questions  of  negligence  and  contributory  neghgence 
justified  the  submission  of  the  case  to-the  jury. 

Plaintiff's  intestate  at  the  time  of  her  death  was  about 
52  years  of  age.  She  had  l)een  a  seamstress,  earning  on 
the  average  between  four  and  five  hundred  dollars  a 
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year.  Her  only  next  of  kin  were  a  half-sister,  who  is  the 
plaintiff,  and  a  half-brother,  residing  out  of  the  state. 
The  intestate  had  always  lived  in  the  household  of  the 
plaintiff,  who  was  married.  Upon  the  direct  examina- 
tion of  the  plaintiff  the  fact  was  elicited  that  she  had 
borne  four  children,  one  of  whom  had  died  in  infancy 
and  the  other  three  of  whom  were  living,  the  eldest  being 
then  ten  years  of  age.  Defendant's  counsel  objected  to 
this  evidence  and  the  learned  trial  court,  after  taking  the 
matter  under  consideration,  ruled  that  if  it  should  appear 
that  the  intestate  had  helped  the  plaintiff  about  the 
household  by  taking  care  of  the  children  at  times,  and 
doing  things  for  them  that  the  mother  was  not  able  to 
do,  the  evidence  would  be  admissible  as  tending  to  prove 
the  loss  incurred  by  the  plaintiff  as  one  of  the  next  of 
kin.  Defendant's  counsel  took  an  exception  to  this  ruling. 
The  plaintiff  was  thereafter  permitted  to  testify,  tmder 
persistent  objections  by  defendant's  counsel,  that  the 
intestate  had  been  accustomed  to  looking  after  the  chil- 
dren when  the  plaintiff  had  been  ill;  that  she  had  made 
the  children's  dresses;  that  she  bought  all  the  clothes  for 
Mary,  the  eldest;  and  that  she  had  bought  the  shoes  and 
stockings  for  all  of  them.  It  was  also  shown  that  the 
intestate  had  paid  to  the  plaintiff  for  her  board  $3.50  a 
week;  that  she  had  given  her  a  Christmas  present  each 
year,  as  she  did  to  the  half-brother;  and  had  performed 
some  other  small  services  for  plaintiff.  The  verdict  of 
the  jury  was  for  S4,000. 

The  Code  of  Civil  Procedure  provides  that  damages  in 
such  actions  as  this  are  exclusively  for  the  benefit  of  the 
decedent's  husband  or  wife  and  next  of  kin  (§  1903),  and 
they  are  to  be  a  fair  and  just  compensation  for  the  dece- 
dent's death  to  the  person  or  persons  for  whose  benefit  the 
action  is  brought.  (§  10O4.)  Under  these  very  general 
provisions  of  the  statute  it  has  been  impossible  for  the 
courts  to  formulate  any  strict  or  definite  rules  for  the 
guidance  of  juries  in  estimating  damages,   and  they 
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have,  therefore,  given  the  law  a  broad  and  liberal  con- 
struction. Thus,  in  Ihl  v.  Forty-second  St,  &  O.  St. 
F.  R.  R.  Co.  (47  N.  Y.  317),  where  the  action  was  for 
the  benefit  of  the  parents  to  recover  for  the  death  of 
a  child  of  tender  years,  it  was  held  that  the  absence  of 
proof  of  special  pecuniary  damage  to  the  next  of  kin 
resulting  from  the  death  of  the  child  would  not  have 
justified  the  court  in  nonsuiting  the  plaintiff,  or  in  direct- 
ing the  jury  to  find  only  nominal  damages,  and  in 
similar  cases  this  court  has  decided  that  the  statute  does 
not  limit  the  right  of  recovery  to  cases  in  which  there  is 
exact  proof  of  actual  pecuniary  loss.  {Oldfield  v.  N.  Y.  & 
Harlem  R.  R.  Co.,  14  N.  Y.  310,  and  O'Mara  v.  Hud- 
son River  R.  R.  Co.,  38  id.  445,  450.)  It  is  always 
proper,  and  sometimes  necessary,  to  make  proof  of  such 
facts  as  the  age,  sex,  health  and  general  intelligence  of 
the  person  killed,  his  relation  to  the  next  of  kin  and 
their  condition  in  life.  {Houghkirk  v.  President ,  etc.,  D. 
dt  H.  C.  Co.,  92  N.  Y.  219;  Lockwood  v.  N.  Y.,  L.  E. 
dk  W.  R.  R.  Co.,  98  id.  523,  526;  Matter  of  Meekin  v.  B. 
H.  R.  R.  Co.,  164  id.  145,  152.)  All  these  things  have  a 
bearing  upon  the  question  of  pecuniary  loss  suffered  by 
those  for  whose  benefit  the  action  may  be  maintained,  and 
these  are  the  decedent's  husband  or  wife  and  next  of  kin. 
In  the  case  at  bar  the  plaintiff  was  permitted  to  prove 
the  number  of  her  children.  These  children  were  not 
next  of  kin  to  the  decedent.  This  evidence  was  supple- 
mented by  proof  of  specific  services  and  expenditures  ren- 
dered and  made  by  the  decedent  for  the  benefit  of  these 
children.  This  evidence  was  admitted  upon  the  theory 
that  it  tended  to  prove  the  pecuniary  loss  which  was  sus- 
tained by  the  plaintiff,  the  mother  of  these  children,  in 
the  death  of  her  intestate.  That  is  a  theory,  however, 
which  is  obviously  fallacious,  for  its  effect  is  to  place 
l)efore  the  jury  extraneous  facts  calculated  to  excite 
sympathy  and  induce  a  verdict  based  on  elements  of  loss 
not  contemplated    by    the    statute.     The    reception    of 


246  Murphy  r.  Erie  R.  R.  Co.  [May, 

Opinion  of  the  Court,  per  Werner,  J.  [Vol.  202. 

similai  evidence  was  condemned  by  this  court  in  Lipp  v. 
Otis  Bros,  &  Co,  (101  N.  Y.  559),  where  the  plaintiiF, 
who  sued  to  recover  foi  the  death  of  his  son,  was  permit- 
ted to  prove  the  circimistances  of  the  sisters,  brothers, 
nephews  and  nieces  of  the  decedent,  none  of  whom  had 
any  legal  interest  in  the  recovery.  In  Pennsylvania  Co, 
V.  Roy  (102  U.  S.  451)  the  plaintiff  was  a  married  man, 
who  brought  suit  to  I'ecover  damages  for  injuries  to  him- 
self. Upon  the  trial  he  was  permitted  to  give  evidence 
of  the  number  and  ages  of  his  children.  The  judgment 
was  reversed  by  the  United  States  Supreme  Court  upon 
this  ground  alone,  and  in  condemning  that  evidence  that 
court  said:  ^'The  manifest  object  of  its  introduction  was 
to  inform  the  jury  that  the  plaintiff  had  infant  children 
dependent  upon  him  for  support,  and,  consequently,  that 
his  injuries  involved  the  comfort  of  his  family.  This 
proof  *  ^  *  was  well  calculated  to  arouse  the  sym- 
pathies of  the  jury,  and  to  enhance  the  damages  beyond 
the  amount  which  the  law  permitted."    (p.  400.) 

We  do  not  suggest  that  the  verdict  in  this  case  is 
excessive,  foi  with  that  question  we  have  nothing  to  do 
It  is  our  duty,  however,  to  see  that  verdicts  in  this  class 
ot  cases,  whethei  large  or  small,  are  supported  by  com- 
petent evidence  relevant  to  the  measure  of  damages 
prescribed  by  the  statute.  The  evidence  relating  to  the 
services  and  expenditures  of  the  decedent  for  the  children 
of  the  plaintiff  was  incompetent,  and  it  may  have  been 
influential  in  determining  the  amount  of  the  recoveiy. 
It  was,  therefore,  not  a  harmless  error  and  for  that 
reason  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Haight  and  Collin,  JJ.,  con 
cur;  HiscocK,  J.,  concurs  in  result;  Vann",  J.,  not  sitting. 

Judgment  reversed,  etc. 
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Charles  E.  Ball  et  al.,  Composing  the  Firm  of  Ball  & 
Whicher,  Eespondents,  v.  Edward  D.  Shepard  et  al., 
Composing  the  JFirm  of  E.  D.  Shepard  &  Company, 
Appellants. 

Money  had  and  received  ~  action  to  recover  money  claimed  to 
have  been  paid  to  defendants  under  a  mistake  of  fact. 

1.  When  one  pays  money  to  another  upon  the  erroneous  assump- 
tion that  he  is  indebted  to  him,  an  action  may  be  maintained  for 
its  recovery  since  the  person  receiving  the  money  is  not  entitled  to 
retain  what  he  acquired  by  the  mistake  of  the  person  making  the 
payment  even  though  the  mistake  is  the  result  of  negligence;  but 
the  mistake  which  is  relied  u]x>n  as  the  basis  of  recovery  must 
arise  in  the  transaction  between  the  parties  to  the  action;  and 
even  in  such  a  case  there  can  be  no  recovery  if  by  reason  of  the 
payment  the  party  receiving  it  had  so  changed  his  position  to  his 
prejudice  that  it  would  be  unjust  to  require  him  to  refund. 

2.  When,  however,  through  the  fraud  of  a  third  person,  money 
is  paid  by  one  party  who  labors  under  a  mistake  of  fact  to  another 
party  who  does  not  share  in  the  mistake  and  who  receives  the 
money  in  good  faith  and  in  the  regular  course  of  business,  and  for 
a  valuable  consideration,  it  cannot  be  pursued  into  his  hands  by  the 
one  from  whom  it  was  obtained. 

8.  Plaintiffs,  a  firm  of  brokers  dealing  in  stocks  and  bonds, 
employed  one  "V,"  a  so-called  "customers'  man,"  who  was  also 
engaged  in  dealing  in  bonds  and  sec^urities  on  his  own  account, 
plaintiffs  at  times  advancing  moneys  with  which  to  facilitate  the 
transaction.  On  the  occasion  in  question  he  informed  plaintiffs 
that  he  had  put  through  a  $25,000  bond  deal.  Later  defendants, 
also  brokers,  sent  to  plaintiffs  tweiity-ftve  bonds.  V.  stated  that 
he  had  a  customer  for  them  who  was  responsible,  and  who  would 
send  a  certified  check  for  them  in  an  hour.  Thereupon  plain- 
tiffs gave  the  messenger  their  check  payable  to  defendants  and 
received  the  bonds.  When  it  appeare<l  subsequently  that  V.  had 
not  sold  the  bonds  plaintiffs  tendered  them  back  to  defendants, 
claiming  that  they  had  paid  for  them  under  a  mistake  of  fact,  and 
demanded  the  return  of  the  purchase  price,  which  was  refused  by 
the  defendants.  Upon  the  trial  of  the  action,  brought  by  plaintiffs 
to  recover  the  money  from  the  defendants,  the  latter  proved  that 
V.  came  to  their  office  and  offered  a  certain  price  for  the  bonds  in 
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question,  which  defendants  acx^epted.  At  V.'s  request  they  were 
billed  to  the  plaintiffs  at  an  advanced  price,  and  sent  to  them  by  a 
messenger,  who  was  instructed  to  get  the  plaintiffs'  check  for  the 
bonds  and  have  it  certified.  Upon  the  receipt  of  this  check  defend- 
ants gave  their  check  to  V.  for  his  profits,  the  difference  between 
the  price  at  which  he  had  bought  the  bonds  and  that  at  which  they 
were  billed  to  plaintiffs.  It  does  not  appear  that  defendants  knew 
anything  about  the  representations  made  by  V.  to  plaintiffs  as 
to  his  sale  of  the  bonds.  Held,  that  the  plaintiffs  were  misled 
by  the  false  statements  of  V.,  and  not  by  anything  that  was  said  or 
done  by  the  defendants,  and,  hence,  cannot  maintain  the  action. 
Ball  V.  Shepard y  135  App.  Div.  612,  reversed. 

(Argued  May  6,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  5,  1910,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

L.  Laflin  Kellogg  and  Alfred  C.  PetU  for  appellants. 
The  court  erred  in  denying  the  defendants'  motion  to 
dismiss  because  by  the  uncontradicted  evidence  it  appears 
that  the  defendants  received  the  money  sought  to  be 
recovered  back  in  the  regular  course  of  an  ordinary 
business  transaction  for  a  valuable  consideration  and 
without  knowledge  of  the  mistake  of  fact  claimed  by  the 
plaintiffs  and  without  fraud  or  collusion  of  any  kind  on 
their  part.  {Justh  v.  Nat.  Bank  of  CommoJitvealth,  56 
N.  Y.  478;  Stevens  v.  Board  of  Education,  79  N.  Y.  183; 
Southwick  V.  First  Nat.  Bank  of  Memphis,  84  N.  Y.  420; 
Goshen  Nat.  Batik  v.  State  of  New  York,  141  N.  Y.  379; 
Hatch  V.  Nat.  Bank,  147  N.  Y.  184;  Nassau  Bank  v. 
Nat.  Bank  of  Newburgh,  159  N.  Y.  456;  Oldfield  v. 
Vassar  College,  6S  App.  Div.  272;  Kessler  v.  Herklotz, 
190  N.  Y.  24.)  The  trial  court  erred  in  its  charge  and 
refusals  to  charge  the  jury  to  the  prejudice  of  the  defend- 
ants.    (Jnsth  V.  Nat.  Bank  of  Commonwealth,  56  N.  Y. 
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478;    Stevens  v.   Board  of  Education,  Y9  N.  Y.    183 

Southwick  V.  First  Nat.  Bank  of  Memphis,  84  N.  Y.  420 

Goshen  Nat,  Bank  v.  State  of  New  York,  141  N.  Y.  379 

Patchy.  Nat.  Bank,  147  N.  Y.  184;  Nassau  Bank  v.  Nat. 

Bank  of  Newburgh,  159  N.  Y.  456;  Oldfield  v.  Vassar 

College^  68  App.  Div.  272;  Kessler  v.  Herklotz,  190  N.  Y. 
24.) 

Herman  Aaron  for  respondents.  The  doctrine  of 
mutual  mistake  applies  only  to  rescission  of  contracts 
and  not  to  recovery  back  of  payments  made.  In  actions 
of  the  latter  class  mistakes  need  be  only  by  the  plaintiff. 
{Sharkey  v.  Mansfield,  90  N.  Y.  227.)  The  doctrine  that 
moneys  received  in  the  regular  course  of  business  cannot 
be  recovered  back  is  in  no  respect  inconsistent  with  the 
doctrine  of  the  recovery  back  of  money  paid  by  mistake, 
but  refers  to  the  pursuit  of  such  money  into  the  hands 
of  a  third  party.  {Lawrence  v.  A.  Nat.  Bank,  54  N.  Y. 
432;  Bank  of  Orleans  v.  Smith,  3  Hill,  560.) 

Werner,  J.  The  plaintiffs  and  defendants,  respec- 
tively, are  firms  of  brokers,  each  doing  business  in  the 
city  of  New  York  imder  the  form  of  a  limited  partner- 
ship. The  action  is  brought  to  recover  the  sum  of 
$24,906.25,  which  the  plaintiffs  claim  to  have  paid  to  the 
defendants  imder  a  mistake  of  fact.  The  amended  com- 
plaint, which  rather  vaguely  presents  the  transaction  in 
which  this  payment  was  made,  alleges  that  in  the  course 
of  the  plaintiffs'  business  with  the  defendants  and  others, 
the  plaintiffs  frequently  receive  at  their  office  various 
stocks  and  bonds  which  have  been  purchased  or  ordered 
by  parties  for  whom  the  plaintiffs  ^'  clear,"  and  upon  the 
deUvery  thereof  the  plaintiffs  pay  for  the  same ;  that  trans- 
actions of  a  similar  character  were  of  f  i-equent  occurrence 
between  the  plaintiffs  and  the  defendants,  and  that  this 
course  of  business  was  well  known  to  the  defendants;  that 
on  July  28th,  1908,  the  defendants  sent  to  the  plaintiffs,  in 


250  Ball  v.  Shepard.  [May, 

Opinion  of  the  Court,  per  Wbrnbr,  J.         [Vol.  202. 

the  regular  course  of  business  thus  described,  25  bonds  of 
the  Yankee  Fuel  Company,  each  of  the  face  value  of  $1,000, 
and  requested  as  payment  therefor  the  sum  of  $24,906.25; 
that  in  the  behef  that  these  bonds  had  been  bought  by  one 
Spingam  and  that  he  had  arranged  to  remit  to  the  plain- 
tiffs the  purchase  price  thereof,  and  relying  upon  a  repre- 
sentation to  that  effect,  the  plaintiffs  received  the  bonds 
and  gave  the  defendants  their  check  for  the  purchase  price; 
that  in  fact  Spingam  had  not  bought  the  bonds  and  had 
not  arranged  to  remit  the  purchase  price  thereof  as  the 
plaintiffs  had  erroneously  believed;  that  the  plaintiffs 
having  thus  made  payment  to  the  defendants  under  a 
mistake  of  fact,  tendered  back  the  bonds  and  demanded 
a  return  of  the  purchase  price,  and  that  the  defendants 
refused  to  comply  with  the  demand. 

The  transaction,  as  disclosed  by  the  evidence,  is  charac- 
terized by  several  features  which  are  not  mentioned  in 
the  complaint.  From  the  testimony  introduced  by  the 
plaintiffs  it  appears  that  one  Valentine  was  employed  by 
them  as  a  ^^ customers  man"  at  a  regular  salary;  that 
Valentine  was  also  engaged  on  his  own  account  in  the 
sale  of  bonds  and  unlisted  securities;  that  in  these  transac- 
tions he  sometimes  '^  cleared  "  through  the  plaintiffs  and 
again  through  others.  On  the  morning  of  July  28th, 
1908,  Valentine  informed  one  of  the  plaintiffs  that  he  had 
put  through  a  $25,000  bond  deal.  An  hour  later  the 
cashier  of  the  plaintiffs  reported  that  the  defendants  had 
sent  over  25  bonds,  and  the  cashier  asked  Mr.  Chinn,  one 
of  the  plaintiffs,  if  he  was  to  give  the  messenger  a  check. 
Mr.  Chinn  asked  the  cashier  if  he  had  received  a  check 
*'  from  the  other  end, "  and  the  cashier  repUed  in  the  nega- 
tive. Thereupon  the  cashier  was  instructed  to  hold  the 
matter  until  Mr.  Chinn  could  see  Valentine  about  it. 
When  Valentine  came  in  Mr.  Chinn  said  to  him,  "  There 
are  25  Yankee  Fuel  bonds  over  here  from  Shepard  and 
Company,  where  is  your  money  from  the  other  end?" 
Valentine  replied,  "  Why  that  is  all  right,  Mr.  Chinn,  I 
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have  sold  those  bonds  to  a  Mr.  Spingam  of  Spingam 
Brothers;  he  is  an  uptown  milliner,  he  owns  the  building 
he  is  in;  I  have  sold  him  over  $200,000  bonds  in  the  past 
two  or  three  years;  in  fact  I  have  sold  him  $280,000  to  be 
accurate;  there  is  no  use  holding  Shepard  up  for  the  pay- 
ment of  these  bonds  because  a  certified  check  will  be  down 
here  in  an  hour  from  Mr.  Spingam."  Upon  these  repre- 
sentations made  by  Valentine  the  plaintiffs'  cashier  was 
directed  to  draw  the  check  of  the  plaintiffs  payable  to  the 
order  of  the  defendants.  The  check  was  signed  by  Mr. 
Chinn  and  deUvered  to  the  defendants'  messenger  who 
then  gave  up  the  bonds.  When  it  subsequently  trans- 
pired that  Valentine  had  not  sold  the  bonds  to  Spingam, 
or  at  least  that  Spingam  disclaimed  any  transactions  with 
Valentine,  plaintiffs  tendered  back  the  bonds  to  the 
defendants  and  demanded  a  return  of  their  check  with 
the  result  already  stated. 

The  foregoing  is  a  fair  synopsis  of  the  case  as  it  stood 
when  the  plaintiffs  rested  and  the  defendants  moved  for 
a  dismissal  of  the  complaint.  When  this  motion  had 
been  denied  the  defendants  presented  to  the  court  the 
other  side  of  the  transaction  which,  as  may  be  surmised, 
relates  wholly  to  the  deaUngs  between  the  defendants 
and  Valentine. 

From  the  testimony  given  on  the  part  of  the  defendants 
it  appears  that  on  the  morning  of  July  28th,  1908,  Valen- 
tine went  to  the  office  of  the  defendants  and  made  an 
offer  of  90  flat,  without  stock,  for  25  Yankee  Fuel  bonds. 
The  employee  to  whom  this  offer  was  made  communicated 
it  to  the  cashier,  who  called  up  a  Mr.  Lincoln  in  the 
Philadelphia  office  and  received  word  that  the  deal  might 
be  put  through  on  that  basis.  At  Valentine's  request  the 
defendants'  cashier  was  instructed  to  bill  the  bonds  to  the 
plaintiffs  at  98  and  interest.  The  bonds  were  sent  to 
the  plaintiffs  by  a  messenger  with  instructions  to  get  a 
check  on  deUvery,  and  to  have  it  certified  at  once. 
Within  an  hour  after  the  bonds  had  been  delivered  to  the 
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plaintiffs,  and  their  certified  check  had  been  given  to  the 
defendants,  Valentine  again  went  to  the  oflSce  of  the 
defendants  and  there  received  a  check  for  his  profit  in  the 
transaction,  which  represented  the  difference  between  1)0, 
at  which  he  had  bought,  and  9S,  at  which  he  had  presum- 
ably sold.  It  did  not  appear  that  the  defendants  knew 
anything  about  Spingam,  oi  that  they  had  any  reason  to 
suspect  that  Valentine  had  made  any  representations  to 
the  plaintiffs,  false  or  otherwise.  Neither  was  it  shown 
that  the  defendants  had  any  knowledge  that  the  plaintiffs 
had  given  their  check  in  the  mistaken  beUef  that  the 
bonds  had  been  sold  to  Spingam. 

Having  thus  briefly  stated  what  the  record  discloses  it 
may  be  useful  to  recapitulate  a  few  of  the  salient  facts 
for  the  purpose  of  classifying  the  transaction.  The 
defendants  had  bonds  to  sell.  Valentine  desired  to  pur- 
chase. A  price  was  agreed  upon.  At  Valentine's  request 
the  bonds  were  billed  to  the  plaintiffs  who  had  agreed  to 
**  clear  "  for  him,  that  being  the  technical  term  used  in 
cases  where  one  person  sells  to  another  and  a  third  party 
temporarily  advances  the  money  with  which  to  facilitate 
the  transaction.  The  bonds  were  delivered  to  the  plain- 
tiffs, who  gave  their  check  in  payment.  By  way  of  punc- 
tuation it  may  be  pertinent  at  this  point  to  observe  that 
if  there  were  no  other  facts  to  characterize  the  transac- 
tion, this  would  clearly  have  constituted  a  binding  pur- 
chase by  Valentine  and  a  valid  sale  by  the  defendants. 
But  we  must  assume  that  Valentine  had  falsely  repre- 
sented to  plaintiffs  that  he  had  sold  the  bonds  to  Spingam, 
whose  check  would  be  forthcoming,  and  that  the  plaintiffs 
believed  that  to  be  the  fact  when  they  gave  their  check 
to  the  defendants.  Thus  it  is  clear  that  as  l^etween  Val- 
entine and  the  plaintiffs  there  was  fraud  on  the  part  of 
the  former  and  mistake  on  the  part  of  the  latter.  Upon 
proof  of  this  fraud  and  mistake  it  is  obvious  that  the 
plaintiffs  would  have  had  a  good  cause  of  action  against 
Valentine;  but  we  are  at  a  loss  to  understand  upon  what 
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theory  the  plaintiflfs  can  hold  their  recovery  against  the 
defendants.  It  is  urged  that  the  plaintiffs  paid  for  the 
bonds  under  a  mistake  of  fact  and,  therefore,  are  entitled 
to  follow  the  purchase  price  into  the  hands  of  those  who 
received  it.  This  claim  is  predicated  upon  the  principle  that 
a  party  who  pays  money  under  a  mistake  of  fact,  to  one 
who  is  not  entitled  thereto,  must  in  equity  and  good  con- 
science be  permitted  to  get  it  back.  That  is  a  well-recog- 
nized principle  of  law,  but  we  think  it  has  no  application 
to  the  case  at  bar.  The  simplest  statement  of  the  rule 
invoked  by  the  plaintiffs  is  that  if  A  pays  money  to  B 
upon  the  erroneous  assiunption  of  the  former  that  he  is 
indebted  to  the  latter,  an  action  may  be  maintained  for 
its  recovery.  The  reason  for  the  rule  is  obvious.  Since 
A  was  mistaken  in  the  assiunption  that  he  was  indebted 
to  B,  the  latter  is  not  entitled  to  retain  the  money 
acquired  by  the  mistake  of  the  former,  even  though  the 
mistake  is  the  result  of  negligence.  That  is  the  general 
rule  laid  down  in  Kingston  Bank  v.  Eltinge  (40  N.  Y. 
391);  Union  Nat.  Bank  of  Troy  v.  Sixth  Nat,  Bank  of 
New  York  (43  N.  Y.  452);  National  Bank  of  Commerce 
V.  National  Mechanics^  Banking  Assn.  (55  N.  Y.  211); 
Laivrence  v.  American  Nat.  Bank  (54  N.  Y.  432),  and 
Sharkey  v.  Mansfield  (90  N.  Y.  227),  which  are  relied 
upon  by  the  plaintiffs.  The  difference  between  the  case 
at  bar  and  those  relied  upon  by  the  plaintiffs  is  concretely 
illustrated  in  Lawrence  v.  Arn^rican  Nat.  Bank  {supra). 
There  the  plaintiffs,  being  indebted  to  P.  on  account,  jnade 
out  a  statement  of  the  account  and  paid  to  the  defend- 
ant, the  assignee  of  P.,  the  amoimt  which  appeared  to 
be  due.  It  transpired  that  the  plaintiffs  had  made  a 
mistake  in  omitting  to  charge  the  defendant  with  $5,000 
which  they  had  loaned  to  P.  and  for  which  they  were 
entitled  to  credit.  Here  it  will  be  well  to  note  that  the 
reason  of  the  rule  which  was  applied  in  the  Lawrence 
case  must,  of  necessity,  carry  with  it  at  least  two  limi- 
tations.    One  is  that  the  mistake  which  is  reUed  upon 
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as  the  basis  of  recovery  must  arise  in  the  transaction 
between  the  parties  to  the  action;  and  the  other  is  that 
even  in  such  a  case  there  can  be  no  recovery  if  by  reason 
of  the  payment  the  party  receiving  it  has  so  changed  his 
position  to  his  prejudice  that  it  would  be  unjust  to 
require  him  to  refund.  {Nat,  Bank  of  Commerce  v.  Nat. 
Mechanics^  Banking  Assn.,  55  N.  Y.  211,  213  and  Hath- 
away V.  County  of  Delaware,  185  N.  Y.  368,  370.)  If 
circumstances  do  exist  taking  such  a  case  out  of  the 
general  rule  permitting  a  recovery,  the  burden  of  proving 
them  rests  upon  the  party  resisting  the  re-payment, 
{Mayer y.  Mayor,  etc.,  of  N.Y.,  63  N.  Y.  455.) 

From  what  has  been  said  it  is  evident  that  the  rule 
which  we  have  been  discussing  must  have  its  antithesis, 
and  we  find  it  in  that  class  of  cases  in  which  money  is 
paid  by  one  party,  who  labors  under  a  mistake  of  fact,  to 
another  i)arty  who  does  not  share  in  the  mistake,  and 
who  receives  the  money  in  good  faith  in  the  regular 
course  of  business  and  for  a  valuable  consideration. 
{Justh  V.  Nat.  Bank  of  Commonwealth,  56  N.  Y.  478; 
Stephens  v.  Board  of  Education,  79  N.  Y.  183;  South- 
wick  V.  First  Nat.  Bank  of  Memphis,  84  N.  Y.  420; 
Hatch  V.  Fourth  National  Bank,  147  N.  Y.  184;  Goshen 
Nat.  Bank  v.  State  of  Neio  York,  141  N.  Y.  379.)  That 
rule  has  been  tersely  and  correctly  stated  by  Judge  Gray 
in  Nassau  Bank  v.  Nat.  Bank  of  Newhurgh  (159  N.  Y. 
456)  as  follows:  ''When  money  has  been  received  by  a 
person  in  good  faith,  in  the  usual  course  of  business  and 
for  a  valuable  consideration,  it  cannot  be  pursued  into  his 
hands  by  one  from  whom  it  has  been  obtained  through 
the  fraud  of  a  third  person. "  (p.  459 . )  And  the  reason  for 
this  latter  rule  has  been  well  stated  by  Judge  Andrews  in 
Stephens  v.  Bd.  of  Educatio^n  {supra)  where  he  said:  *'  It 
is  absolutely  necessary  for  practical  business  transactions 
that  the  payee  of  money  in  due  course  of  business  shall 
not  be  put  upon  inquiry  at  his  peril  as  to  the  title  of  the 
payor.     Money  has  no  ear-mark.    The  purchaser  of  a 
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chattel  or  a  chose  in  action  may,  by  inquiry,  in  most 
cases,  ascertain  the  right  of  the  i)erson  from  whom  he  takes 
the  title.  But  it  is  generally  impracticable  to  trace  the 
source  from  which  the  possessor  of  the  money  has  derived  it. 
It  would  introduce  great  confusion  into  conomercial  deal- 
ings if  the  creditor  who  receives  money  in  payment  of  a 
debt  is  subject  to  the  risk  of  accounting  therefor  to  a  third 
person  who  may  be  able  to  show  that  the  debtor  obtained 
it  from  him  by  felony  or  fraud.  The  law  wisely,  from  con- 
siderations of  public  policy  and  convenience,  and  to  give 
security  and  certainty  to  business  transactions,  adjudges 
that  the  possession  of  money  vests  the  title  in  the  holder 
as  to  third  persons  dealing  with  him  and  receiving  it  in 
due  course  of  business  and  in  good  faith  upon  a  valid 
consideration."  (p.  187.)  Perhaps  the  simplest  illus- 
tration of  this  principle  is  to  be  found  in  Justh  v.  Nat. 
Bank  of  Commonwealth^  {supra),  where  the  plaintiffs 
certified  checks  which  had  been  obtained  by  fraud,  were 
deposited  with  the  defendant  bank  by  the  person  com- 
mitting the  fraud,  in  the  ordinary  course  of  business, 
and  were  paid  by  the  bank  on  presentation.  In  that 
case  the  court  suggested  that  the  plaintiffs  were  cheated, 
not  by  the  defendant,  but  by  the  fraud  of  the  parties 
to  whom  they  gave  their  certified  checks,  and  that 
the  loss  occasioned  by  that  fraud  could  not  be  trans- 
ferred to  the  defendant  bank,  which  was  an  entirely 
innocent  party.  The  checks  there  used  were  referred 
to  by  the  court  as  money  which  came  into  the  hands 
of  the  defendant  *'in  the  regular  course  of  business, 
in  a  form  as  current  as  if  it  had  been  bank  notes  or 
United  States  currency,"  and  the  court  concluded  that  if, 
in  such  a  case,  it  could  be  followed  because  the  party  who 
paid  it  procured  it  fraudulently,  *'  the  transaction  of  busi- 
ness must  stop,  for  no  inquiry  and  no  precaution  could 
guard  the  receiver  from  responsibility."  In  the  nature  of 
things  there  are  exceptions  to  this  rule,  as,  for  instance, 
in  a  case  where  an  agent  is  intrusted  with  property  which 
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is  disposed  of  by  him  in  fraud  of  his  principal,  and  where 
the  property  or  its  proceeds  may  be  followed  as  far  as 
either  can  be  traced  {Van  Alen  v.  Am.  Nat.  BanJc,  52 
N.  Y.  1,  8),  but  these  are  not  germane  to  the  present  dis- 
cussion, and  they  are  mentioned  only  to  obviate  the 
possible  misapprehension  that  we  regard  the  rule  by  which 
the  case  at  bar  is  controlled  as  one  subject  to  no  exception, 
ius  it  will  be  seen  that  the  two  classes  of  cases  above 
referred  to  are  divided  by  a  Une  which  is  very  narrow  and 
yet  well  defined.  In  the  first  class,  relied  upon  by  the 
plaintiffs,  the  mistake  of  fact  is  usually  one  which  arises 
inter  partes,  and  in  order  to  justify  a  recovery  in  any  such 
case  it  must  appear  that  the  defendant  was  not,  in  the  | 
first  instance,  entitled  to  receive  the  money;  and  that 
his  circumstances  have  not  been  so  changed  through  I 
its  receipt  as  to  render  it  unjust  to  compel  him  to 
refund.  In  the  second  class  the  mistake  of  the  pa.y^^'^ 
is  usually  superinduced  by  the  fraud  of  a  third  per- 
son and  the  payee  is  not  only  ignorant  of  thet  fraud 
or  mistake,  but  receives  the  money  in  good  faith  in  the 
regular  course  of  business  and  for  a  valuable  consider-  j 
ation.  The  mere  statement  of  this  rule  seems  at  once  to 
demonstrate  the  status  of  the  case  at  bar.  Here  the 
defendants  had  agreed  to  sell  the  bonds  to  Valentine.  The 
latter  directed  the  former  to  send  the  securities  to  the 
plaintiffs  who  would  pay  for  them.  Valentine  bought 
the  bonds  and  the  plaintiffs  advanced  to  him  the  purchase 
price  which  he  was  required  to  pay  to  the  defendants.  Let 
j  us  suppose  that  Valentine's  statement  to  the  plaintiffs  had 
been  tru6  and  that  Spingam  had  in  fact  agreed  to  buy 
!  the  bonds  from  Valentine,  but  had  defaulted  in  his  obli- 
I  gation  to  do  so.  In  these  circumstances  the  plaintiffs 
,  would  surely  have  been  confined  to  a  recovery  against 
•  Valentine.  How  is  the  situation  changed  because  Valen- 
tine's statement  was  false?  The  plaintiffs  were  misled 
by  this  statement  and  not  by  anything  that  was  said  or 
done  by  the  defendants.    That  was  the  precise  situation  in 


1911.]  Ball  v.  Shepard.  257 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Wbrxkr,  J. 

Stephens  v.  Board  of  Education  {supra)  where  the  plain- 
tiff took  from  a  defaulting  member  of  the  defendant 
board  of  education  a  forged  mortgage,  the  proceeds  of 
which  were  received  by  the  defendant  in  payment  of  the 
defaulter's  debt  to  it,  and  disbursed  by  them  in  the  reg- 
ular course  of  business.  The  fact  that  in  the  case  at  bar 
the  payment  by  the  plaintiffs  to  the  defendants  was  made 
by  check  is  of  no  significance  except  as  it  might  have 
enabled  the  plaintiffs,  had  they  seasonably  discovered 
their  mistake,  to  stop  payment  on  the  check.  Once  the 
check  was  paid,  however,  it  was  the  same  as  though 
money  had  been  paid  in  the  first  instance.  In  this  respect 
the  case  at  bar  does  not  differ  from  Southwick  v.  First 
Nat.  Bank  of  Memphis  (stipra),  in  which  the  bank  had 
innocently  and  in  the  regular  course  of  business  paid  a  draft 
in  respect  of  which  there  had  been  fraud  by  the  drawer 
and  mistake  by  the  drawee.  The  case  of  Hathaway  v. 
County  of  Delaware  {supra\  upon  which  both  of  the 
coimsel  in  the  case  at  bar  seem  to  rely  to  some  extent,  is 
one  which  presents  some  features  common  to  the  class 
which  follow  the  Justh  case,  but  also  some  special  circum- 
stances which  warranted  a  recovery.  In  that  case,  as  in 
the  case  at  bar,  the  payment  was  made  by  check  which 
was  drawn  to  the  order  of  the  defendant.  In  both 
cases,  therefore,  the  defendants  were  chargeable  with 
notice  of  the  fact  that  it  was  the  money  of  the  plain- 
tiffs which  was  being  paid  to  liquidate  the  debt  of  a  third 
person.  But  at  this  point  there  is  an  end  of  the  parallel 
between  the  two  cases.  In  the  Hathaway  esse  the  check 
was  made  payable  to  the  county  of  Delaware  upon  the 
faith  of  a  note  purporting  to  be  the  obligation  of  the 
county  but  being  in  fact  a  forgery.  The  check  was 
diverted  from  the  only  purpose  for  which  it  could  law- 
fully have  been  made,  and  was  used  to  pay  the  debt 
of  a  defaulting  treasurer  to  the  county,  a  purpose  for 
which  neither  of  the  parties  to  the  action  had  ever 
intended  to  give  it  currency.  These  facts,  supplemented 
17 


258  Ball  r.  Shepard.  [May, 

— 0 __ 

Opinion  of  the  Court,  per  Werxer,  J.  [Vol.  202. 


by  the  circumstance  that  the  defendant's  position  had 
not  been  changed  to  its  prejudice,  were  the  controlling 
factors  in  the  decision  which  upheld  the  recovery  in  that 
case.  In  the  case  at  bar  the  check  was  applied  to  the 
identical  purpose  for  which  it  was  made.  The  plaintiffs 
knew  that  it  was  to  go  to  the  defendants  in  payment  for 
bonds  which  Valentine  had  bought.  Defendants  deliv- 
ei'ed  up  the  bonds  and  obtained  the  money  on  the  check. 
There  was  no  mistake  in  the  transaction  as  between  the 
plaintiffs  and  the  defendants,  and  the  only  mistake  dis- 
closed by  the  record  is  that  the  plaintiffs  confided  in  a 
faithless  employee  and  associate. 

In  this  view  of  the  controversy  it  is  apparent  that  there 
was  no  issue  to  submit  to  the  jury,  and  that  the  one  sub- 
mitted was  not  in  the  case.  The  transaction  between  the 
parties  could  have  given  rise  to  but  one  legal  issue,  and 
that  was  whether  the  defendants  were  parties  to  the 
fraud  of  Valentine  or  the  mistake  of  the  plaintiffs.  No 
such  issue  was  either  pleaded  or  pi'oven.  The  complaint 
should,  therefore,  have  teen  dismissed.  The  issue  sub- 
mitted to  the  jury  was  whether  the  plaintiffs  had  pur- 
chased the  bonds  from  the  defendants,  and  that  question 
was  not  in  the  case,  for  nothing  of  that  kind  is  claimed 
by  either  party.  And  even  upon  that  question,  assmning 
it  to  be  in  the  case,  the  learned  trial  cx)urt  fell  into  error 
both  in  charging  as  requested  by  coimsel  for  the  plaintiffs 
and  refusing  to  charge  as  requested  by  counsel  for  the 
defendants.  The  court  charged,  in  substance,  that  if  the 
plaintiffs  were  mere  clearance  agents  for  Valentine,  and 
had  not  bought  the  bonds  from  the  defendants,  but  had 
paid  for  them  under  the  mistaken  belief  that  they  had 
been  bought  by  Spingarn,  and  if  the  position  of  the 
defendants  had  not  teen  changed  by  the  transaction,  the 
plaintiffs  were  entitled  to  rec^over.  The  court  also  declined 
to  charge  that  if  the  jury  should  find  that  the  check  in 
question  was  paid  in  the  usual  coui*se  of  business,  for  a 
valuable  consideration  to  the  defendants  without  fraud  or 
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collusion  on  the  part  of  the  defendants  relative  to  the 
transaction,  the  verdict  of  the  jury  must  be  for  the 
defendants.  Both  of  these  ruhngs  were  erroneous  within 
the  principles  by  which  we  think  this  case  is  controlled. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Willard 
Bartlett  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 


Jane  Darcy,  Appellant,  r.  The  Presbyterian  HosprrAL 
IN  THE  City  of  New  York,  Respondent. 

Desid  Bodies  —  right  to  possession  of  dead  body  for  preservation 
and  burial  —  who  entitled  thereto  —  action  by  mother  to  recover 
for  unauthorized  autopsy  on  body  of  deceased  son. 

1.  The  right  to  the  possession  of  a  dead  body  for  the  purpose  of 
preservation  and  burial  belongs  to  the  surviving  husband  or  wife  or 
next  of  kin,  in  the  absence  of  any  testamentary  disposition;  and 
this  right  the  law  will  recognize  and  protect  from  any  unlawful 
mutilation  of  remains  by  awarding  damages  for  injury  to  the  feel- 
ings and  mental  suffering  resulting  from  the  wrongful  acts,  although 
no  pecuniary  damage  is  alleged  or  proved. 

2.  A  complaint  which  alleges  *'  that  immediately  after  the  decease 
of  her  son  the  mother,  the  nearest  surviving  next  of  kin,  demanded 
of  the  defendant  his  body  and  sent  an  undertaker  for  it;  but  that 
the  defendant  refused  to  deliver  it  until  after  it  had  caused  the 
coroner  to  send  his  physician  to  make  an  autopsy  on  the  body,  and 
after  the  plaintiff  had  refused  her  consent  to  such  autopsy,"  states 
a  cause  of  action. 

Darcy  v.  Presbyterian  Hospital^  137  App.  Div.  924,  reversed. 

(Argued  May  9,  1911;  decided  May  BO,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  9,  11)10,  aflSrming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  on  the  ground  that  it  did  not 
state  facts  suflficient  to  constitute  a  cause  of  action. 
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The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Carlisle  Norwood  for  appellant.  The  nearest  relative 
of  a  person  deceased,  there  heing  no  husband  or  wife,  has 
a  right  to  the  immediate  possession  of  the  body  for  the 
purpose  of  burial,  and  to  receive  it  in  the  condition  in 
which  it  is  at  death.  {Foley  v.  Phelps^  1  App.  Div.  551; 
Jackson  v.  Savage,  109  App.  Div.  556;  Cohen  v.  Con- 
gregatio7i,  85  App.  Div.  65;  Buchanan  v.  Buchanan,  2S 
Misc.  Eep.  261;  Kyles  v.  Southern  Railway  Co.,  61  S.  E. 
Rep.  278;  Larson  v.  Chase,  47  Minn.  307;  Koeber  v. 
Patek,  123  Wis.  453;  Bumey  v.  Children's  Hospital,  169 
Mass.  57;  L.  &  N.  R.  R.  Co.  v.  Wilson,  123  Ga.  62.) 
The  rights  of  relatives  in  their  dead  are,  aside  from  the 
common  law,  carefully  protected  by  statute  against  an 
autopsy  by  the  coroner  or  any  one  else  excepting  in  specifi- 
cally authorized  cases.  (Penal  Code,  §  309;  L.  1901,  ch. 
466,  §  1773.) 

Robert  Thome  and  Herbert  K.  Stockton  for  respond- 
ent. The  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action  against  this  defendant.  In 
default  of  any  allegations  in  the  complaint  showing  that 
the  coroner's  physician,  in  performing  this  autopsy,  was 
acting  unlawfully  or  in  excess  of  his  authority,  it  will  be 
presumed  that  he  was  acting  under  and  in  accordance 
with  the  laws  of  this  state.  (4  Ency.  of  PI.  &  Pr.  746; 
Fry  V.  Bennett,  28  N.  Y.  324;  Magam^an  v.  Tiffany,  ^"1 
How.  Pr.  251;  Fairbanks  v.  Bloomfield,  2  Duer,  349.) 

Haight,  J.  This  action  was  brought  to  recover  dam- 
ages for  the  interference  and  prevention  of  the  plaintiff  of 
her  right  to  receive  the  body  of  her  deceased  son  from 
the  defendant,  and  for  wounded  feelings  and  mental  dis- 
tress suffered  by  reason  of  the  mutilation  and  dissection 
of  his  body.     Upon  the  trial  the  complaint  was  dismissed 
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at  the  opening  of  counsel  on  the  ground  that  it  did  not 
state  sufficient  facts  to  constitute  a  cause  of  action. 

The  complaint  alleges,  in  substance,  that  she  was  the 
mother  of  John  Darcy  who  died  at  the  defendant's  hos- 
pital on  the  31st  day  of  October,  1906,  at  the  age  of 
twenty  years,  unmarried  and  without  children;  that  his 
father  had  died  several  years  before,  leaving  the  plain- 
tiff, his  mother,  as  his  next  of  kin  and  entitled  to  the 
possession  of  his  body  for  burial.  The  decedent  was 
taken  to  the  defendant's  hospital  on  the  24th  day  of  Sep- 
tember, 1906,  by  the  plaintiff,  to  receive  treatment  for 
ailments  with  which  he  was  then  afflicted,  she  agreeing 
with  the  agent  of  the  hospital. to  pay  one  dollar  per  day 
for  such  treatment;  that  immediately  after  the  decease  of 
her  son  the  plaintiff  asked  the  superintendent  of  the 
hospital  fox  his  body  and  sent  an  undertaker  for  the  same, 
for  the  purpose  of  interment,  but  the  defendant  refused 
and  neglected  to  then  deUver  the  body  to  her;  that  the 
superintendent  and  one  Robert  Anderson  Cooke,  a  phy- 
sician in  charge  of  the  hospital,  asked  for  her  consent  to 
make  an  autopsy,  which  she  expressly  refused  to  permit, 
and  thereupon  Cooke,  with  the  cognizance  and  approval 
of  the  defendant,  caused  a  coroner  of  the  city  of  New 
York  to  send  his  physician  to  the  hospital,  and  there,  in 
the  presence  of  Cooke  and  several  other  surgeons,  per- 
formed an  autopsy  on  the  body  of  the  decedent,  thus 
depriving  hei  of  the  right  to  the  possession  of  the  body 
for  burial,  greatly  wounding  her  feelings  and  causing 
her  great  mental  distress,  anguish,  etc. 

The  first  question  presented  for  determination  is  as  to 
whether  a  cause  of  action  for  damages  exists.  Under 
the  allegations  of  the  complaint,  the  mother  of  the  dece- 
dent was  his  nearest  and  only  next  of  kin,  and  conse- 
quently was  the  person  who  was  entitled  to  his  body  for 
burial.  It  must  be  conceded  that  in  some  jurisdictions  it 
has  been  held  that  since  there  can  be  no  property  in  a 
dead  body,  a  pei-sonal  representative  of  decedent  cannot 
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tnaintain  an  action  for  damages  for  the  willful  or 
negligent  mutilation  of  the  body,  although  he  may  sue 
for  injury  to  the  wearing  apparel.  (13  Cyc.  281,  citing 
Griffith  V.  Charlotte,  23  S.  C.  25;  55  Am.  Rep.  1.)  This 
was  doubtless  the  rule  under  the  ecclesiastical  law  of 
England,  as  appears  from  the  remarks  of  Lord  Coke. 
(3  Inst.  203;  2  Bl.  Com.  429.) 

While  we  adopted  the  common  law  in  organizing  our 
state  governments,  we  have  never  considered  ourselves 
bound  by  the  ecclesiastical  decisions,  many  of  which  were 
inapplicable  to  our  form  of  government.  But  even  in 
England,  in  more  recent  periods,  the  courts  have  recog- 
nized the  right  of  possession  of  a  dead  body  in  those 
nearest  in  relation  for  the  purpose  of  burial  or  other 
lawful  disposition  of  it.  {Qiweii  v.  FoXy  2  Ad.  &  El. 
(N.  S.)  246. 

The  most  elaborate  consideration  of  the  question  in  the 
courts  of  this  country  appears  in  the  case  of  Larson  v. 
Chase  (47  Minn.  307),  in  which,  after  an  examination  of 
the  authorities  both  in  this  country  and  in  England,  the 
conclusion  is  reached  that  while  no  action  can  be  main- 
tained by  the  executor  or  administrator  upon  the  theory 
of  any  property  right  in  a  decedent's  body,  the  right  to 
the  possession  of  a  dead  body  for  the  purpose  of  preserva- 
tion and  burial  belongs  to  the  surviving  husband  or  wife 
or  next  of  kin,  in  the  absence  of  any  testamentary 
disposition;  and  this  right  the  law  will  recognize  and 
protect  from  any  unlawful  mutilation  of  remains  by 
awarding  damages  for  injury  to  the  feelings  and  mental 
suffering  resulting  from  the  wrongful  acts,  although  no 
pecuniary  damage  is  alleged  or  proved.  This  case  has 
l)een  followed  in  Massachusetts,  in  the  case  of  Buryiey  v. 
Children- s  Hospital  (109  Mass.  57),  in  which  it  was  held 
that  the  father  of  a  child,  who  is  its  natural  guardian, 
has  a  right,  in  case  the  child  dies,  to  the  possession  of  its 
lx)dy  for  burial,  and  may  maintain  an  action  for  an 
unauthorized  autopsy  performed  uix)n  the  body  of  the 
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child.     (Citing  Meagher  v.  Dnscoll,   99  Mass.  281,  and 
numerous  other  cases  therein  referred  to.) 

In  4  American  Law  Times,  127,  it  was  held,  in  Ohio, 
that  a  husband  might  recover  damages  for  the  maltreat- 
ing of  the  dead  body  of  his  wife  by  physicians  to  whom 
the  body  had  been  delivered  for  the  purpose  of  dissecting 
and  examining  the  throat;  and  in  our  state  it  has  been 
held  that  a  widow  has  the  right  to  the  possession  of  the 
body  of  her  deceased  husband,  and  that  she  may  recover 
damages  for  an  unauthorized  dissection  of  his  remains. 
{Foley  y,  Phelps j  1  App.  Div.  551.) 

We  shall  not  at  this  time  attempt  a  further  discussion 
of  the  question,  for  there  is  little  which  we  can  add  by 
way  of  argument  to  that  which  has  already  been  well 
stated  in  the  cases  to  which  reference  has  been  made. 
The  rule  adopted  in  the  Minnesota  case  fully  meets  our 
approval,  and  consequently  the  plaintiff,  being  the  mother 
and  the  nearest  surviving  next  of  kin  to  the  decedent,  is 
entitled  to  maintain  the  action  and  to  recover  damages 
for  her  wounded  feelings  and  mental  distress. 

It  is  contended,  however,  on  behalf  of  the  defendant,  * 
that  the  complaint  does  not  state  a  cause  of  action.  The 
plaintiff,  as  we  have  seen,  clearly  alleges  that  imme- 
diately after  the  decease  of  her  son  she  demanded  of  the 
defendant  his  body,  and  sent  an  undertaker  for  it;  but 
that  the  defendant  refused  to  deliver  it  until  after  it  had 
caused  the  coroner  to  send  his  physician  to  make  an 
autopsy  on  the  body,  and  that,  after  the  plaintiff  had 
refused  her  consent  to  such  autopsy. 

Section  2213  of  the  Penal  Law  provides  that  **The 
right  to  dissect  the  dead  body  of  a  human  being  exists  in 
the  following  cases: 

"1.  In  the  c<ases  prescribed  by  special  statutes;  or 

^*  2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an 
inquest  upon  a  Ixxly,  so  far  as  such  coroner  authorizes  dis- 
section for  the  purposes  of  the  inquest,  and  no  further;  or, 
'  3.  Whenever  and  so  far  as  the  husband,  wife  or  next 


a  i 


264  '        Darcy  V,  Presbyterian  Hospital.        [May, 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  202. 

of  kin  of  the  deceased,  being  charged  by  law  with  the 
duty  of  burial,  may  authorize  dissection  for  the  purpose 
of  ascertaining  the  cause  of  death,  and  no  further;  or, 

"  4.  Whenever  any  district  attorney  in  this  state,  in  the 
discharge  of  his  official  duties,  shall  deem  it  necessary,"  etc. 

Section  2214:  provides  that  "A  person  who  makes,  or 
causes  or  procures  to  be  made,  any  dissection  of  the  body 
of  a  human  being,  except  by  authority  of  law,  or  in  pur- 
suance of  a  permission  given  by  the  deceased,  is  guilty  of 
a  misdemeanor." 

The  duties  of  a  coroner,  are  as  follows: 

^'Whenev^er  a  coroner  is  informed  that  a  person  has 
been  killed  or  dangerously  wounded  by  another,  or  has 
suddenly  died  under  such  circumstances  as  to  affard  a 
reasonable  ground  to  suspect  that  his  death  has  been 
occasioned  hy  the  act  of  another  by  criminal  means,  or 
has  committed  suicide,  he  must  go  to  the  place  where  the 
person  is  and  forthwith  inquire  into  the  cause  of  the  death, 
or  wounding,  and  in  case  such  death,  or  wounding, 
occurred  in  a  coimty  in  which  is  situated  in  whole,  or  in 
part,  a  city  having  a  population  of  more  than  five  hun- 
dred thousand  as  appeai-s  by  the  last  state  enumeration, 
but  not  otherwise,  summon  not  less  than  nine,  nor  more 
than  fifteen  pei-sons,  qualified  by  law  to  serve  as  jurors, 
to  appear  before  him  forthwith,  at  a  specified  place,  to 
inquire  into  the  cause  of  the  death, "  etc.  (Code  of  Criminal 
Procedure,  section  773.) 

It  is  further  provided  that  '*A  coroner  shall  have 
power,  when  necessary,  to  employ  not  more  than  two 
competent  surgeons  to  make  post  mortem  examinations 
and  dissections  and  to  testify  to  the  same,  the  compensa- 
tion therefor  to  be  a  county  charge.  This  section  also 
applies  to  the  county  of  New  York."  (County  Law, 
section  194.) 

Under  the  Consolidated  Laws  of  the  city  of  New  York 
(L.  1882,  Ch.  410,  §  1773)  the  coroner  was  made  a  pub- 
lic officer  in  whom  was  reposed  the  duty  of  investigating 
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the  cause  of  death  where  any  person  shall  die  in  a  sua- 
ptcious  or  unusual  manner^  and  in  such  case  it  was  his 
duty  to  require  one  of  the  coroner's  physicians  to  view 
the  body  of  the  deceased  or  perform  an  autopsy  thereon 
as  may  be  required.  And  under  section  1T75,  chapter 
846  of  the  Laws  of  1895,  it  was  made  the  duty  of  any 
citizen  who  should  become  aware  of  the  death  of  any 
person  who  died  in  a  suspicious  or  unusual  manner  to 
report  the  death  forthwith  to  one  of  the  coroners,  or  to 
the  clerk  in  attendance  at  the  coroners'  office.  And  by 
section  1571  of  the  Greater  New  York  charter  the  above 
was  continued  in  force. 

It  thus  appears  from  the  provisions  of  the  statute 
referred  to  that  an  unauthorized  autopsy  is  prohibited 
and  made  a  misdemeanor,  and  there  is  nothing  in  the 
allegations  of  the  complaint  that  indicates  that  the 
decedent  died  in  a  suspicious  or  unusual  manner,  or  that 
there  was  reasonable  ground  to  suspect  that  his  death 
had  been  occasioned  by  criminal  means  or  the  act  of 
another.  We  are,  consequently,  of  the  opinion  that  the 
complaint  stated  a  cause  of  action. 

It  may  be  that  upon  the  trial  of  this  case  the  defend- 
ant will  be  able  to  show  that  the  decedent  died  in  a  sus- 
picious and  unusual  manner,  and  that  there  was  reason- 
able ground  to  suspect  that  his  death  was  occasioned  by 
criminal  means.  If  so,  it  was  its  duty  to  notify  the 
coroner,  and  it  then  became  the  duty  of  that  officer  to 
investigate,  either  in  person  or  by  his  physician,  the 
clinical  history  of  the  case,  and  if  he  then  had  grounds 
to  suspect  criminal  agency  had  caused  death,  to  hold  the 
body  for  autopsy.  But  these  are  matters  of  defense  and 
are  no  part  of  the  plaintiff's  original  case. 

The  judgment  should,  therefore,  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett,  Chase 
and  Collin,  JJ.,  concur;  Hiscock,  J.,  absent. 

Judgment  reversed,  etc. 
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Samuel  J.   Stiebel  et  al.,   Respondents,  v.  John 
Grosberg,  Appellant. 

Bolease  — construction  and  effect  of  general  release  of  indebted- 
ness under  seal — when  oral  evidence  may  be  given  to  show 
whether  delivery  thereof  was  absolute  or  conditional  —  when 
pleading  insufficient  to  authorize  admission  of  such  evidence. 

1.  Neither  a  receipt  nor  a  release  is  a  contract  or  an  executory 
instrument;  they  are  merely  declarations  or  admissions  in  writing, 
and  hence  the  modification  of  the  statute  (Code  Civ.  Pro.  §  840) 
with  reference  to  seals  upon  executory  instruments,  by  which  they 
are  made  only  presumptive  evidence  of  a  sufficient  consideration, 
does  not  extend  to  releases,  which,  when  under  seal,  continue  to  be 
conclusive  evidence  of  a  sufficient  consideration.  It,  therefore,  fol- 
lows that  liquidated  and  undisputed  claims  or  accounts  can  be  dis- 
charged by  payment,  or  by  the  creditor  executing  a  release  under 
seal,  by  which  he  precludes  himself  from  attacking  the  consideration 
for  the  release. 

2.  The  act  of  executing  releases  is  separate  and  distinct  from  acts 
of  delivery.  The  delivery  has  to  be  shown  independent  of  the 
instrument;  and  while  parol  evidence  is  incompetent  for  the  pur- 
pose of  changing  or  explaining  the  meaning  of  the  written  instru- 
ment, oral  evidence  may  be  given  for  the  purpose  of  showing 
whether  the  delivery  of  the  instrument  was  intended  to  be  absolute 
or  conditionaL 

3.  In  an  action  on  a  note  defendant  Interposed  as  a  defense  a 
release  under  seal  made  by  plaintiiTs.  In  a  reply  served  by  order  of 
the  court,  plaintiiTs  alleged  that  the  release  was  given  or  intrusted 
to  the  defendant  with  the  understiinding  tlmt  it  was  not  to  have  a 
legal  inception  or  effect  as  a  release,  or  as  a  delivery,  and  was  to 
be  returned  upon  demand.  The  point  having  been  clearly  raised 
by  the  defendant  on  the  trial,  Jieid,  that  the  reply  was  not  suffi- 
cient to  authorize  the  admission  of  oral  evidence  to  the  effect  that 
the  release  was  delivered  conditionally  to  become  operative  in  case 
the  defendant  should  be  forced  into  bankruptcy;  and  in  case  he 
was  not  adjudged  a  bankrupt,  that  the  release  should  be  returned 
to  the  plaintiffs. 

Stiebel  v.  Grosberg,  137  App.  Div.  275,  reversed. 

(Argued  May  10,  11)11;  decided  May  30,  1911.) 


1911.]  Stiebel  v.  Grosberg.  267 

N.  Y.  Rep.]      '  Points  of  counsel. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  16,  1910,  afl&rming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Solomon  Hartford  for  appellant.  A  sealed  deed  of 
release  has  none  of  the  qualities  of  a  contract.  (1  Parsons 
on  Cont.  6;  Torrey  v.  Black,  58  N.  Y.  185.)  An  instru- 
ment without  consideration  purporting  to  release  a  claim 
and  which  is  not  under  seal  is  void.     {Harrison  v.  Close^ 

2  Johns.  450;  Craivford  v.  Millspaugh,  13  Johns.  87; 
Steams  v.  Tappm,  5  Duer,  294;  Irvine  v.  Wood,  15 
Abb.  Pr.  [N.  S.]  378;  Dambmaif.  v.  Schulting,  75  N.  Y. 
55;  Leask  v.  Horton,  39  Misc.  Rep.  144.)  A  technical 
release,  i.  e.,  a  sealed  deed,  releasing  a  party  from  some 
claim  is  the  "extinguisher''  of  the  claim  to  which  it 
refers  as  well  as  the  evidence  of  the  extinguishment;  its 
executioji,  i.  e.,  signing,  seaUng  and  delivery,  operates, 
per  se,  as  an  extinguishment  of  the  claim.  {M^Crea  v. 
Purmort,  16  Wend.  474;  Steams  v.  Tappin,  5  Duer, 
294.)  The  admission  of  testimony  as  to  a  conversation 
between  the  plaintiff  Homan  and  defendant  prior  to  the 
signing,  sealing  and  delivery  to  the  defendant  of  the 
general  release  was  erroneous,  and  defendant's  exception 
to  the  court's  ruling  was  well  taken.     {Pierson  v.  Hooker ^ 

3  Johns.  68;  Kirschner  v.  N.  H.,  etc.,  Co,,  135  N.  Y.  182; 
M^Crea  v.  Purmort,  16  Wend.  460;  Coon  v.  Knapp,  8 
N.  Y.  402;  Steams  v.  Tappin,  5  Duer,  294;  Van  Bokkelin 
V.  Taylor,  62  N.  Y.  105;  Wilson  v.  Been,  74  N.  Y.  531; 
Moore  v.  Winans,  23  App.  Div.  308;  Hamlin  v.  Hamlin, 
192  N.  Y.  164.) 

Barnett  L.  Hollander  and  Edgar  J.  Bemheimer  for 
respondents.  A  *  release  is  a  contract  and  need  not  be 
under  seal.  (24  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  283, 
287,  314,   315.)    There  can  be  manual  transition  of  a 
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release  without  legal  delivery.  {Blewitt  v.  Boorum,  142 
N.  Y.  357;  Spencer  y.  Huntington,  100  App.  Div.  468; 
Oilroyy.  Everson-Hickok  Co.,  118  App.  Div.  733;  Baird 
V.  Baird,  145  N.  Y.  659.)  A  release  may  be  delivered 
upon  parol  condition.  {Reynolds  v.  Robinson,  110  N.  Y. 
654;  Davison  v.  Tarns,  30  Misc.  Rep.  156;  Oibhons  v. 
Vouillon,  8  C.  B.  483;  Sterling  v.  Chapin,  185  N.  Y.  395.) 

Haight,  J.  This  action  was  brought  to  recover  the 
amount  of  a  promissory  note  executed  by  the  defendant 
on  the  31st  day  of  December,  1906,  in  which  he  promised 
to  pay  to  the  plaintiffs  on  demand  the  sum  of  $37,372.87, 
with  interest.  The  defense  interposed  by  the  defendant 
was  a  written  release,  signed,  sealed  and  deUvered  by  the 
plaintiffs  to  him  on  the  31st  day  of  Deceml)er,  1907.  A 
reply  was  served  by  the  direction  of  the  court,  in  which 
the  plaintiffs  alleged  that  the  release  was  given  or 
intrusted  to  the  defendant  with  the  understanding  that 
it  was  not  to  have  a  legal  inception  or  effect  as  a  release, 
or  as  a  deliver}^,  and  was  to  be  returned  upon  demand. 
There  was  no  allegation  in  the  reply  to  the  effect  that  the 
release  was  delivered  conditionally  to  become  operative  in 
case  the  defendant  should  be  forced  into  bankruptcy;  and 
in  case  he  was  not  adjudged  a  bankrupt,  that  the  release 
should  be  returned  to  the  plaintiffs. 

Upon  the  trial  of  the  case  after  the  jury  had  been 
impaneled,  the  coimsel  for  the  defendant  moved  the 
court  for  judgment  on  the  pleadings,  thus  bringing  up 
for  the  determination  of  the  court  the  question  as  to 
whether  the  reply  contained  any  allegations  that  would 
nullify  the  release.  The  court  denied  the  defendant's 
motion  and  an  exception  was  taken.  Thereupon  the 
plaintiffs'  coimsel  opened  his  case  to  the  jury,  stating 
what  he  proposed  to  prove  relating  to  the  release,  and  then 
the  defendant's  counsel  again  moved  for  judgment  upon 
the  opening,  which  motion  was  also  denied  and  exception 
taken.    Thereupon  one  of  the  plaintiffs  was  sworn  as  a 
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witness  and  gave  testimony  under  the  objection  and 
exception  of  the  defendant,  to  the  effect  that  the  defend- 
ant had  appHed  to  him  for  a  release,  stating,  in  sub- 
stance, that  he  had  been  sick  and  had  lost  all  that  he  had ; 
that  one  of  his  creditors  had  commenced  action  against 
him;  that  he  could  not  pay  and  would  be  compelled  to  go 
into  bankruptcy  unless  he  could  stave  it  off;  that  he  con- 
sidered the  plaintiffs'  claim  a  debt  of  honor  which  he 
would  pay  when  he  was  able  to  do  so;  that  he  wanted 
a  release  which  he  would  only  use  provided  he  was  forced 
into  bankruptcy;  if  he  did  not  have  to  go  through  bank- 
ruptcy, he  would  return  it.  The  plaintiffs  then  called  the 
defendant  as  a  witness  and  showed  from  him  that  he  had 
not  been  forced  into  bankruptcy  and  then  rested.  The 
defendant  offered  no  testimony  in  his  own  behalf,  but 
moved  for  a  direction  of  a  verdict  in  his  favor,  "  on  the 
ground  that  the  release  is  conclusive  upon  the  parties, 
being  a  deed  executed  by  the  plaintiffs  and  now  shown 
to  have  been  duly  dehvered.  It  was  turned  over  as  a 
vaUd  instrument  at  the  time  it  was  delivered  and  could 
not  be  accompanied  by  any  condition  resting  in  parol, 
and  it  was  not  pleaded  in  the  reply  that  there  was  any 
parol  condition  in  regard  to  the  dehvery."  The  motion 
of  the  defendant  was  denied  and  exception  taken,  and  a 
verdict  was  directed  in  favor  of  the  plaintiffs  for  the 
amount  of  the  note,  with  interest,  to  which  an  exception 
was  also  taken. 

The  questions  thus  presented  are: 

First.  Can  a  written  release  under  seal  be  shown  to 
have  been  delivered  conditionally  upon  the  happening  of 
an  event  in  the  future  upon  an  oral  agreement  that  it 
should  be  returned  in  case  the  event  did  not  happen. 

Second.  Was  the  conditional  delivery  properly  pleaded 
in  plaintiffs'  reply. 

At  conunon  law  the  seal  to  a  written  instrimaent  was 
conclusive  evidence  of  a  sufficient  consideration,  and  its 
conclusive  character  could  not  be  changed  by  parol  tes- 
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timony.  This  rule  of  the  common  law,  however,  was 
modified  by  the  statute  (2  R.  S.  400,  §  77)  which  is 
now  embraced  in  our  Code  of  Civil  Procedure,  section 
840,  which  provides  that  a  seal  upon  an  executory  instru- 
ment, hereafter  executed,  is  only  presumptive  evidence 
of  a  sufl&cient  consideration,  which  maybe  rebutted,  as  if 
the  instrument  was  not  sealed.  Neither  a  receipt  nor  a 
release  is  a  contract  or  an  executory  instrument.  They 
are  merely  declarations  or  admissions  in  writing,  and 
consequently  it  was  held  that  the  modification  of  the 
statute  with  reference  to  seals  upon  executory  instruments 
does  not  extend  to  I'eleases,  which,  when  under  seal,  con- 
tinue to  be  conclusive  evidence  of  a  sufficient  considera- 
tion. {Gray  v.  Barton,  55  N.  Y.  68-71;  Ryan  v.  Ward, 
48  N.  Y.  204-208.) 

For  upwards  of  a  century,  or  from  the  case  of  Fitch  v. 
Sutton  (5  East.  Rep.  230)  down  to  the  cases  above  cited, 
it  has  been  repeatedly  held  that  the  giving  of  a  receipt 
in  full  payment  by  a  creditor  of  an  undisputed  account 
or  claim  does  not  conclude  him  from  recovering  the 
balance,  although  the  receipt  was  given  with  knowledge 
and  there  was  no  error  or  fraud.  The  reason  for  so 
holding  was  that  the  receipt,  not  being  under  seal,  was 
not  conclusive  upon  the  question  of  consideration;  and 
upon  it  appearing  that  there  was  no  consideration  for  the 
receipt,  it  became  of  no  binding  force.  Of  course  this 
rule  has  no  application  to  claims  or  accounts,  which  are 
in  dispute,  in  which  the  parties  agree  upon  a  compromise, 
or  where  a  receipt  is  given  for  unhquidated  demands. 
{Coon  V.  Knaji,  8  N.  Y.  402;  Kellogg  v.  Richards,  14 
Wend.  116.)  It,  therefore,  follows  that  liquidated  and 
undisputed  claims  or  accounts  can  be  discharged  by  pay- 
ment, or  by  the  creditor  executing  a  release  under  seal, 
by  which  he  precludes  himself  from  attacking  the  con- 
sideration for  the  release.  A  release,  however,  must  be 
delivered  in  order  to  become  effective.  The  delivery  is  a 
separate,  independent  act  from  that  of  executing  it.    The 
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same  is  true  with  reference  to  a  deed  of  real  estate.  It 
has  to  be  delivered  in  order  to  pass  title  and  the  right  of 
possession  of  lands.  The  effect  of  a  deUvery  of  a  deed 
cannot  be  changed  by  parol  testimony.  {Hamlin  v. 
Hamlirij  192  N.  Y.  161:.)  The  reason  for  this  rule  is  that 
the  title  and  right  of  possession  passes  to  the  grantee 
upon  delivery,  and  no  person  would  be  secure  in  his  title 
and  possession  of  real  estate  if  it  could  be  destroyed  by 
oral  testimony.  The  appellant  claims  that  the  same  rule 
should  apply  to  the  dehvery  of  a  release;  that  the  effect  of 
such  a  delivery  cannot  be  subsequently  changed  by  parol 
testimony.  Our  attention  has  not  been  called  to  any  case 
in  this  court  in  which  this  precise  question  has  been  decided. 

In  the  case  of  Reynolds  v.  Robinson  (110  N.  Y.  654)  a 
question  arose  upon  a  finding  of  a  contract  for  the  pur- 
chase and  sale  of  lumber  on  credit,  accompanied  by  an 
oral  understanding  of  the  parties  that  the  delivery  should 
be  contingent  upon  satisfactory  reports  of  commercial 
agencies  as  to  the  pecimiary  responsibihty  of  the  plaintiff. 
In  that  case  we  have  a  wi'iting  which  is,  in  form,  a  com- 
plete contract  which  has  been  delivered  upon  a  parol  con- 
dition that  it  was  not  to  become  binding  until  the  hap- 
pening of  a  future  event  that  had  not  occurred,  and  it 
was  held  that  the  condition  might  be  proven  by  parol. 

In  the  case  of  Bhwitt  v.  Boorum  (142  N.  Y.  357) 
the  action  was  brought  to  obtain  an  accounting,  and  for 
damages  by  reason  of  the  violation  of  a  contract,  under 
seal,  entered  into  between  the  parties  in  relation  to  the 
right  to  manufacture  and  sell  a  temporary  binder  for 
books.  The  defendants  admitted  the  execution  of  the 
contract,  but  alleged  that  it  had  been  delivered  upon  the 
parol  condition  that  it  was  not  to  operate  as  a  contract 
until  the  plaintiff  had  acquired  the  interest  of  a  third  per- 
son, which  it  is  alleged  he  failed  to  acquire.  Upon  the 
trial  oral  evidence  showing  the  condition  and  failure  to  per- 
form was  received,  and  the  court  found  the  facts  accord- 
ingly.    The  question  brought  up  for  review  was  as  to  the 
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competency  of  such  evidence,  and  it  was  held  that  the 
contract  was  not  required  to  be  under  seal,  and  that  the 
evidence  was  competent.  Peckham,  J.,  in  delivering 
the  opinion  of  the  court,  referred  to  a  number  of  cases 
in  which  oral  testimony  had  been  permitted  with  refer- 
ence to  conditional  deliveries,  and  then  referred  to  the 
case  of  Cocks  v.  Barker  (49  N.  Y.  107),  in  which  parol 
evidence  had  been  permitted  to  show  that  a  bond  was 
deUvered  conditionally;  but  the  court  had  found  against 
the  existence  of  the  condition.  Allen,  J.,  in  comment- 
ing upon  that  case,  held  that  the  evidence  was  not 
admissible,  because  a  deed  could  not  be  delivered  to  a 
party  upon  such  a  condition,  citing  Worrall  v.  Munn  (5 
N.  Y.  220)  and  Gilbert  v.  No,  Am,  Fire  Insurance  Co.  (23 
Wend.  43).  This  opinion  was  criticised  by  Judge  Peck- 
ham,  holding  that  in  view  of  the  fact  that  the  trial  court 
had  found  against  the  conditional  delivery,  the  comments 
of  Allen,  J.,  were  not  necessary  to  the  decision,  and 
then  he  says,  "  I  think  the  doctrine  that  a  bond  could  not 
thus  be  delivered  is  not  borne  out  by  the  cases  in  this 
state,  and  certainly  not  by  the  later  cases  in  England 
already  cited."  (p.  364.)  He  then  proceeds  to  distinguish 
that  case  from  the  one  under  consideration  bysajring: 
^^  But  a  bond  imports  the  existence  of  a  seal,  and  the  lat- 
ter is  requisite  to  the  legal  existence  of  a  bond.  The 
instrument  in  this  case  was  an  ordinary  agreement,  not 
requiring  a  seal  for  its  validity,  and  we  think  the  rule  as 
to  sealed  instruments,  however  far  it  may  be  carried  in 
regard  to  such  instruments  as  require  a  seal  for  their 
validity,  sliould  not  be  extended  in  any  event  to  those 
cases  where  tlie  instrument  is  in  law  not  in  the  nature  of 
a  specialty,  and  where  the  presence  of  a  seal  is  totally 
unnecessary  to  its  validity."  (p. 304.)  He  consequently 
holds  that  the  rule  which  apphes  to  deeds  or  writings  con- 
veying or  relating  to  the  conveyance  of  real  estate  or  an 
interest  therein,  is  not  applicable  to  an  instrument  not  in 
any  way  relating  to  or  affecting  real  estate,  and  which  does 
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not  require  a  seal  for  its  validity,  although  the  instru- 
ment is  in  fact  sealed.  We  thus  have  the  dictum  of 
Judge  Allen  in  the  case  of  Cocks  v.  Barker^  holding 
that  a  conditional  delivery  of  a  bond  cannot  be  shown  by 
parol,  it  being  an  instrument  under  seal,  and  the  dictum 
of  Judge  Peckham  in  Blewitt  v.  Boorum^  to  the  con- 
trary; and  in  each  case  the  rest  of  the  court  concurred  in 
the  views  expressed  in  the  opinion. 

Attention  has  been  called  to  the  common-law  effect  of 
a  seal,  and  to  the  fact  that  the  rule  has  not  been  changed 
by  statute  so  far  as  releases  are  concerned.  A  release  or 
receipt,  however,  is  perfectly  good  without  a  seal,  pro- 
vided the  holder  can  show  that  full  payment  has  been 
made  therefor.  The  seal  is  only  necessary  when  the  pay- 
ment of  adequate  consideration  is  questioned.  With  a 
delivery  of  a  deed  of  real  estate  the  rights  of  parties 
change.  The  grantor  parts  with  his  title  and  possession, 
and  the  grantee  is  vested  with  title  and  the  right  to  iname- 
diate  possession.  In  the  acknowledgment  of  the  payment 
of  a  claim  or  the  deUvering  of  a  release  therefrom,  the 
change  that  takes  place  between  the  parties  is  entirely 
different.  If  the  release  be  delivered  without  considera- 
tion, the  maker  receives  nothing  and  only  parts  with  his 
right  to  prosecute  the  claim.  The  person  receiving  the 
release  receives  no  additional  property  right,  but  merely 
is  relieved  from  a  claim  that  might  be  prosecuted  against 
him.  The  reasons,  therefore,  which  exist  with  reference 
to  the  delivery  of  deeds  of  real  estate  do  not  exist  with 
reference  to  the  delivery  of  releases.  The  act  of  execut- 
ing releases  is  separate  and  distinct  from  acts  of  delivery. 
The  dehvery  has  to  be  shown  independent  of  the  instru- 
ment; and  while  parol  evidence  is  incompetent  for  the 
purpose  of  changing  or  explaining  the  meaning  of  the 
written  instrument,  we  incline  to  the  view  that  oral  evi- 
dence may  be  given  for  the  purpose  of  showing  whether 
the  deUvery  of  the  instrument  was  intended  to  be  absolute 
or  conditional. 
•        18 
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With  reference  to  the  second  question  brought  up  for 
review,  it  appears,  as  we  have  seen,  that  the  plaintiffs' 
reply  did  not  specifically  allege  that  the  release  was  deUv- 
ered  conditionally  and  was  to  be  returned  in  case  the 
defendant  was  not  forced  into  bankruptcy.  Of  course 
parties  may  make  their  own  pleadings  by  their  conduct 
on  the  trial.  The  plaintiff  may  produce  evidence  which, 
if  received  without  objection,  may  sustain  his  right  to 
recover  even  though  it  was  not  covered  by  any  allegation 
of  the  complaint.  But  we  think  the  condition  in  this  case 
was  different.  Immediately  upon  the  impaneling  of  a  jury 
the  defendant  moved  for  judgment  upon  the  pleadings. 
In  this  motion  the  court  had  its  attention  drawn  to  the 
sufficiency  of  the  allegations  of  the  reply.  Again,  after 
the  plaintiffs  had  opened  their  case,  making  the  statement 
as  to  what  they  intended  to  prove,  a  motion  was  again  made 
for  judgment  upon  the  opening.  Here  the  court  had  its 
attention  called  to  the  sufficiency  of  the  pleadings  with  a 
knowledge  of  the  evidence  that  the  plaintiffs  proposed  to 
submit.  The  evidence  was  then  taken,  under  the  objec- 
tion of  the  defendant's  counsel,  that  it  was  incompetent, 
irrelevant  and  inamaterial;  and,  specifically,  that  it  was 
incompetent  as  seeking  to  contradict  a  formal  deed  which 
cannot  be  done  by  parol;  and  after  the  receipt  of  the  evi- 
dence a  motion  was  again  made  to  strike  it  out  upon  the 
same  groimd.  And  finally  the  defendant  moved  for  judg- 
ment upon  various  grounds,  among  which  was  the  ground 
that  it  was  not  pleaded  in  the  reply  that  there  was  any 
parol  condition  in  regard  to  the  delivery.  All  of  these 
motions  were  denied  and  exceptions  taken. 

We  think  that  the  reply  was  defective  in  the  particular 
mentioned,  and  that  consequently  the  court  erred  in  its 
rulings  with  reference  thereto.  It  follows  that  for  tliis 
reason  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Cullen,  Ch.  J.,  Werner,  Willard  B artlett,  Hiscock 
and  Collin,  JJ.,  concur;  Chase,  J.,  absent. 

Judgment  reversed,  etc. 
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John  Mulun,  Respondent,  v.  Genesee  County  Electric 
Light,  Power  and  Gas  Company,  Appellant. 

Master  and  servant  —  when  master  not  liable  for  injury  of  '*  line- 
man" injured  by  fall  of  telephone  XK>le  which  had  been  improperly 
set. 

1.  The  general  rule  that  it  is  the  duty  of  the  master  to  exercise 
reasonable  care  to  provide  a  fairly  safe  working  place  for  his 
servants  does  not  apply  where  the  prosecution  of  the  work  itself 
makes  the  place  and  creates  the  danger.  (Citrone  v.  O'Rourke 
Engineering  Constr,  Co.,  188  N.  Y.  339,  followed.) 

2.  Plaintiff,  a  **  lineman,"  was  injured  by  the  falling  of  a  pole 
upon  which  he  was  engaged  in  stringing  wires  for  defendant.  In 
an  action  at  common  law  to  recover  for  his  injuries  there  was  evi- 
dence tending  to  show  that  the  pole  had  not  been  properly  set  by 
men  termed  "polesetters"  and  that  this  fact  had  been  brought  to 
the  attention  of  the  foreman  before  the  accident.  The  work  of  set- 
tuig  the  poles  and  the  work  of  stringing  the  wires  were  details  of 
the  common  employment,  performed  at  different  times  and  by 
different  men,  but  all  in  the  process  of  creating  the  place  in  which 
the  plaintiff  met  with  his  injury.  Hence,  the  plaintiff  cannot 
recover. 

Mullin  V.  Genesee  Co.  Light,  Power  &  Qas  Co.,  136  App.  Div.  913, 
reversed. 

(Submitted  May  10,  1911;  decided  May  39,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  February  26,  1910,  aflfirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Safford  E.  North  for  appellant.  The  court  erred  in 
denying  the  motion  for  a  nonsuit  and  for  a  direction  of  a 
verdict,  and  in  submitting  to  the  jury  the  question  of  a 
safe  place  in  which  to  work.  (Citrone  v.  O^Rourke  Eng. 
Constr,  Co.y  188  N.  Y.  339;  O'Connell  v.  Clark,  22 
App.  Div.  460;  Strowbrtdge  v.  Brooklyn  City  Railway 


276    MuLLiN  V.  Genesee  Co.  El.  L.,  P.  &  Gas  Co.  [May, 

Opinion  ot  the  Court,  per  Wernkr,  J.  [Vol.  202. 


Co.,  9  App.  Div.  584;  Bertolamiv,  United  Eng.  &  Const. 
Co,,  120  App.  Div.  192;  125  App.  Div.  584;  Logerto  v. 
Central  Railway  Co,,  123  App.  Div.  840;  Kelly  y.  Battle 
Island  Paper  Co.,  122  App.  Div.  185;  Murphy  y.  B.  & 
A.  R.  R.  Co,,  S><  N.  Y.  146;  La  Duke  v.  H.  R.  Tel  Co,, 
124  App.  Div.  lOr,.) 

John  J,  Mclnemey  for  respondent.  The  ruling  of  the 
court  denying  a  motion  for  a  nonsuit  and  for  a  direction 
of  verdict  and  in  submitting  to  the  jury  the  question  of 
a  safe  place  in  which  to  work  was  entirely  proper. 
{Kranzy.  L.  L  R,  R,  Co,,  123  N.  Y.  1;  Finny.  Cassidy, 
ir>5  N.  Y.  584;  Felice  y.  N,  Y,  C,  &  H,  R,  R,  R.  Co.,  14 
App.  Div.  345;  Stubery,  Mclntee,  148  N.  Y.  200;  Richer  y. 
N,  Y.,  O,  &  W,  R,  R,  Co,,  04  App.  Div.  357;  Schemer- 
homy.  Qlen  Falls  Portland  Cement  Co.,  94  App.  Div. 
600;  Leland  v.  Heam,  49  N.  Y.  Ill;  Hat  ton  v.  Hilton 
Bridge  Construction  Co,,  42  App.  Div.  298;  Spalding  y. 
O'Brien,  26  Misc.  Rep.  184.)  The  negligence  was  not  that 
of  fellow- workmen  and  the  fellow-servant  doctrine  has 
no  application  to  the  case  at  bar.  {Kranz  v.  L,  I.  R.  R. 
Co,,  123  IJ.  Y.  1;  Simone  v.  Kirk,  173  N.  Y.  7;  Finn 
V.  Cassidy,  105  N.  Y.  584;  Hempstock  v.  L.  I.  S.  Co., 
99  App.  Div.  333;  Dugan  v.  Phelps,  82  App.  Div.  509; 
McTaggart  v.  Eastman^ s  Co.,  28  App.  Div.  127.) 

Werner,  J.  The  plaintiff,  a  lineman  employed  by  the 
defendant  on  the  18th  day  of  July,  1907,  was  injured  by 
the  falling  of  a  pole  which  was  part  of  a  line  of  wires 
then  in  course  of  construction  in  Genesee  county  for  the 
transmission  of  electric  power.  The  miction  was  com- 
menced under  the  Employers'  Jjiability  Act  and  the 
notice  required  by  that  statute  seems  to  have  l)een  sensed. 
That  theory  was  abandoned  at  the  trial,  however,  and 
the  case  went  to  the  jury  as  one  at  common  law,  involv- 
ing the  question  whether  the  defendant  as  employer  had 
discharged  its  duty  to  the  plaintiff  to  furnish  him  a  rea- 
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sonably  safe  place  in  which  to  work.  Had  there  been  an 
adherence  at  the  trial  to  the  theory  of  the  complaint 
that  this  is  an  action  properly  brought  under  the  Employ- 
ers' Liability  Act,  it  is  quite  probable  that  the  plaintiff 
would  have  succeeded  in  getting  a  verdict  which  he  could 
have  sustained  on  appeal;  but  his  determination  to  pre- 
sent his  cause  of  action  as  one  at  common  law  has 
brought  into  the  case  a  conmion-law  rule  which  is  fatal 
to  his  judgment. 

The  record  discloses  that,  at  the  time  of  the  accident  to 
the  plaintiff,  the  defendant  was  engaged  in  constructing 
through  Genesee  county  a  line  of  poles  and  wires  for  the 
conveyance  of  electric  power.  The  plaintiff,  an  expe- 
rienced lineman,  had  worked  for  the  defendant  about 
nine  days  previous  to  the  accident.  The  force  of  men 
engaged  in  the  construction  of  this  line  were  divided  into 
"  gangs,"  each  of  which  performed  different  parts  of  the 
work,  but  all  were  subject  to  the  control  of  a  superin- 
tendent and  a  foreman,  both  of  whom  gave  orders  and 
hired  and  discharged  men.  Broadly  stated,  the  force  was 
divided  into  the  "  ground  men,"  who  dug  the  holes;  the 
"framers,"  who  trimmed  and  prepared  the  poles;  the 
"  polesetters,"  who  placed  the  poles;  and  the  **  Unemen," 
who  strung  the  wires.  That  this  division  of  labor  was 
not  strictly  observed  is  evident  from  the  fact  that  the 
plaintiff,  although  a  lineman,  had  assisted  in  trimming 
poles.  He  had  nothing  to  do,  however,  with  the  digging 
of  the  holes  or  the  setting  of  the  poles.  On  the  day  of  the 
accident  he  was  engaged  with  others  in  stringing  wires. 
The  ends  of  the  wires,  three  in  number,  were  fastened 
into  holes  drilled  into  a  triangular  piece  of  iron,  called 
a  running  board,  at  the  opposite  end  of  which  there  was 
another  hole  into  which  was  fastened  a  heavy  rope.  This 
rope  was  thrown  over  the  crossarm  on  the  first  pole,  a 
team  was  attached  to  the  further  end  of  the  rope,  and  the 
line  was  thus  drawn  forward  until  the  running  board 
reached  the   crossarm,  where  a  lineman  was  stationed. 
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who  gave  the  signal  for  the  team  to  stop  until  he  could 
lift  the  running  board  so  that  it  would  clear  the  cross- 
arm,  and  when  this  had  been  done  the  teamster  was 
signaled  to  go  forward.  This  process  was  repeated  from 
pole  to  pole.  When  the  line  reached  a  pole  at  which  the 
plaintiff  had  been  stationed,  he  ascended.  The  running 
board  had  nearly  reached  the  pole  when  he  gave  the 
teamster  the  usual  signal  to  stop.  Having  lifted  the 
running  board  so  that  it  would  clear  the  crossarm,  he 
gave  the  signal  to  go  on.  At  that  juncture  the  strain  of 
the  line  caused  the  pole  to  fall  and  the  plaintiff  was 
thrown  to  the  ground  with  such  violence  as  to  sustain 
personal  injuries.  It  api)ears  that  this  pole  was  one  of  a 
number  which  had  been  set  in  low,  soft  marshy  earth. 
There  was  evidence  which  would  have  justified  the  jury 
in  finding  that  this  particular  pole  had  not  been  properly 
set,  and  that  this  circumstance  had  been  brought  to  the 
attention  of  defendant's  foreman  before  the  happening 
of  the  accident  to  the  plaintiff.  There  was  other  tes- 
timony from  which  the  jury  were  also  authorized  to 
find  that  the  plaintiff  had  nothing  to  do  with  the  setting 
of  this  pole;  that  he  had  no  actual  knowledge  of  its 
unsafe  condition,  and  was  not  chargeable  with  notice 
thereof. 

At  the  close  of  the  plaintiff's  case  the  counsel  for  the 
defendant  moved  for  a  nonsuit  upon  the  usual  grounds 
that  the  plaintiff  had  failed  to  establish  negligence  on 
the  part  of  the  defendant,  and  on  the  further  ground  *  *  that 
the  negligence,  if  any,  was  that  of  the  fellow-servant  of 
the  plaintiff,  for  which  the  defendant  is  not  responsible." 
To  this  the  trial  court  replied:  ^*  I  think  there  is  a  ques- 
tion of  fact  here  for  the  jury  as  to  whether  or  not  the 
defendant  exercised  reasonable  care  in  providing  a  rea- 
sonably safe  place  for  MulUn  to  do  his  work, "  and  there- 
upon the  motion  for  a  nonsuit  was  denied.  To  this 
ruling  the  defendant's  coimsel  excepted,  and  in  doing  so 
he  further  moved  for  a  nonsuit  upon  the  specific  ground 
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that  the  rule  requiring  a  master  to  furnish  his  servants 
with  a  reasonably  safe  place  in  which  to  work  has  no 
appUcation  to  this  case.  That  motion  was  also  denied  and 
the  defendant's  coxmsel  again  excepted.  The  same  ques- 
tion was  raised  by  exception  to  the  refusal  of  the  trial 
court  to  nonsuit  the  plaintiff  at  the  close  of  the  evidence, 
and  by  exception  to  the  charge  to  the  jury. 

From  what  we  have  already  said  it  is  evident  that  the 
case  turns  upon  the  question  whether  it  was  the  defend- 
ant's duty  to  furnish  the  plaintiff  with  a  safe  place  in 
which  to  work.  To  state  it  differently,  the  question  is 
whether  the  general  rule  that  it  is  the  duty  pf  the  master 
to  exercise  reasonable  care  to  provide  a  fairly  safe  work- 
ing place  for  his  servants,  applies  to  a  case  like  the  one  at 
bar.  That  rule  does  not  apply  **  where  the  prosecution  of 
the  work  itself  makes  the  place  and  creates  the  danger." 
(P^Connell  v.  Clark ^  22  App.  Div.  406;  Stourbridge  v. 
Brooklyn  City  R.  R.  Co,^  9  App.  Div.  129;  Citrone  v, 
O^Rotirke  Engineering  Construction  Co.,  188  N.  Y.  839; 
Capasso  v.  Woolfolk,  163  N.  Y.  472,  476;  Perry  y,  Rogers^ 
157  N.  Y.  251.)  The  reason  for  this  exception  to  the  gen- 
eral rule  is  that  it  would  be  manifestly  absurd  to  hold  a 
master  to  the  duty  of  providing  a  safe  place  when  the 
very  work  in  which  the  servant  is  engaged  makes  it 
unsafe.  If  a  man  is  engaged  in  tearing  down  a  house  he 
is  constantly  exposed  to  dangers  of  his  own  creation';  and 
in  such  a  case  all  those  who  are  engaged  in  the  same 
conmaon  purpose  are  fellow-servants  for  whose  negli- 
gence in  executing  the  details  of  the  work  the  master  is 
not  hable,  even  though  ^'  the  work  is  done  in  successive 
stages,  different  parts  thereof  being  devolved  upon  differ- 
ent persons,  and  the  labor  performed  by  one  set  of 
employees  being  prior  in  time  to  that  performed  by  another 
set."  {Citrone  v.  O'Roitrke  Engineering  Constr,  Co.y 
343,  supra,  and  cases  there  cited.) 

In  the  case  at  bar  the  evidence  tended  to  establish  that 
the  pole  which  fell  with  the  plaintiff  had  not  been  prop- 
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erly  set.  If  the  work  of  setting  poles  was  a  part  of  the 
construction  of  this  electric  line,  it  follows  that  it  was 
part  of  the  very  work  which  created  the  place  in  which 
the  plaintiff  was  called  upon  to  work,  and  that  the  negli- 
gence of  the  ix)lesetters  was  the  negligence  of  the  plain- 
tiff's fellow-servants  in  a  detail  of  the  work  in  pursuit  of 
the  common  purpose  in  which  all  were  engaged.  We  do 
not  see  how  the  case  can  be  open  to  any  other  view.  If 
this  had  been  a  completed  line  upon  which  the  plaintiff 
had  been  employed  to  string  additional  wires  he  would 
find  support  in  the  cases  of  McOuire  v.  Bell  Telephone 
Co.  (167  N.  Y.  208,  210);  Kranz  v.  L.  L  By.  Co.  (123 
N.  Y.  1);  Finn  v.  Cassidy  (165  N.  Y.  584),  and  other 
similar  cases  upon  which  he  relies.  But  this  was  not  a 
completed  line.  The  work  of  setting  the  poles  and  the 
work  of  stringing  the  wires  were  details  of  the  conmion 
employment,  performed  at  different  times  and  by  differ- 
ent men,  but  all  in  the  process  of  creating  the  very  place 
in  which  the  plaintiff  met  with  his  injury.  We  cannot 
distinguish  the  case  at  bar  from  the  Citrone  case,  and 
that  is  enough  to  render  further  discussion  unprofitable. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Haight,  Willard  Bartlett,  Hiscock, 
Chase  and  Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


Emma  E.  Nestell,  Appellant,  v.  Charles  H.  Hart  et  al., 
Respondents. 

Deed  —  construction  and  effect  of  deed  executed  by  wife  to 
truBtee  to  secure  amount  for  which  her  husband  might  be  liable 
as  executor  and  trustee  of  an  estate  —  when  such  deed  shoiild  be 
held  to  be  a  mortgage, 

PlaintilTs  husband,  being  short  in  his  accounts  as  executor  and 
trustee  of  an  estate  in  which  defendants  were  the  beneficiaries,  exe- 
cuted a  conveyance  of  certain  premises  to  his  wife,  which  it  was 
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claimed  was  in  violation  of  tho  rights  of  defendants.  Plaintiff 
thereupon  executed  a  deed  to  the  attorney  for  the  husband  to  be 
held  by  him  in  trust  to  secure  any  amount  that  might  be  due  from 
the  husband  to  defendants.  The  attorney  delivered  to  defendants 
a  declaration  of  the  trust  showing  his  powers  as  trustee.  Before 
the  proceedings  were  closed  before  the  surrogate  and  the  amount  of 
the  husband^s  indebtedness  ascertained,  the  trustee  conveyed  the 
premises  to  defendant  at  a  valuation  which  is  not  questioned,  to 
apply  upon  such  indebtedness.  The  wife  did  not  join  in  the  con- 
veyance although  it  was  made  with  her  knowledge  and  consent.  In 
an  action  by  the  wife  to  obtain  an  adjudication  that  she  is  the  owner 
of  the  premises,  held^  that  the  deed  made  by  her  is  valid  and  must 
be  construed  as  a  mortgage  by  which  the  attorney  as  her  trustee  is 
authorized  to  pay  the  defendants  the  amount  that  shall  be  decreed 
to  be  due  by  her  husband  upon  his  accounting;  that  she  continued 
to  retain  the  right  of  redemption  and  to  be  the  owner  of  the  equity 
which  may  exist  after  satisfaction  of  defendants'  claim;  that  the 
trustee  had  no  power  by  such  a  conveyance  to  deprive  the  plaintiff . 
of  the  right  to  redeem  or  to  have  returned  to  her  any  surplus  that 
might  be  left  after  the  payment  of  the  sum  not  yet  ascertained  due 
defendants.  Held^  further,  that  no  question  being  made  that  the 
sum  fixed  as  the  value  of  the  premises  is  their  full  value,  justice  may 
be  done  between  the  parties  by  ordering  a  modification  of  the  judg- 
ment so  as  to  provide  that  if  no  sum  is  found  due  from  the  husband 
to -the  defendants,  the  premises  l>e  reconveyed  by  the  defendants 
to  the  plaintiff  and  they  account  for  the  rents  and  profits;  but  if 
the  decree  be  that  a  balance  is  still  due  and  owing  from  the  husband 
to  the  defendants,  then  that  so  much  of  the  value  of  the  property  so 
fixed,  which  then  remains,  together  with  the  rents  and  profits,  be 
returned  to  the  plaintiff. 

Nestell  V.  Hart,  137  App,  Div.  919,  modified. 

(Argued  May  12,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
March  31,  1910,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Spe- 
cial Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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Dallas  Flannagan^  H.  Gerald  Chapin  and  Cornelius 
B.  Waterbury  for  appellant.  The  alleged  transfer  is  void 
under  the  Statute  of  Frauds.  (L,  1890,  ch.  547,  §  242.) 
When  it  is  once  established  that  a  conveyance  absolute  on 
its  face  is  in  fact  a  mortgage,  then  nothing  short  of  a  new 
deed  can  divest  the  holder  of  the  so-called  equity  of 
redemption  of  his  interest  in  the  property.  {Odell  v.  Mo7i' 
trossy  68  N.  Y.  499;  Rich  v.  Dyer,  91  App.  Div.  240;  180 
N.  Y.  407;  Conover  v.  Palmer,  123  App.  Div.  817; 
Laesenhop  v.  Ensfield,  184  N.  Y.  55)0.) 

W.  H.  Van  Benschoten  and  Charles  H.  Edwards  for 
respondents.  There  has  been  no  violation  of  the  Statute 
of  Frauds  in  the  transactions  upon  which  the  judgment 
of  the  Special  Term  was  based.  {City  of  Buffalo  v.  Z)., 
L.  &  W.  R.  R.  Co,,  190  N.  Y.  84;  Hutchins  v.  Van 
Vechten,  140  N.  Y.  115;  Cook  v.  Barr,  44  N.  Y.  156; 
K.  L.  his.  Co.  V.  Hilly  3  Hun,  577;  Corse  v.  Leggett,  25 
Barb.  389;  McArthurv.  Gordon,  51  Hun,  511;  126  N.Y. 
597;  Chaplin  on  Express  Trusts,  §  69;  Pom.  Eq.  Juris. 
§  1007;  Story's  Eq.  Juris.  §  972;  New  York  Dry  Dock 
Co.  V.  Stillman,  30  N.  Y.  174;  Ford  v.  Belmont,  7Robt. 
97;  Wheeler  v.  Reynolds,  (jO  N.  Y.  227;  Goldsmith  v. 
Goldsmith,  145  N.  Y.  313;  Ah  reus  v.  Jones,  169  N.  Y. 
655;  I^ary  v.  Corwin,  181  N.  Y.  222;  Smith  v.  Balcom, 
124  App.  Div.  437;  Gallagher  v.  Gallagher^  135  App. 
Div.  457.)  The  plaintiff  ratified  £jnd  adopted  the  act  of 
Mr.  Leonaixi  in  transferring  the  property  to  the  defend- 
ants. {City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co.,  190 
N.  Y.  84;  Drakeley  y.  Gregg,  8  Wall.  242;  Commercial 
Bank  v.  Warren,  15  N.  Y.  577;  Muiry.  Greene,  191 N.  Y. 
202;  Andrews  v.  ^.  L.  Ins.  Co.,  92  N.  Y.  596;  Russ  v. 
Telfener,  57  Fed.  Rep.  973;  Hilleny.Iselin,  144  N.  Y.  366.) 

Haight,  J.  This  action  was  brought  for  the  purpose 
of  obtaining  an  adjudication  that  the  plaintiff  is  the 
owner  in  fee  of  the  premises  known  as  76  West  125th 


1911.]  Nestell  v.  Hart.  283 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Haight,  J. 

street,  in  the  city  of  New  York,  and  that  the  defendants, 
who  claim  title  under  a  deed  from  William  D.  Leonard, 
be  directed  to  convey  the  premises  to  the  plaintiff  and 
account  for  the  rents  received  by  them. 

Joseph  B.  Hart  died  in  the  city  of  New  York  on  or 
about  the  4th  day  of  December,  1878,  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probate  on 
the  28th  day  of  December  thereafter.  He  left  him  sur- 
viving Emma  S.  Hart,  his  widow,  and  the  defendants, 
who  were  his  children.  In  his  will  he  created  a  trust  in 
favor  of  his  widow  during  her  hfe,  with  remainder  over 
to  his  children,  and  appointed  John  Jay  Nestell,  George 
W.  Hart  and  Emma  S.  Hart  executors  and  trustees 
imder  his  will.  John  Jay  Nestell  quahfied  as  such  execu- 
tor, etc.,  and  became  the  sote  manager  of  the  estate. 
Emma  S.  Hart,  the  widow  of  the  testator,  died  on  the 
21st  day  of  September,  1907,  and  thereupon  her  children, 
the  remaindermen,  called  upon  Nestell  for  an  accounting 
as  to  his  management  of  the  estate.  The  plaintiff  is  the 
wife  of  Nestell,  and  on  the  3oth  day  of  December,  1907, 
he  conveyed  to  her  the  premises  in  question.  After  pro- 
ceedings had  been  instituted  in^  the  SuiTogate's  Court 
by  the  remaindermen  for  an  accounting  of  Nestell  as 
executor  and  trustee,  an  examination  of  his  accounts 
was  had  by  an  accountant,  who  reported  him  short  in  a 
large  amount,  and  thereupon  a  claim  was  made  that  he  had 
conveyed  the  real  estate  in  question  to  his  wife  in  violation 
of  the  rights  of  the  remaindermen,  and  in  order  to  procure 
an  adjournment  of  the  accoxmting  before  the  Surrogate's 
Court  the  plaintiff  was  induced  to  execute  a  deed  of  the 
premises  which  had  been  conveyed  to  her  by  her  husband, 
to  his  attorney,  William  D.  Leonard,  to  be  held  by  him  in 
trust  for  the  purpose  of  securing  any  amount  that  might 
be  found  due  from  her  husband  to  the  defendants.  There- 
upon **  Leonard  executed  and  delivered  to  the  defendants 
a  declaration  of  trust  to  the  effect  that  he  had  accepted 
the  conveyance  above  mentioned  and  held  the  premises 
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therein  described  for  the  following  uses  and  purposes, 
viz.: 

"  First,  To  pay  any  and  all  sums  which,  upon  a  proper 
accounting  by  the  said  John  J.  Nestell,  as  sole  surviving 
executor  and  trustee  under  the  last  wiU  and  testament  of 
Joseph  B.  Hart,  deceased,  shall  be  decreed  to  be  due  and 
payable  by  him  to  Irene  N.  CoUord,  Charles  H.  Hart, 
Emma  J.  Sheridan  and  such  other  persons,  if  any,  as  by 
said  decree  shall  be  determined  and  adjudged. 

*' Second.  To  pay  over  any  balance  that  may  remain 
after  the  payments  aforesaid  to  Emma  E.  Nestell,  the 
grantor  named  in  the  said  conveyance  above  mentioned, 
her  executors,  administrators  or  assigns. 

"  Third.  For  the  purpose  of  carrying  out  the  provisions 
above  mentioned,  to  seU  or  dispose  of  the  above-men- 
tioned premises  at  public  auction  or  private  sale  as  may  • 
be  deemed  most  expedient,  and  to  execute  and  deliver  to 
the  purchaser  or  purchasers  thereof,  good  and  sufficient 
deeds  or  conveyances  for  the  same,  the  proceeds  thereof 
to  be  applied  in  accordance  with  the  provisions  above 
mentioned." 

The  proceedings  bef o^^e  the  surrogate  for  an  accounting 
were  thereupon  adjourned  from  time  to  time,  and  subse- 
quently and  on  or  about  the  3d  day  of  July,  1908,  an 
agreement  in  writing  was  entered  into  by  John  Jay  Nes- 
tell and  the  defendants,  by  which  he  turned  over  and 
assigned  to  them  a  number  of  bonds,  mortgages  and 
stocks  of  corporations,  of  the  value  of  $257,000,  to  be 
applied  upon  his  indebtedness  to  them  when  the  amoimt 
should  be  ascertained,  and  also  agreed  to  cause  to  be 
transferred  to  them  the  real  estate  in  question  to  be 
valued  at  $55,000,  to  also  be  applied  upon  such  indebted- 
ness, the  surplus,  if  any,  to  be  returned  to  him;  and 
thereupon  Leonard,  the  plaintiff's  trustee,  conveyed  the 
premises  to  the  defendants,  pursuant  to  that  agreement. 
The  trial  court  has  f oimd  that  this  conveyance  was  made 
with  the  knowledge  and  consent  of  the  plaintiff.    It  is 
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not  claimed,  however,  that  she  joined  in  the  written  con- 
tract, or  that  her  consent  was  in  v/riting.  The  court  fur- 
ther found  as  a  fact  that  $55,000  was  the  full  value  of  the 
premises,  and,  as  conclusions  of  law,  that  the  deed  exe. 
cuted  by  the  plaintiff  to  Leonard  was  a  valid  conveyance; 
that  the  conveyance  by  Leonard  to  the  defendants  was 
also  valid,  and  was  in  all  respects  ratified  and  confirmed 
by  the  plaintiff;  that  the  defendants  are  entitled  to  the 
possession  and  control  of  the  premises,  and  to  the  rents^ 
issues  and  profits  thereof,  until  such  time  as  there  shall 
be  a  final  determination  as  to  whether  or  not  Nestell  is 
indebted  to  the  defendants  by  reason  of  his  acts  as  execu- 
tor and  trustee  under  the  will  of  Joseph  B.  Hart,  deceased. 
And  if  the  amount  due  from  him  exceeds  the  value  of  the 
premises  as  fixed  by  the  agreement  between  him  and  the 
defendants,  and  the  other  personal  property  transferred 
by  him  to  them,  the  defendants  shall  be  adjudged  to  be 
entitled  to  retain  the  same  as  owners  in  fee,  but  if  it  shall 
be  adjudged  that  any  less  sum  than  the  total  amount  of 
the  valuations  placed  upon  the  real  estate  in  question  and 
the  personal  property  is  due  from  Nestell,  the  defendants, 
on  paying  to  him  the  difference,  shall  likewise  be  entitled 
to  retain  the  real  estate  in  question  as  owners  in  fee. 

We  are  of  the  opinion  that  the  deed  from  the  plaintiff 
to  Leonard  is  a  valid  instrument,  and  xmder  the  findings  it 
cannot  now  be  set  aside  as  void;  but  it  must  l5e  construed 
in  connection  with  the  declaration  of  trust  executed  by 
Leonard,  and  when  so  construed  it  becomes  in  effect  a 
mortgage  upon  the  real  estate.  Leonard,  as  her  trustee, 
is  authorized  to  pay  the  defendants  the  amount  that  shall 
be  decreed  by  the  surrogate  to  be  due  and  owing  by  her 
husband  upon  his  accounting  as  an  executor  and  trustee 
of  Joseph  B.  Hart,  deceased,  and  to  return  any  balance 
that  may  remain  after  such  payment  to  the  plaintiff. 
The  plaintiff,  therefore,  continued  to  retain  the  right  of 
redemption  and  to  be  the  owner  of  the  equity  that  should 
exist  after  the  satisfaction  of  the  defendants'  claim.    Should 
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the  decree  entered  upon  the  accounting  fail  to  show  any 
indebtedness  upon  the  part  of  Nestell  over  and  above  the 
bonds,  mortgages  and  stock  turned  over  to  the  estate, 
then  the  plaintiff  would  have  the  right  to  have  the  prem- 
ises reconveyed  to  her.  But  if  the  decree  was  for  a 
greater  amount  than  that  turned  over  by  Nestell,  she 
would  only  be  entitled  to  have  the  premises  reconveyed 
upon  paying  the  amount  so  found  due,  or  to  receive  back 
the  surplus,  if  any,  that  may  remain  after  a  sale  and  the 
discharge  of  such  decree.  This,  we  think,  is  an  interest 
in  real  property  of  which  she  cannot  be  deprived  except 
by  operation  of  law,  or  by  her  deed  of  conveyance  in 
writing. 

By  section  242  of  the  Eeal  Property  Law  it  is  provided: 
"  An  estate  or  interest  in  real  property  *  *  *  or  any 
trust  or  power,  over  or  concerning  real  property,  or  in 
any  manner  relating  thereto,  cannot  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  person  creating,  granting,  assigning,  sur- 
rendering or  declaring  the  same,  or  by  his  lawful  agent, 
thereunto  authoiized  by  writing."  It  has  not  been  found 
as  a  fact  nor  is  it  claimed  by  counsel  that  Nestell  or 
Leonard,  the  trustee,  were  ever  authorized  in  writing  to 
convey  her  interest  in  the  premises  to  the  defendants  or 
to  her  husband.  The  most  that  is  found  upon  the  sub- 
ject is  that  the  contract  was  made  by  her  husband  and 
the  conveyance  by  Leonard,  with  her  knowledge  and  con- 
sent. This,  we  think,  is  not  suflBcient.  Nor  do  we  think 
it  amounts  to  ratification,  for  if  she  could  not  convey  by 
oral  direction,  it  would  hardly  amount  to  ratification.  It 
may  be  that  had  she  accepted  the  defendants'  offer  to  pay 
her  an  annuity  in  writing,  it  would  have  operated  as  a 
ratification.  But  while  she  appears  to  have  signed  the 
offer  when  it  was  first  presented  to  her,  she  changed  her 
mind  and  canceled  her  signature  while  it  was  in  the 
hands  of  her  attorney  before  it  had  been  delivered,  and 
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consequently  it  amounted  to  nothing  by  way  of  ratifica- 
tion. Under  the  deed  executed  by  the  plaintiff  to  Leon- 
ard and  his  declaration  of  trust,  he  is  given  the  power  to 
sell  or  dispose  of  the  real  property  mentioned,  *'  for  the 
purpose  of  carrying  out  the  provisions  above  mentioned," 
which  are,  for  the  purpose  of  paying  any  decree  that  the 
surrogate  may  enter  against  the  plaintiff's  husband  as 
executor  and  trustee  in  favor  of  the  defendants,  and  to 
return  the  balance  to  her.  No  decree  has  ever  been 
entered  by  the  surrogate  so  far  as  is  disclosed  by  the 
record  before  us.  The  accoxmting  is  still  pending  before 
the  surrogate.  There  was,  therefore,  no  necessity  for 
the  exercise  of  his  power  of  sale  for  the  purpose  of  paying 
any  decree.  But  it  does  appear  that  an  accountant  had 
been  through  the  lxx)ks  of  the  executor  and  trustee  and 
had  foimd  a  large  sum  owing  by  him,  the  amount  is  not 
stated,  and  that  thereupon  the  plaintiff's  husband  had 
turned  over  a  large  amoimt  of  securities  amounting  to 
upwards  of  $250,000,  to  apply  upon  such  indebtedness; 
and  in  an  agreement  then  made  by  him  with  the  defend- 
ants, the  value  of  the  real  estate  in  question  should  be 
fixed  at  the  sum  of  $55,000,  and  that  it  should  be  con- 
veyed by  Leonard  to  them  as  security  for  the  payment  of 
any  deficiency  that  may  be  foimd  due  in  the  final  decree 
of  the  surrogate. 

The  trial  court  found  as  a  fact  that  $55,000  is  the  full 
value  of  the  property.  No  claim  was  made  upon  the 
argument  or  in  the  brief  of  counsel  that  this  amoxuit  was 
not  the  full  value  of  the  premises.  The  plaintiff's  hus- 
band and  the  defendants  were  endeavoring  to  reach  a 
settlement  of  their  differences,  but  until  the  final  amount 
had  been  determined  by  the  decree  the  defendants  desired 
to  have  the  real  estate  in  question  held  as  security  for 
the  payment  of  any  deficiency  that  may  be  found.  It 
was  under  these  circumstances  that  Leonard  exercised 
his  power  of  sale  in  conveying  to  the  defendants.  It  may 
be  that  had  Leonard  protected  the  interest  of  the  plain- 
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tiflf  in  the  premises  in  making  the  conveyance,  the  pro- 
vision under  which  the  sale  was  made  might  possibly  be 
construed  as  sufl&cient  to  authorize  the  transfer;  but  he 
clearly  had  no  power  by  such  a  conveyance  to  deprive  the 
plaintiff  of  hei  right  to  i^edeem  or  to  have  returned  to  her 
any  surplus  that  may  be  left  after  the  discharge  of  the 
decree  of  the  surrogate  on  the  final  accounting  of  her 
husband  as  executor  and  trustee.  The  defendants  had 
before  them  the  declaration  of  trust.  It  or  a  copy  had 
been  delivered  to  them,  as  appears  by  the  findings.  They, 
therefore,  were  chargeable  with  knowledge  as  to  the 
powers  of  Leonard  as  trustee.  Ordinarily  in  finding 
errors  of  the  character  disclosed  herein,  we  should  order 
a  reversal  and  a  new  trial.  But  in  view  of  the  fact  that 
no  question  has  been  made  that  $55,000  was  not  the  full 
value  of  the  premises,  we  incline  to  the  view  that  justice 
may  be  done  between  the  parties  by  ordering  a  modifica- 
tion of  the  judgment  so  as  to  provide  that  if  no  indebted- 
ness is  found  owing  by  Nestell  to  the  defendants,  the 
premises  bo  reconveyed  by  the  defendants  to  the  plaintiff 
and  they  account  for  the  rents  and  profits.  But  if  the 
decree  be  that  a  balance  is  still  due  and  owing  from 
Nestell  to  the  defendants,  then  that  the  balance  of  the 
$55,000  remaining  after  paying  such  decree,  together 
with  the  rents  and  profits,  be  returned  to  the  plaintiff, 
and  as  so  modified  affinned,  without  costs  of  this  appeal 
to  either  party. 

CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett,  His- 
cocK,  Chase  and  Collin,  J  J.   concur. 

Judgment  accordingly. 
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Elbie  G.  Hoover,  Eespondent,  v.  Henry  H.  Hubbard, 
Appellant,  Impleaded  with  Another. 

statute  of  Limitations  —  payment  by  one  of  the  joint  and  several 
makers  of  a  promissory  note  does  not  affect  the  defense  under  the 
statute  as  to  the  others. 

1.  A  payment  made  by  one  of  the  joint  and  several  makers  of  a 
promissory  note  either  before  or  after  an  action  upon  it  is  barred 
by  the  Statute  of  Limitations,  and  within  six  years  before  suit 
brought,  does  not  affect  the  defense  of  the  statute  as  to  the  others. 

2.  The  fact  that  a  joint  debtor,  who  pleaded  the  Statute  of  Limi- 
tations, also  alleged  as  a  defense  the  full  satisfaction  and  discharge 
of  the  indebtedness  upon  a  note  does  not  operate  as  an  admission 
precluding  him  from  pleading  the  statute,  where  it  does  not  appear 
by  the  pleading  that  such  joint  debtor  satisfied  and  discharged  the 
indebtedness  or  made  any  payments  thereon  within  six  years  prior 
to  the  commencement  of  the  action. 

Hoover  v.  Hubbard^  184  App.  Div.  909,  reversed. 

(Argued  May  15,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  thia  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  July  10,  1909  afi&rming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  Conboy  and  William  D.  Morrow  for  appellant.- 
Payments  upon  a  joint  and  several  note  by  one  of  the 
makers,  within  six  years  prior  to  the  commencement  of 
the  action,  does  not  affect  the  defense  of  the  Statute  of 
Limitations  as  to  the  other  maker  who  made  no  payments 
within  that  period.  {Shoemaker  v.  Benedict,  11  N.  Y. 
176;  Murdoch  v.  Waterman,  145  N.  Y.  53;  Brooklyn 
Bank  v.  Bamaby,  197  N.  Y,  !>19;  Harper  v.  Fairley,  53 
Is.  Y.  443.) 
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Jerome  B.  Cooper  for  respondent.  The  Statute  of  Limi- 
tations had,  by  reason  of  the  yearly  payments  of  interest, 
no  application  to  the  case.  The  evidence  shows  both 
defendants  present  at  the  time  the  payments  and  indorse- 
ments were  made.  {First  Nat.  Bank  v.  Ballou^  49  N.  Y. 
155;  TTmc^Hv.iKcfcs,  18N.Y.  588;  Murdocky.  Water- 
man, 145  N.  Y.  55;  Northrtip  v.  Garrett y  17  Hun,  497; 
Hecla  Powder  Co.  v.  Sigtia  Iron  Co.^  157  N.  Y.  437; 
Wagner  v.  Qrimm^  169  N.  Y.  427;  Wicks  v.  Thompson^ 
129  N.  Y.  634;  McMullin  v.  Bafferty,  24  Hun,  363;  89 
N.  Y.  461.) 

Chase,  J.    On  March  1, 1895,  the  defendants  borrowed 
of  Charles  Genter  six  hundred  dollars  for  which  they 
gave  to  him  a  promissory  note,  of  which  the  following  is 
a  copy: 
"$600.00  Theresa,  March  1,  1895. 

"For  value  received,  we  jointly  and  severally  promise 
to  pay  Charles  Genter,  or  bearer,  six  himdred  dollars  one 
year  after  date»  at  five  per  cent,  interest. 

"ELMER  E.  HUBBARD, 
"HENRY  H.  HUBBARD." 

The  defendant  Elmer  E.  Hubbard  paid  the  interest  on 
said  note  annually  for  eleven  years.  He  also  paid  thereon 
$300  on  account  of  principal.  Prior  to  the  commence- 
ment of  this  action  the  plaintiff  became  the  owner  and 
holder  of  said  note  and  on  April  28,  1908,  this  action 
was  commenced  thereon.  The  appellant,  Henry  H. 
Hubbard,  answered  the  complaint,  in  which  he  alleged: 
^^  First.  That  prior  to  the  commencement  of  this  action 
he  fully  satisfied  and  discharged  any  and  all  claims  and 
indebtedness  in  said  complaint  set  forth  by  payment  in 
full.  Second.  That  the  cause  of  action  set  forth  in  said 
complaint  did  not  accrue  nor  did  any  part  thereof  accrue 
at  any  time  within  six  yeara  next  preceding  the  com- 
mencement of  this  action." 
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It  affirmatively  appears  that  the  appellant  never  made 
any  payments  upon  said  note.  It  is  claimed  by  the 
respondent  that  some  of  the  payments  made  by  the 
defendant  Elmei  E.  Hubbard  were  in  the  presence  of  the 
appellant. 

It  was  held  by  this  court  in  McMullen  v.  Bafferty  (89 
N.  Y.  456)  that:  ''  It  is  the  settled  law  of  this  state  that 
payments  made  by  one  joint  contractor  cannot  save  from 
the  Statute  of  Limitations  a  claim  against  another  joint 
contractor,  and  that  payments  made  by  the  principal 
debtoi  cannot  save  from  the  statute  a  claim  against  the 
surety;  and  it  makes  no  difference  that  the  pa3rments 
were  made  with  the  knowledge  of  the  other  party  liable 
for  the  same  debt.  To  make  payments  effective  against 
a  party  to  save  a  claim  from  the  statute,  they  must  have 
been  made  by  him,  or  for  him  by  his  authorized  agent. 
One  joint  contractor  may  make  payments  as  agent  for  all 
the  contractors,  or  the  principal  debtor  may  make  pay- 
ments for  and  in  the  name  of  his  surety  as  his  agent,  or 
payments  may  thus  be  made  in  the  name  of  all  the  joint 
contractors,  or  of  the  surety  without  previous  authority, 
but  be  subsequently  ratified,  and  in  all  such  cases  the  nm- 
ning  of  the  statute  may  be  prevented.  {First  National 
Bank  of  Utica  v.  Ballou,  49  N.  Y.  155.)  But  in  all 
cases  to  make  the  payments  effective  they  must  by  pre- 
vious authorization  or  subsequent  ratification  be  the 
payments  of  the  party  sought  to  be  affected  by  them." 
(p.  459.) 

It  does  not  appear  that  the  appellant  authorized  the 
defendant,  Elmer  E.,  to  make  any  payment  upon  such 
note. 

Unless  a  payment  by  one  of  two  joint  and  several 
debtors  prevents  the  running  of  the  Statute  of  Limita- 
tions as  to  all,  there  is  no  evidence  on  which  to  sustain 
the  judgment  as  against  the  appellant.  There  has  been 
a  controversy  in  some  jurisdictions  as  to  the  legal  conse- 
quences of  a  payment  made  upon  an  indebtedness  by  one 
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of  two  or  more  joint  debtors,  so  far  as  it  affects  the  run- 
ning of  the  Statute  of  Limitations  against  the  debtors 
other  than  the  person  making  the  payment.  In  Shoe- 
maker V.  Benedict  (11  N.  Y.  170),  referring  to  payments 
made  by  one  of  several-  makers  of  a  promissory  note 
before  the  Statute  of  Limitations  had  barred  an  action 
thereon,  it  was  said  that  "Before  the  decision  of  Van 
Keuren  v.  Parmelee  (2  Comstock,  52:^),  it  would  have  been 
considered  very  well  settled  upon  authority  that  such 
payments  did  operate  to  prevent  the  statute  of  Umitations 
from  attaching  to  the  demand."  (p.  181.)  It  was,  how- 
ever, by  Shoemaker  v.  Benedict  {supra)  clearly  set- 
tled in  this  state  that  a  payment  made  by  one  of  the 
joint  and  several  makers  of  a  promissory  note  either 
before  or  after  an  action  upon  it  is  barred  by  the  Stat- 
ute of  Limitations  and  within  six  years  before  suit 
brought  does  not  affect  the  defense  of  the  statute  as  to 
the  others. 

There  have  been  many  cases  in  this  court  approving 
and  confirming  the  authority  of  that  case.  Among  the 
most  recent  of  the  reported  decisions  is  Brooklyn  Bank 
V.  Bamahy  (11)7  N.  Y.  210),  in  the  opinion  in  which  case, 
at  pages  219  and  220,  the  authority  of  Shoemaker  v. 
Benedict  {supra)  is  again  referred  to,  approved  and 
reasserted. 

It  is  also  claimed  by  the  respondent  that  the  appellant 
is  precluded  from  claiming  the  Statute  of  Limitations  as 
a  bar  to  this  action  by  reason  of  the  first  paragraph  of 
his  answer,  in  which  he  alleges  the  full  satisfaction  and 
discharge  of  the  indebtedness. 

The  record  shows  that  the  appellant  was  mistaken  in 
his  allegation  that  the  indebtedness  was  fully  satisfied 
and  discharged.  If  we  accept  the  pleading  as  an  admis- 
sion, it  does  not  apjDear  thereby  independently  of  the  evi- 
dence received  upon  the  trial  or  by  the  record  as  an 
entirety,  that  the  appellant  satisfied  and  discharged  the 
indebtedness  or  made  any  payments  thereon  at  a  time 
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within  six  years  prior  to  the  commencement  of  the 
action. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Vanx,  Willard  Bartlett, 
HiscocK  and  Collin,  JJ.,  concur.. 

Judgment  reversed,  etc. 


Leon  Tanenbaum  et  al..  Doing  Business  under  the  Firm 
Name  of  L.  Tanenbaum,  Strauss  and  Company, 
Respondents,  v.  Abraham  Boehm  et  al.,  Doing  Busi- 
ness under  the  Firm  Name  of  Boehm  and  Coon, 
Appellants. 

Beal  estate  brokers  —  when  broker  has  produced  a  person  ready 
and  wUling  to  purchase  property  upon  the  vendor's  terms  the 
latter  is  liable  for  broker's  commissions. 

1.  When  a  broker  produces  a  person  ready  and  willing  to  enter 
into  a  contract  upon  his  employer's  terms,  he  has  earned  his  com- 
missions and  if  his  efforts  have  been  rendered  futile  by  his  employ- 
er's fault,  the  latter  will  not  be  heard  to  say  that  the  broker  has 
not  performed.  The  requirement  of  the  Statute  of  Frauds,  that 
the  agreement  between  the  parties  must  be  evidenced  in  writing, 
has  no  bearing  upon  the  question  of  whether  the  broker  has 
earned  his  conmiissions. 

2.  Where  the  minds  of  the  parties  met  in  agreement  upon  the 
essential  terms  and  conditions  of  a  lease,  and  the  subsequent  failure 
to  consummate  it  formally  was  due  to  an  unreasonable  demand  of 
the  defendants,  the  brokers  who  brought  alx)ut  the  agreement  on 
their  behalf  cannot  be  deprived  of  the  right  to  commissions. 

Tanenbaum  v.  Boehm^  135  App.  Div.  286,  affirmed. 

(Argued  May  17, 1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  5,  1910,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  vei-dict  directed  by  the  court. 
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The  nature  of  the  action,  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Edward  W.  Hatch  and  George  L.  Shearer  for  appel- 
lants. The  evidence  is  conclusive  that  the  minds  of  the 
parties  to  the  proposed  lease  never  met  as  to  many  of  the 
essential  terms  and  conditions  of  a  contract  of  lease,  there- 
fore the  plaintiffs  never  earned  their  commissions,  and  the 
direction  of  a  verdict  in  their  favor  presents  a  reversible 
error.  {Bank  of  Monongahela  Valley  v.  Weston^  159 
N.  Y.  201,  t>()8;  Sundheimer  v.  City  of  New  York^  176 
K  Y.  495;  Sibbaldv.  B.Jron  Co.,  83  N.  Y.  378;  Coridict 
V.  Cowdrey,  139  N.  Y.  273;  Pullichx.  Casey,  43  App.  Div. 
122;  Haase  v.  Schneider,  112  App.  Div.  336;  Sherry  \. 
Praol,  131  App.  Div.  771;  Bryant  v.  Ondrake,  87  Hun, 
477;  Brown  v.  N.  Y.  C.  B.  B.  Co.  44  N.  Y.  79;  FYank  v. 
Hewitt,  56  App.  Div.  497;  Arnold  v.  Bothschild^s  Sons 
Co.,  37  App.  Div.  564;  164  N.  Y.  562.) 

Ernest  Hall  and  Alex  L.  Strouse  for  respondents. 
The  minds  of  the  defendants  and  the  prospective  tenants 
met  on  all  material  elements  of  a  lease  and  the  brokers 
earned  their  commissions.  {Smith  v.  Peyrot,  201  N.  Y. 
210;  Barnard  v.  Monnot,  3  Keyes,  203;  1  Abb.  Ct.  App. 
Dec.  108;  Heinrich  v.  Kom,  4  Daly,  74;  Dennis  v.  Char- 
lick,  6  Hmi,  21;  Brady  v.  Foster,  72  App.  Div.  416; 
McQuillen  v.  Carpenter,  72  App.  Div.  595;  Suydam  v. 
Healy,  93  App.  Div.  396;  Cusack  v.  Ailknian,  93  App. 
Div.  579;  Putter  v.  Berger,  95  App.  Div.  62;  Martin  v. 
Werman,  107  App.  Div.  482;  Moses  v.  Helmke,  18  Misc. 
Rep.  357.) 

Gray,  J.  The  plaintiffs  are  real  estate  brokers  and 
they  have  brought  this  action  to  recover  the  commissions, 
which  were  earned  by  them,  as  they  allege,  by  finding 
for  the  defendants  a  party  able  and  wilUng  to  take  a 
lease  of  their  property  on  terms  agreed  upon.  At  the 
conclusion  of  the  trial,  the  court  directed  a  veixlict  for  the 


1911.]        Tanenbaum  v.  Boehm.         295 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Gray,  J. 

plaintiffs;  denying  a  similar  motion  in  behalf  of  the 
defendants  and,  also,  their  request  to  submit  the  case  to 
jury.  It  is  necessary,  therefore,  briefly,  to  examine  the 
evidence,  in  order  that  it  may  be  seen  whether  the  facts, 
material  to  the  establishment  of  the  plaintiffs'  case,  were 
in  dispute.  Upon  the  undisputed  facts,  did  there  remain 
a  question  whether  the  minds  of  the  property  owners  and 
of  the  proposed  lessee  had  met  upon  the  essential  terms 
of  a  proposed  lease?  If  they  show  that  they  had  and 
that  the  contract  of  lease  was  not  consummated  by 
reason  of  the  subsequent  fault  of  the  defendants  in  mak- 
ing amreasonable,  or  capricious,  demands,  then,  there  was 
no  error  in  the  ruling  of  the  trial  court.  The  Appellate 
Division  has  afi&rmed  the  judgment  recovered  by  the 
plaintiffs;  although  the  justices  divided  sharply  in  opinion 
upon  the  question. 

The  defendants  owned  the  premises  at  the  southwest 
comer  of  Fifth  avenue  and  35th  street,  in  the  city  of  New 
York,  and  they  requested  the  plaintiffs  to  procure  a  ten- 
ant for  them  for  a  long  term  of  years.  The  plaintiffs 
submitted  an  offer  by  Mr.  Ball,  of  the  firm  of  Best  &  Co., 
a  person  amply  resi)onsible  for  his  engagements,  and 
after  some  negotiations,  a  meeting  took  place  on  Decem- 
ber 14th,  1905;  at  which  were  present  the  two  plaintiffis^ 
the  two  defendants,  with  their  attorneys,  and  Mr.  Ball, 
with  his  attorney.  The  meeting  was  very  prolonged 
over  the  discussion  of  what  a  lease  for  a  long  term 
should  require  and  provide  for.  With  respect  to  what 
took  place,  there  is  no  dispute  between  the  parties  and, 
when  they  separated,  there  does  not  appear  to  have  been 
a  difference  upon  any  subject  proposed  to  be  covered 
by  the  written  lease  and  the  difficulty  arose,  only,  when, 
some  days  later,  the  defendants,  advised  by  their  attor- 
ney, insisted  upon  incorporating  a  particular  provision  in 
the  instrument.  The  agreement  reached  by  the  parties 
on  December  14th  was  that  there  should  be  a  lease  for  23 
years,  at  an  annual  rental,  payable  quarterly,  for  the 


296  Tanenbaum  v.  Boehm.  IMay, 


Opinion  of  the  Court,  per  Gray,  J.  [Vol.  202. 

first  two  years,  of  $65,000,  and,  for  the  remaining  21 
years,  at  $100,000;  with  the  privilege  of  two  renewals  for 
periods  of  twenty-one  years  each,  at  a  rental  of  four  per 
cent  upon  the  appraised  value  of  the  land.  A  new  build- 
ing was  to  be  erected  upon  the  land  by  the  lessee,  upon 
the  expiration  of  some  existing  leases,  having  two  years 
to  nm,  and  the  nature  of  the  building,  its  dimensions, 
construction  and  divisions  were,  all,  agreed  upon.  The 
lessee  was  to  pay  all  taxes,  assessments,  or  other  charges 
against  the  property,  and  to  assume  the  existing  leases. 
It  was  agreed  that,  if  an  existing  mortgage  for  $1,450,000 
should  be  called,  the  lease  should  be  subordinated  to  a 
new  mortgage  for  $1,500,000  at  the  same  interest  rate. 
To  secure  the  performance  by  the  lessee  of  the  covenants 
of  the  lease,  Mr.  Ball  was  to  mortgage  to  the  defendants 
his  house  in  the  sum  of  $75,000.  The  lessee,  also,  was  to 
pay  in  advance  the  amount  of  rental  which  would  become 
due  for  the  last  quarterly  period  of  the  first  two  years  of 
the  term.  Thus,  there  was  reached  an  agi-eement,  which 
involved  a  lease  of  defined  property,  for  a  certain  period 
of  years,  at  a  stated  rental,  payable  quarterly,  and  by 
which  the  lessee  was,  at  his  own  expense,  to  erect  a  new 
commercial  building,  within  a  certain  time,  of  a  certain 
description;  to  bear  all  the  charges  imposed  by  the 
authorities  upon  the  property  and  to  give  security  for  the 
performance  of  the  covenants  of  the  lease.  All  this  was 
shown  by  the  testimony  of  Mr.  Coon,  who,  alone  of  the 
defendants,  was  examined,  and  he  makes  it  very  clear 
that,  when  the  meeting  of  December  14th  broke  up,  all 
that  was  left  to  be  done  was  to  prepare  a  written  form  of 
lease.  A  proposal  by  the  plaintiffs  that  an  agreement 
be,  then,  reduced  to  writing  was  negatived,  because  of 
the  lateness  of  the  hour,  and  the  defendants'  attorney 
promised  a  form  of  lease  at  an  early  date.  I  quote  from 
defendant  Coon's  testimony:  ''After  we  finished  these 
negotiations  which  I  have  described,  when  we  had  after 
a  great  many  discussions  finally  agreed  upon  these  terms, 
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Ml.  Ball  and  I  both  said,  'Now,  gentlemen,  we  have 
agreed  upon  these  financial  terms,  it  is  up  to  the  lawyers 
to  draw  the  lease  and  put  this  in  good  legal  verbiage,  so 
that  we  can  execute  and  have  it  in  writing.  *  *  *  I 
think  I  asked  Mr.  Ball  if  he  would  pay  the  last  quarter  of 
the  first  two  years  in  advance,  that  is,  on  the  signing 
of  the  lease.  I  think  I  was  the  one  that  did  it.  I  think 
Mr.  Ball  said  to  me,  *  Now,  gentlemen,  is  there  anything 
that  you  have  in  your  mind  that  might  possibly  enter 
here  into  these  further  discussions?  If  I  accede  to  that, 
will  that  be  practically  all  that  you  require  of  me? '  I 
said,  *  I  don^t  know  of  anything,  excepting  that  these  attor- 
neys —  it  is  up  to  these  attorneys  to  draw  the  lease.'  He 
said,  *  I  accede  then.'  I  think  he  said,  or  we  both  said, 
*  Of  course  the  attorneys  are  to  draw  the  lease.'  After  I 
said  there  was  nothing  further,  Mr.  Ball  said,  '  Then  I 
agree  to  it.'  The  some  one  there  shook  hands  and  some 
one  said,  *  The  matter  is  closed.' "  This  last  demand  of 
the  defendants  upon  Mr.  Ball  was  motived  by  the  desire 
to  obtain  moneys  to  pay  the  plaintiffs'  commissions  of 
$22,300.  Mr.  Coon  testified  that  the  plaintiffs  had  asked 
to  have  them  paid,  as  soon  as  the  transaction  was  closed, 
and  '^  that  was  what  caused  me  to  call  Mr.  Ball  back," 
to  "  try  whethei  Mr.  Ball  would  pay  the  last  quartei  of 
the  second  year."  The  plaintiffs,  Mr.  Ball,  his,  and 
defendants',  attorneys  were  examined  and  there  is  no 
substantial  variance  in  their  testimony  as  to  what 
occurred  during  the  meeting.  Subsequently,  Mr.  Putzel, 
the  defendants'  attorney,  proposed  forms  of  lease,  which, 
at  first,  were  objected  to  by  Mr.  Ball's  attorney,  for 
various  reasons  relating  to  what  had  been  the  agreement 
ot  the  parties,  at  theii  meeting,  and  to  the  reasonableness 
of  certain  proposed  provisions;  but,  in  the  end,  the  mat- 
ter came  down  to  one  ground  of  objection.  As  to  the 
ordinary  and  usual  provisions  to  be  inserted  in  a  lease  of 
such  a  natm^e  and  with  the  conditions  theretofore  agreed 
to,  Mr.  Ball  testified  that  there  was  no  objection.    As  the 


298  Tanenbaum  v.  Boehm.  [May, 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  202. 

appellants'  counsel  now  states  it:  'Hhe  transaction 
finally  fell  through,  because  of  inability  to  agree  upon 
this  subject,  the  tenant's  attorney  insisting  that,  in  the 
event  of  the  failure  of  the  tenant  to  erect  the  building, 
the  landlord's  remedy  must  be  confined  to  ejectment; 
while  the  landlord's  attorney  insisted  that  the  landlord 
should  have  the  remedy  by  summary  proceedings."  Or, 
as  Mr.  Putzel,  the  defendants'  attorney,  testified,  *'I 
understood  from  the  terms  of  ttie  lease  that  absolutely 
all  the  difference  between  us  was  the  remedy  that  we 
should  have  in  the  event  of  failure  to  erect  the  building. 
Under  the  paper  I  gave  him  he  had  the  23  years  lease,  if 
he  lived  up  to  his  agreement,  and  if  he  did  not,  we  could 
put  him  out  summarily,  instead  of  by  ejectment.  That 
was  the  only  difference  between  us."  Mr.  Putzel's  final 
letter  to  the  lessee's  attorney  describes  this  difference  as 
the  one  upon  which  they  '^  split "  and  ^'I  have  no  doubt," 
he  writes  further,  "we  can  agree  on  the  other  clauses 
of  the  lease.  I  insist  that  *  *  *  the  landlord  should 
have  the  right  to  dispossess; "  referring  to  the  building 
clause. 

The  dissenting  opinion  belo.w  holds,  in  effect,  that  the 
failure  to  consummate  the  transaction,  because  of  the 
insistence  by  the  defendants  upon  the  provision  for  smn- 
mary  proceedings,  was  a  fact  which  went  to  the  complete- 
ness of  any  agreement  between  the  parties  and  which, 
if  it  did  not  entitle  the  defendants  to  the  direction  of  a 
verdict,  required  a  submission  of  the  case  to  the  jury. 
It  was  thought  that  it  was  a  question  of  fact  whether 
there  had  been  a  meeting  of  the  minds  upon  all  the 
essential  provisions  of  a  lease  and,  if  the  failure  to  agree 
was  due  to  the  subsequent  act  of  the  defendants,  then, 
that  it  was  for  the  jury  to  say  whether  the  proposed 
terms  were  unreasonable.  I  think  that  the  learned  dis- 
senting justices  have  failed  to  apprehend  the  full  effect 
of  the  evidence,  or  to  appreciate  —  if  it  is  permissible  to 
use  the  term  —  the  extra-legal  nature  of  the  defendants' 
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demand,  and  that  the  trial  court  committed  no  error  in 
the  direction  of  the  verdict. 

There  had  been  such  an  agreement  between  Mr.  Ball 
and  the  plaintiffs'  employers,  the  defendants,  on  Decem- 
ber 14th,  upon  the  essentials  of  a  contract  of  lease  of  the 
property,  as  to  have  rendered  it  enforcible  by  an  action. 
That  the  requirement  of  the  Statute  of  Frauds,  that  the 
agreement  must  be  evidenced  in  writing,  might  be 
pleaded  in  defense,  has  no  bearing  upon  the  question  of 
whether  the  plaintiffs  had  earned  their  commissions. 
That,  alone,  depended  upon  whether  the  minds  of  the 
parties  had  met  upon  an  agreement  for  a  lease  and 
whether  the  brokers  had  been  the  procuring  cause.  The 
rule  of  law  applicable  to  such  cases  has  been  long  settled. 
It  was  expressed  by  Judge  Finch  in  Sibbald  v.  Bethle- 
hem Iron  Co.  (83  N.  Y.  378),  in  this  language:  **inall 
the  cases,  under  all  and  varying  forms  of  expression,  the 
fundamental  and  correct  doctrine  is,  that  the  duty 
assimied  by  the  broker  is  to  bring  the  minds  of  the  buyer 
and  seller  to  an  agreement  for  a  sale,  and  the  price  and 
terms  on  which  it  is  to  be  made,  and  until  that  is  done 
his  right  to  commissions  does  not  accrue."  (p.  382.) 
And  it  was  held  in  that  case  that,  while  the  risk  of  fail- 
ure is  the  broker's,  there  is  an  "  important  and  necessary 
limitation.  If  the  efforts  of  the  broker  are  rendered  a 
failure  by  the  fault  of  the  employer;  if  capriciously  he 
changes  his  mind  after  the  purchaser,  ready  and  willing, 
and  consenting  to  the  prescribed  terms,   is  produced; 

*  *    *    then  the  broker  does  not  lose  his  commissions. 

*  *  *  But  this  limitation  is  not  even  an  exception  to 
the  general  rule  affecting  the  broker's  right,  for  it  goes 
on  the  ground  that  the  broker  has  done  his  duty,  that  he 
has  brought  buyer  and  seller  to  an  agreement,  but  that 
the  contract  is  not  consummated  and  fails  through  the 
af terfault  of  the  seller. "  (p.  383.)  If  the  broker  produces 
a  person  ready  and  willing  to  enter  into  a  contract  upon 
his  employer's  terms,  he  has  earned  his  commissions  and  if 
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his  efforts  have  been  rendered  futile  by  his  employer's 
fault,  the  latter  will  not  be  heard  to  say  that  the  broker 
has  not  performed.  {Mootiey  v.  Elder,  56  N.  Y.  238; 
Wylie  V.  Marine  Nat.  Bank,  61  ib.  415;  Smithy.  Peyroty 
201  ib.  210.)  It  goes  without  saying  that  the  doctrine  of 
the  cases  relating  to  sales  of  real  estate  is  equally  applicable 
to  those  of  leases  of  real  estate.  In  this  case,  all  that 
the  parties  had  left  to  be  done  was  the  preparing  of  a 
form  of  lease,  which  should  incorporate  the  material 
features  of  their  important  agreement.  Those  having 
been  settled  upon,  it  was  assumed  that  the  lease  would 
be  drawn  in  such  terms  and  with  such  conditions  as 
would  be  appropriate.  It  was  left  to  the  lawyers,  as  Mr. 
Coon  says,  to  put  the  lease  *4n  good  legal  verbiage." 
In  fact,  as  already  shown,  the  proposed  lessee  made  no 
objection  to  the  propriety  of  numerous  clauses  inserted 
in  the  lease  by  the  owner.  The  work  of  the  lawyers  was, 
simply,  to  arrange  the  form  of  the  contract.  The  trans- 
action, by  which  the  premises  were  to  be  transferred  and 
held  in  lease  for  a  term  of  years,  upon  certain  terms  and 
conditions,  the  principals  had,  themselves,  closed.  There 
was  no  refusal  by  the  proposed  lessee  to  execute  a  lease, 
containing  what  had  been  agreed  to  with  the  defendants 
and  the  ordinary  provisions  inserted  by  their  lawyer; 
the  refusal  was  because  of  a  demand  for  a  condition  that 
had  not  been  within  the  understanding  of  the  parties  and 
was  quite  improper.  The  demand  of  the  defendants,  that 
the  lease  should  contain  a  provision,  in  the  event  of  a 
default  by  the  lessee  to  erect  the  building,  which  would 
authorize  the  institution  of  summary  proceedings  to 
recover  the  possession,  was  unreasonable,  in  that  it 
proposed  a  remedy  inapplicable  under  the  statute.  The 
statute,  (Code  of  Civ.  Pro.  sec.  2231),  enumerates  five 
cases,  in  which  such  proceedings  are  authorized,  namely, 
where  a  tenant,  or  lessee,  holds  over  after  the  expira- 
tion of  his  term;  where  he  holds  over  after  default  in 
payment  of  rent,  where  he  holds  over  after  default  in 
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the  payment  of  any  taxes  or  assessments,  which  he 
has  agreed  to  pay;  where  he  has  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt, 
and  where  the  demised  premises  are  used  as  a  bawdy 
house,  or  for  any  illegal  trade,  or  business.  To  insist, 
therefore,  upon  such  a  remedy  for  the  violation  of  the 
condition  relating  to  the  erection  of  a  building  was, 
altogether,  improper  and  the  consequent  failure  to  con- 
sununate  the  agreement  to  lease  was  due  to  the*  fault  of 
the  defendants.  Enough  has  been  said  to  show  that  the 
minds  of  the  parties  had,  in  fact,  met  in  agreement  upon 
the  essential  terms  and  conditions  of  a  lease  and  that,  as 
the  subsequent  failure  to  consummate  it  formally  was  due 
to  an  unreasonable  demand  of  the  defendants,  the  plaintiffs 
could  not  be  deprived  of  the  right  to  their  commissions. 

I  think  that  none  of  the  exceptions  upon  the  appellants' 
brief  would  justify  a  new  trial  and,  therefore,  that  the 
judgment  should  be  affirmed. 

CULLEN,  Ch.  J.,  WiLLARD  BaRTLETT,  HiSCOCK,  CHASB 

and  Collin,  JJ.,  concur;  Vann,  J.,  dissents. 
Judgment  affirmed,  with  costs. 


Sarah  H.  Barnes  et  al.,  Eespondents,  v,  Southfield 
Beach  Company  et  al..  Defendants,  and  Southpield 
Beach  Railroad  Company,  Appellant. 

Belease— release  of  land  from  lien  of  mortgage  ''for  railroad 
purposes  only  "  upon  condition  that  raUroad  be  buUt  thereon  by  a 
certain  date  —  upon  breach  of  such  condition  land  became  again 
subject  to  mortgage. 

PlaintiiTs,  holders  of  a  mortgage  covering  a  strip  of  land  owned  by 
defendants,  executed  a  release  thereof  as  to  such  strip  "  for  railroad 
purposes  only  "  and  with  the  proviso  that  if  a  railroad  thereon  was 
not  constructed  by  a  certain  date  and  in  case  the  premses  should  be 
used  for  other  than  railroad  purposes,  '*  the  said  premises  hereby 
released  are  to  become  part  of  the  mortgaged  premises  and  be  sub 
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ject  to  the  lien  of  said  mortgage  as  if  this  release  had  not  been  made." 
Held,  that  the  plaintiffs  intended  to  release  the  lien  of  their  mort- 
gage upon  the  condition,  subsequently  to  be  performed,  that  the 
railroad  should  be  in  operation  by  the  date  mentioned,  and  that 
thereafter  the  land  should  not  be  used  for  other  than  railroad  pur- 
poses. Upon  the  breach  of  this  condition  the  obligation  of  the  plain- 
tiffs ceased  and  the  company  lost  its  rights  to  a  release  of  the  lien 
and  its  interest  in  the  mortgaged  premises  became  subject  thereto. 

Barnes  v.  Southfield  Beach  R  R  Co,,  136  App.  Div.  89«, 
affirmed. 

(Argued  May  18,  1911;  decided  May  30, 1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  8,  1910,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Lewis  H.  Freedman  for  appellant.  The  clause  in  the 
release  should  be  construed  as  a  covenant  and  not  as 
a  condition  subsequent.  {Post  v.  Weil^  115  N.  Y.  361; 
Graves  v.  Deterltng,  120  N.  Y.  447;  Moore  v.  Prentiss 
T.  &  S.  Co.,  133  N.  Y.  144;  Cunningham  v.  Parker,  146 
N.  Y.  29;  Allen  v.  F.  L.  &  T.  Co,,  18  App.  Div.  27.). 
The  failure  of  the  appellant  to  have  its  road  constructed 
and  in  operation  on  June  fifteenth  was  not  such  a  breach 
as  entitled  the  respondents  to  re-enter  or  as  to  make  the 
right  of  way  immediately  subject  to  the  lien  of  respond- 
ents' mortgage.  {Ghratz  v.  H.  S,  B,  R,  Co,,  165  Mo. 
211;  Minardy.  D.,  L.  &  W.  R.  R.  Co.,  139  Fed.  Eep. 
60;  Ludlow  v.  N.  F.  &  H.  R.  R.  Co,,  12  Barb.  440; 
Trustees  of  Union  College  v.  City  of  New  York,  65  App. 
Div.  553;  175  N.  Y.  38;  Upington  v.  Corrigan,  151  N.  Y. 
143.)  The  bringing  of  the  release  action  was  not  equiva- 
lent to  a  re-entry.  {Twitch  v.  Well%  48  N.  Y.  585; 
Hailey  v.  Ano,  136  N.  Y.  569;  Brox  v.  Riker,  56  App. 
Div.  388.) 
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John  Brooks  Leavitt  and  Stuart  Q.  Cfibboney  for 
respondents.  The  case  at  bar  constitutes  a  clear  case  of 
a  breach  of  condition,  whether  it  be  called  a  condition 
precedent  or  subsequent.  {Nichols  v.  N,  Y.  &  E.  R.  R. 
Co.,  12  N.  Y.  121;  Fowler  v.  Coates,  128  App.  Div.  381; 
Trustees  of  Union  College  v.  City  of  N.  F.,  173  N.  Y. 
38;  Ronalds  v.  Rowe^  145  Fed.  Eep.  296 -^  Wilmore  Coal 
Co.  V.  BrovMy  147  Fed.  Eep.  937;  Schlesinger  v.  K.  C. 
&  S.  R.  R.  Co.,  152  IT.  S.  444;  CMeara  v.  B.  C.  R.  R. 
Co.,  16  App.  Div.  204.) 

Gray,  J.  The  action  was  brought  to  foreclose  a  mort- 
gage and  the  appellant  railroad  company  was  made 
defendant,  as  claiming  some  interest  in  the  mortgaged 
premises  adverse  to  the  plaintiffs'.  These  premises  con- 
sisted in  a  tract  of  land  on  the  southeasterly  shore  of 
Staten  Island  and,  after  the  execution  of  the  mortgage 
to  the  plaintiffs,  the  owner  and  mortgagor  conveyed  a 
strip  to  the  company  through  the  tract,  upon  which  to 
build  its  railroad.  A  proposed  terminal  of  this  road 
would  be  near  to  a  beach,  which  the  plaintiffs  owned  and 
had  improved  for  use  as  a  summer  resort.  Desiring  to 
lift  the  lien  of  the  mortgage  from  its  land,  the  company 
applied  to  the  plaintiffs  for,  and  obtained,  an  instrument 
of  release;  to  the  granting  of  which  the  plaintiffs  were 
moved  by  the  expectation  of  profit  from  bringing  visitors 
to  their  beach.  The  instrument  was  executed  in  August, 
1900.  It  recited  the  facts  of  the  plaintiffs'  mortgage  and 
of  the  company's  ownership  and,  after  proceeding  to 
grant,  release  and  quitclaim,  by  description,  so  much  of 
the  mortgaged  land  to  the  company,  then,  continued  as 
follows:  "This  property  is  released  to  the  said  party  of 
the  second  part,  (the  railroad  company),  its  successors 
and  assigns,  for  railroad  purposes  only,  and  in  case  a 
railroad  is  not  constructed  and  in  operation  on  the  same 
by  June  15,  1901,  and  in  case  said  premises  are  used  for 
other  than  railroad  purposes,  the  said  premises  hereby 
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released  are  to  become  a  part  of  the  mortgaged  premises 
and  he  subject  to  the  lien  of  said  mortgage,  as  if  this 
release  had  not  been  made."  The  rest  of  this  mmeces- 
sarily  long  instnmient  dealt  with  the  subject-matter,  as 
though  it  had  been  some  grant  of  an  estate,  or  interest, 
in  land,  including  a  habendum  clause.  The  preparation 
of  such  an  instrument  displayed  g^at  ignorance  of  the 
law  and  of  what  was  necessary  to  express  the  agree- 
ment of  the  parties.  That  agreement  was,  simply,  a 
release  of  the  mortgage  lien  conditioned  upon  the  rail- 
road being  in  operation  by  the  date  fixed.  The  plain- 
tiffs, as  mortgagees,  had  no  title  to  the  lands  and, 
of  course,  they  could  grant  no  estate  in  them.  The  com- 
pany had  all  the  estate  that  could  be  conveyed  and  held 
it,  subject  only  to  the  lien  of  the  prior  mortgage.  The 
mortgagees  were  not  in  possession  and  all  they  could  do 
was,  either,  to  release  absolutely  their  lien,  or  to  agree  to 
do  so  upon  some  condition.  So  that,  however  extraordi- 
nary this  instrument,  the  question  is,  was  it  operative 
for  any  purpose?  What,  stripped  of  its  irrelevant  and 
impertinent  clauses  and  verbiage,  did  the  parties  intend 
and  accomplish  by  it?  I  think  that  the  plaintiffs,  who 
alone  executed  the  instrument,  intended  to  release  the 
lien  of  their  mortgage  upon  the  condition,  subsequently 
to  be  performed,  that  the  railroad  should  be  in  operation 
by  June  15th,  1901,  and  that,  thereafter,  the  land  should 
not  be  used  for  other  than  railroad  purposes.  The  com- 
pany owned  the  land;  but  could  not  free  it  from  the 
plaintiffs'  lien,  unless  with  their  consent  and  upon  any 
lawful  condition  they  might  see  fit  to  impose.  The  com- 
pany could  go  on  with  the  building  and  operation  of  its 
railroad,  notwithstanding  the  mortgage  lien;  or  it  could 
earn,  or  acquire,  a  release  of  the  lien  by  performance  of 
the  condition  imix)sed.  It  is  argued  by  the  appellant 
that  this  clause  in  the  instrument,  if  doubtful,  should  be 
construed  as  a  covenant  and  not  as  a  condition.  How- 
ever inartificially  drawn,  I  think  that  it  must  be  treated 
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as  a  condition;  upon  the  breach  of  which  the  obligation 
of  the  plaintiffs  ceased  and  the  company  lost  its  right  to 
a  release  of  the  lien.  There  was  no  promise  by  the  com- 
pany to  do  anything  and,  hence,  no  covenant  with  the 
plaintiffs;  but  there  was  a  condition  which,  if  and  as 
performed,  would  entitle  it  to  hold  the  land  freed  from 
the  hen.  It  is  true  that  the  clause  is  not  declared  to  be 
a  condition  and  does  not  contain  words  usually  employed 
in  connection  with  a  condition;  but  that  is  not  always  the 
test  and  this  is  a  case  where  the  question  of  whether  a 
clause  is  a  covenant,  or  a  condition,  is  to  be  determined 
by  the  apparent  intention  of  the  parties,  rather  than  by 
any  fixed  rules  of  construction,  or  upon  the  precise  form 
of  words.  Technical  rules  must,  generally,  yield  to  the 
application  to  the  contracts  of  parties  of  good  sense  and 
reason.  {Post  v.  Weil,  115  N.  Y.  361,  370.)  The  situa- 
tion of  the  parties  and  the  purpose  of  this  release,  plainly, 
show  a  condition  subsequent  to  have  been  intended.  The 
clause  goes  to  the  whole  of  the  consideration;  which  was, 
as  found  by  the  trial  court,  that  there  should  be  a  rail- 
road in  operation  at  a  time  when  the  ensuing  smnmer 
season  began  and  such  a  continuing  use  thereafter  of  the 
land. 

The  company  being  in  default,  as  to  the  completion  of 
its  railroad  on  June  15th,  the  default  operated  to  terminate 
the  conditional,  agreement  to  release  and  to  defeat  any 
claim  of  the  company  thereunder.  There  could  be,  of 
course,  no  re-entry  by  the  plaintiffs;  for  no  estate  had 
been  created  and  the  plaintiffs  had  no  right  to  the  posses- 
sion of  the  land.  Nor  was  any  action  necessary  to  be 
instituted  by  them  to  enforce  any  forfeiture.  The  land 
was  not  released  from  the  lien  and  the  instrument,  sim- 
ply, had  failed  to  be  operative  in  the  company's  favor. 
The  equitable  action,  which  the  plaintiffs  did  institute, 
shortly  after  June  15th,  to  set  aside  the  release,  was,  abso- 
lutely, futile;  for  the  court  could  give  them  nothing  they 
did  not,  already,  possess.  It  could  add  nothing  to  their 
20 
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rights  under  the  mortgage,  in  its  fullest  scope.  It  may 
have  served  the  purpose,  somewhat  cimabrously,  of  noti- 
fying the  company  of  the  attitude  of  the  plaintiffs,  as 
intending  no  waiver  of  their  rights  and  no  indulgence, 
and  that  is  all.  When,  in  1908,  upon  the  maturity  and 
non-payment  of  the  debt  secured  by  the  mortgage,  these 
plaintiffs  commenced  this  action  of  foreclosure,  the  appel- 
lant's interest  in  the  mortgaged  premises  was  subject  to 
the  mortgage  lien  and,  therefore,  the  judgment  appealed 
from  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Vann,  Willard  Bartlett,  Hiscock, 
Chase  and  Collin,  JJ.,  concur. 

Judgment  affirmed,  with  costs. 


Jeffrey  Smith,   Appellant,   r.   William   Geigeb, 
Kespondent. 

Practice  —  trial  —  referee  must  sign  report  by  Ms  signature 
and  not  by  initials  —  erroneous  entry  of  judgment  upon  referee's 
opinion. 

1.  A  referee  in  making  his  official  report  represents  the  sover- 
eignity of  the  state  in  a  formal  act  of  justice,  and  his  action  should 
be  authenticated  in  a  formal  way  on  account  of  the  importance 
and  dignity  of  the  act. 

2.  While  the  Code  of  Civil  Procedure  does  not  yi  terms  say  that 
the  referee  must  sign  the  decision  by  subscribing  his  name,  the 
intention  of  the  legislature  is  plainly  to  be  implied.  A  reix>rt  in 
writing  must  be  authenticated  by  the  signature  of  the  referee,  and 
mere  initials  are  not  a  signature  in  legal  proceedings. 

8.  An  opinion  by  a  referee  giving  his  conclusions,  but  omitting  to 
direct  the  entry  of  judgment  in  accordance  therewith,  is  not  suf- 
ficient, but  where  a  referee  has  announced  his  conclusion  in  an 
opinion  and  has  not  officially  determined  the  issues,  justice  can  be 
done  by  remitting  the  wise  to  hun  for  formal  decision  as  required 
bylaw. 

Smith  V.  Geiger y  134  App.  Div.  930,  reversed. 

(Argued  May  2,  1911;  decided  May  80,  1911.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  October  22,  1909,  which  affirmed  a  judgment  in 
favor  of  defendant  purporting  to  have  been  entered  on 
findings  made  by  a  referee. 

This  action  was  brought  by  a  real  estate  broker  to 
recover  the  compensation  alleged  to  be  due  him  from  the 
defendant  for  his  services  in  procuring  a  purchaser  of  cer- 
tain real  estate  in  the  town  of  Babylon,  county  of  Suffolk. 
The  complaint  alleges  that  the  defendant  employed  the 
plaintiff  as  a  broker  to  find  and  prcKnire  a  purchaser  and 
that  the  plaintiff  did  find  and  prcxnire  one,  who  entered 
into  contract  accordingly.  He  demanded  judgment  for 
the  sum  of  $8()4.r)8,  alleged  to  be  the  reasonable  and 
usual  commission  in  such  cases.  The  defendant  by  his 
answer  put  at  issue  all  the  material  allegations  of  the 
complaint.  A  judgment  entered  dismissing  the  com- 
plaint, with  costs,  was  affirmed  by  the  Appellate  Division, 
one  of  the  justices  dissenting,  and  the  plaintiff  appealed 
to  this  court. 

Sidney  H.  Swezey  for  appellant. 

Percy  L.  Housel  for  respondent. 

Vann,  J.  The  issues  in  this  action  were  duly  referred 
to  Clinton  M.  Flint,  Esq.,  to  hear  and  determine  and  the 
case  was  tried  and  submitted  to  him  for  decision.  He 
has  made  no  report  as  yet,  although  judgment  has  been 
entered  in  favor  of  the  defendant.  He  wrote  a  brief 
opinion  and  signed  it  as  referee,  stating  that  he 'was 
unable  to  find  from  the  evidence  that  the  plaintiff  was  the 
procuring  cause  of  the  sale  and  giving  his  reasons  for 
reaching  this  conclusion.  He  found  no  facts  therein, 
however,  and  gave  no  direction  for  judgment.  A  paper 
appears  in  the  judgment  roll  headed,  "  Plaintiff's  requests 
to  find,"  which  recites  the  reference  to  Mr.  Flint  and 


308  Smith  v.  Geiger.  [May, 


Opinion  of  the  Court,  per  Vanx,  J.  [Vol.  202. 


states  that  *'  I,  Clinton  M.  Flint,  referee,  do  hei-eby  make 
and  find  the  following  findings  of  fact  and  conclusions  of 
law  with  respect  thereto."  Then  follow  nineteen  find- 
ings of  fact  with  four  conclusions  of  law,  underneath 
each  of  which  is  written, ' '  Found,  C.  M.  F. , "  or  "  Refused, 
C.  M.  F."  The  final  conclusion  of  law  as  requested  is 
^'  That  the  plaintiff  is  entitled  to  recover  from  the  defend- 
ant thesimi  of  $3()4.()8  with  intei-est."  Underneath  this 
is  written,  ''  Refuscnl,  C.  M.  F." 

There  is  also  another  paper  headed  '*  Defendant's 
requests  to  find, "  which  suites  that '  ^  the  defendant  requests 
the  court  to  find  as  facts  "  and  then  follow  thirty-five 
separate  statements  of  fact  and  underneath  each  of  these 
is  written  ''Found,  C.  M.  F.,"  or  ''Refused,  C  .  M.  F." 
Three  conclusions  of  law  were  requested,  each  one 
of  Which  was  marked,  "Found,  C.  M.  F.,"  the  third 
being  "That  the  defendant  is  entitled  to  judgment 
upon  the  merits,"  but  there  was  no  direction  for  judg- 
ment. Other  than  these  requests  to  find  thus  marked  by 
the  initials  of  the  referee  there  is  nothing  in  the  record  to 
authorize  the  entry  of  judgment.  The  clerk,  however, 
entered  a  judgment,  which  after  reciting  that  the  case 
had  been  duly  referred  and  that  the  referee  had  made  and 
filed  his  decision  directing  that  the  defendant  have  judg- 
ment on  the  merits,  dismissed  the  complaint,  with  costs. 

Section  1019  of  the  Code  of  Civil  Procedure  provides  for 
a  "written  report,"  and  section  1022  requires  that  "The 
decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  iasues  of  fact  must  state  separately  the 
facts  found  and  the  conclusions  of  law,  and  direct  the 
judgment  to  be  entered  thereon,  which  decision  so  filed 
shall  form  part  of  the  judgment  roll."  We  find  in  the 
record  no  decision  such  as  this  section  requires,  but  simply 
an  opinion  and  the  requests  of  both  parties  with  the  dis- 
I)Osition  thereof  by  the  referee  as  required  by  section  1023 
of  the  Code.  There  was  no  direction  for  the  entry  of 
judgment  dismissing  the  complaint  on  the  merits,  with 
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costs,  although  judgment  was  entered  by  the  clerk  in 
that  form. 

Moreover,  the  requests  were  not  signed  by  the  referee, 
except  with  his  initials,  and  those  proposed  by  the  defendant 
contained  nothing  by  way  of  recital  or  otherwise  to  show 
whose  initials  they  were  or  in  what  capacity  they  were 
attached.  The  referee  evidently  did  not  intend  that  judg- 
ment should  be  entered  upon  the  requests  as  disposed  of  by 
him,  but  that  the  attorney  for  the  prevailing  party  should 
prepare  formal  findings  and  present  them  to  him  for  his 
oflScial  signature.  The  general  practice  requires  this,  and 
while  the  Code  does  not  in  terms  say  that  the  referee 
must  sign  the  decision  by  subscribing  his  name,  the  inten- 
tion of  the  legislature  in  that  regard  is  plainly  to  be 
imphed.  A  report  in  writing  must  be  authenticated  by 
the  signature  of  the  referee,  and  mere  initials  are  not  a 
signature  in  legal  proceedings.  The  surname  is  an  essen- 
tial part  of  an  oflScial  signature,  preceded  either  by  the 
initials  or  by  the  entire  given  name.  It  would  be  loose 
and  unsafe  to  allow  the  use  of  mere  initials  in  the  place 
ot  the  usual  signature  to  authorize  the  entry  of  judg- 
ment for  hundreds  of  thousands,  or  even  for  millions  of 
dollars.  While  the  decisions  of  the  appellate  courts  are 
not  usually  signed  by  the  judges  in  any  way  they  are 
handed  to  the  clerk  in  open  court  and  thereby  authenti- 
cated most  completely.  The  report  of  a  referee,  however, 
and  the  decision  of  the  whole  issues  of  fact  and  law  after 
the  trial  of  a  case  by  the  court  without  a  jury  are  not 
handed  down  in  open  court  and  should  be  authenticated 
by  the  ofl&cial  signature  at  length. 

It  is  true  that  in  the  transaction  of  certain  kinds  of 
business,  initials  are  suflScient  to  satisfy  the  law.  Thus, 
signing  by  the  initials  of  the  party  to  be  charged  has 
been  held  to  comply  with  the  Statute  of  Frauds.  {Salmon 
Falls  Mfg.  Co.  v.  Goddard,  U  How  [U.  S.]  446;  San- 
bom  V.  Flagler  J  91  Mass.  474;  Phillimore  v.  Barry  ^  I 
Campb.  [N.  P.]  513.) 
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So  it  was  held  in  Palmer  v.  Stephens  (1  Denio,  471) 
that  one  may  become  liable  as  maker  of  a  note  by  signing 
the  initials  of  his  name  thereto,  intending  thereby  to  bind 
himself,  but  this  case  has  not  escaped  criticism.  {Sheffield 
V.  Ladue,  16  Minn.  892.) 

The  initials  of  the  name  of  the  holder  of  a  check 
written  on  the  back  of  it  were  held  in  an  early  case 
enough  to  charge  him  as  indorser.  {Merchants*  Bank  v. 
SpiceVj  6  Wend.  443.) 

The  signing  in  these  cases,  however,  was  by  private 
individuals  in  the  transaction  of  private  business,  and 
we  think  that  greater  formality  is  required  in  signing  an 
official  report  which  may  authorize  the  entry  of  judg- 
ment for  the  recovery  of  a  vast  sum  of  money  or  the 
award  of  relief  by  injunction  which  may  suspend  the 
operation  of  business  conducted  on  an  extensive  scale. 
The  referee  in  making  his  official  report  represents  the 
sovereignty  of  the  state  in  a  formal  act  of  justice,  and 
his  action  should  be  authenticated  in  a  formal  way  on 
account  of  the  importance  and  dignity  of  the  act. 

The  authorities  uix)n  the  subject  tend  to  support  these 
views,  although  not  all  those  cited  are  directly  in  point. 
{Benjamin  v.  Allen,  35  Hun,  115;  People  ex  rel,  Havron 
V.  Daltony  77  App.  Div.  499;  Kent  v.  Common  Council 
of  Bi7ighamton,  90  App.  Div.  553;  Edinyer  v.  McAvoy^ 
134  App.  Div.  869;  Oilman  v.  Prentice,  132  N.  Y.  488; 
Matter  of  Sjyragiie,  125  N.  Y.  732;  Matter  of  Kellogg,  104 
N.  Y.  648;  Hewlettv.  Elmer,  103  N.  Y.  156,  164;  Ange- 
vine  V.  Jackson,  103  N.  Y.  470;  Bridger  v.  Weeks,  30 
N.  Y.  328.) 

In  Benjamin  v.  Allen  it  was  held  that  findings  of  fact 
and  conclusions  of  law  must  be  made  and  signed,  and 
that  the  signature  of  the  trial  judge  is  required.  Citing 
Thomas  y.  Tanner  {14:  How.  Pr.  426);  Burger  y.  Baker 
(4  Abb.  Pr.  11);  Bridger  v.  Weeks  (30  N.  Y.  828).  It  was 
further  held  that  the  county  clerk  was  not  authorized  to 
enter  judgment  uix)n  an  opinion,  and  that  there  could  be 
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no  review  upon  a  trial  of  an  issue  of  fact  unless  a 
decision  was  signed  and  filed.  The  appeal  in  that  case 
was  dismissed. 

In  People  ex  rel.  Havron  v.  Dalton^  Judge  Willard 
Bartlett,  speaking  for  the  court,  said:  **  Where  the 
requisite  findings  or  decision  have  been  omitted  upon  the 
trial  of  an  action  and  the  case  on  appeal  has  disclosed 
such  omission,  it  has  been  the  custom  of  this  court;  to 
remit  the  case  to  the  trial  judge,  in  order  that  the 
requisite  decision  may  be  made  nunc  pro  tunc.^^  (p.  500.) 
Citing  Holly.  Beston  (13  App.  Div.  116);  Shaffer  v.  Mar- 
tin (20  App.  Div.  304). 

The  same  course  was  pursued  in  Kent  v.  Common 
Council  of  Binghamtony  where  it  was  said:  "No  motion 
having  been  made  to  vacate  the  judgment  for  want  of  a 
decision,  we  must  reverse  it  and  will  do  so,  without  costs 
to  either  party,  and  remit  the  case  to  the  Special  Term 
for  decision."    (p.  555.) 

In  Edinger  v.  McAvoy  separate  and  distinct  findings 
of  fact  and  law  were  submitted  by  co-defendants  and 
instead  of  noting  in  the  margin  of  these  statements  the 
manner  in  which  each  proposition  was  disposed  of  as 
required  by  section  1023,  the  court  signed  the  two  state- 
ments of  findings  proposed  at  the  end  of  each  and  the 
record  presented  no  other  decision  signed  by  the  court. 
It  was  held  that  the  two  sets  of  findings  although  duly 
signed  could  not  be  treated  as  a  decision  and  that  the 
judgment  entered  thereon  was  premature.  The  judg- 
ment was  reversed  and  the  case  remitted  to  the  Trial 
Term,  without  costs  of  appeal  to  either  party. 

In  Oilman  v.  Prentice  the  appeal  was  dismissed  and  in 
Matter  of  Sprague  the  judgment  was  affirmed. 

It  will  be  observed  upon  consulting  the  authorities  that 
the  practice  pursued  on  appeal  when  findings  have  not 
been  made  and  signed  so  as  to  satisfy  the  statute,  is  in  a 
doubtful  and  uncertain  state.  In  some  cases  the  appeal 
was  dismissed.    In  others  the  judgment  was  affii^ned, 
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while  in  others  still  the  judgment  was  reversed  and  the 
case  remitted  to  the  court  or  referee. 

If  the  ai)peal  is  dismissed  a  judgment  entered  without 
authority  is  allowed  to  stand,  while  in  case  of  aflSrmance 
such  a  judgment  is  sanctioned  and  sustained.  Neither 
result  is  logical  or  satisfactory,  for  there  is  no  review  and 
the  imauthorized  judgment  remains  upon  the  records  of 
the  court,  although  the  rights  of  the  parties  have  not 
actually  been  determined.  Assuming  that  the  record  may 
be  cleared  by  motion,  it  is  better  to  clear  it  on  the  appeal, 
if  one  is  taken,  and  an  appellate  court  has  an  inherent 
right  to  do  so. 

By  reversing  the  judgment  before  us  as  prematurely 
entered  the  record  will  be  cleared,  but  a  new  trial  should 
not  be  granted,  for  none  is  needed,  as  the  action  has  been 
tried  although  not  yet  decided.  While  the  referee  ha^ 
announced  his  conclusion  in  an  opinion,  he  has  not  offi- 
cially determined  the  issues,  and  exact  justice  can  be  done 
only  by  remitting  the  case  to  him  for  formal  decision  as 
required  by  law.  As  both  parties  are  in  fault  for  arguing 
the  appeal  upon  the  record  in  such  a  condition,  neither 
should  recover  the  costs  of  appeal. 

The  judgment  should  be  reversed  and  the  action  remitted 
to  the  referee  for  decision,  without  costs  to  either  party. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Werner,  Willard 
Bartlett  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  op  the  State  op  New  York  ex  rel.  Inter- 
borough  Rapid  Transit  Company,  Appellant,  v. 
Frank  A.  O'Donnel  et  al.,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  Respondents. 

The  People  op  the  State  of  New  York  ex  rel.  Inter- 
borough  Rapid  Transit  Company,  Appellant,  v. 
Frank  Raymond  et  al.,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  Respondents. 

Tax  —  New  York  (city  of)  —  construction  and  effect  of  section 
35  of  tlie  Bapid  Transit  Act  exempting  certain  machinery, 
fixtures  and  appurtenances  of  street  railways  from  taxation. 

1.  There  is  no  inflexible  and  universal  rule  by  which  to  deter- 
mine under  all  circumstances  whether  that  which  was  •originally 
personal  property  has  become  part  of  the  realty  through  being 
affixed  thereto  and  used  in  connection  therewith,  and  it  is  well 
settled  that  in  many  cases,  general  and  otherwise  controlling 
principles  may  be  avoided  by  agreement  and  the  character  of  per- 
sonal property  as  such  be  maintained  in  spite  of  circumstances 
which  without  such  agreement  would  turn  it  into  real  property. 

2.  Plaintiff  claims  exemption  from  taxation  based  on  section  85  of 
the  so-called  Rapid  Transit  Act  (L.  1891,  ch.  4;  amd.  L.  1896,  ch.  729), 
which  at  the  time  of  the  assessment  in  question  read  as  follows: 
*'  The  equipment  to  be  supplied  by  the  person,  firm  or  corporation 
operating  such  road  shall  include  all  rolling  stock,  motors,  boilers, 
engines,  wires,  ways,  conduits,  and  mechanisms,  machinery,  tools, 
implements  and  devices  of  every  nature  whatsoever  used  for  the 
generation  or  transmission  of  motive  power  and  including  all 
power  houses,  and  all  apparatus  and  all  devices  for  signalling  and 
ventilation.  Such  person,  firm  or  corporation  shall  be  exempt 
from  taxation  in  respect  to  his,  their  or  its  interest  under  said  con- 
tract and  in  respect  to  the  rolling  stock  and  all  other  equipment  of 
said  road,  but  this  exemption  shall  not  extend  to  any  real  property 
which  may  be  owned  or  employed  by  said  person,  firm  or  corpora- 
tion in  connection  with  the  said  road.^^  Held,  that  this  section, 
when  fairly  construed  in  its  entirety,  means  that  the  machinery 
and  apparatus  enumerated  as  equipment  when  installed  in  the 
power  houses  shall  continue  to  be  regarded  as  personal  property; 
that  the  term  "real  property"  in  the  exception  to  the  exemption 
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eiaiise  was  not  intended  to  include  such  eiiuipment,  but  that  it 
remains  exempt  from  taxation. 

8.  The  fact  that  on  two  occasions  the  respondents  and  their  prede- 
cessors in  office  in  assessing  the  relator  have  granted  exemptions  to 
the  latter  in  line  with  those  now  claimed,  while  not  to  be  regarded 
as  conclusive  in  this  proceeding,  shows  a  practical  construction  of 
the  statute  which  is  entitled  to  consideration. 

4.  As  to  the  power  houses  it  is  held  that  they,  by  the  final  clause 
of  the  se<^tion  declaring  that  the  exemption  should  "not  extend  to 
any  real  property  which  may  be  owned  or  employed  by  said  person, 
firm  or  corporation  in  connection  with  the  said  road,"  were  with- 
drawn from  the  properties  enumerated  as  exempt  in  the  earlier  part 
of  the  section  and  are,  therefore,  subject  to  taxation. 

5.  Relator  sold  power  produced  at  times  in  excess  of  its  require- 
ments by  equipment  which  at  other  times  or  in  the  near  future  it 
might  be  required  to  use  to  its  full  capacity  for  the  proper  opera- 
tion of  its  road.  Held^  that  neither  such  sale  nor  an  incidental 
exchange  of  power  with  another  company  deprived  relator  of  any 
exemption  which  it  otherwise  enjoyed. 

People  ex  rel.  Interhorough  Rapid  Transit  Co.  v.  O'Donnel,  143 
App.  Div.  907,  modified. 

People  tx  rel.  Interhorough  Rapid  Tra'tusit  Co.  v.  Raymond^  143 
App.  Div.  907,  modified. 

(Argued  April  25,  1911;  decided  June  6,  1911.) 

Appeal,  in  the  fii'st  above-entitled  action,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  February  24,  imi,  which 
affirmed  an  order  of  Special  Term  substantially  denying 
relator's  petition  to  have  canceled  an  assessment  upon 
certain  of  its  property  in  the  city  of  New  York  for  the  year 
1905,  and  confiiTaing  said  assessment. 

Appeal,  in  the  second  alx)ve-entitled  action,  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  entered  February  24,  1911, 
which  affirmed  an  order  of  Special  Term  substantially 
denying  relator's  petition  to  have  canceled  an  assessment 
upon  certain  of  its  property  in  the  city  of  New  York  for 
the  year  190(1,  and  confirming  said  assessment. 

The  relator  is,  and  at  the  times  involved  was,  engaged 
in  operating  the  subway  roads  constructed  by  the  late 
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John  B.  McDonald  luider  contract  with  the  city  of  New 
York,  and  as  assignee  of  that  portion  of  said  contract 
which  related  to  the  equipment  and  operation  of  said 
roads. 

In  fulfillment  of  its  contract  for  equipment  and  opera- 
tion the  relator  acquired  several  pieces  of  valuable  real 
estate  in  the  city  of  New  York  whereon  it  erected  power 
houses  in  which  it  installed  machinery  for  the  generation 
and  supply  of  electrical  power  to  be  used  in  operating  its 
road,  and  it  is  over  the  assessment  of  this  property  that 
the  present  contest  has  arisen. 

The  aggregate  value  of  each  class  of  property  as  fixed 
for  purposes  of  assessment  amoimted  to  several  millions  of 
dollars.  The  power  houses  are  permanent  and  very  sub- 
stantial buildings,  constructed  for  the  most  part  of  brick, 
stone  and  steel  with  deep  foundations.  The  machinery 
consisted  for  the  most  part  of  ponderous  and  complex 
apparatus  installed  in  and  affixed  to  the  power  houses  for 
the  purpose  of  generating  and  supplying  electrical  motive 
power  on  the  relator's  road.  It  was  stipulated  in  regard 
to  the  latter  as  follows:  "  Every  detail  of  construction  of 
the  main  power  house  and  substations  was  adopted  in  view 
of  the  possibility  that  each  and  every  appliance  in  them 
might  become  worn  out  or  obsolete  and  so  that  they  could 
by  taking  them  apart  be  removed  from  the  power  house 
or  substations  without  damage  or  injury  to  the  walls  or 
foundation  of  the  buildings,  and  each  of  the  pieces  of 
machinery  may  be  so  removed  without  damage  to  walls 
or  foundations  of  the  buildings,"  and  also  "The 
machines  and  apparatus  were  brought  to  the  buildings 
in  parts  and  there  assembled  and  erected,  and  to  remove 
them  it  would  be  necessary  to  take  them  apart  and  sepa- 
rate them  into  the  component  parts  in  which  they  were 
supplied." 

Originally  the  relator  contended  that  all  three  classes 
of  property,  land,  power  houses  and  machinery,  were 
exempt  from  taxation,  but  its  contention  in  the  end  has 
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practically  narrowed  down  to  the  claim  that  only  the 
power  houses  and  machinery  were  exempt.  This  claim 
to  the  exemption  was  and  is  based  on  section  35  of  the 
so-called  Rapid  Transit  Act,  chapter  4,  Laws  of  1891,  as 
amended,  which  at  the  time  of  the  assessment  in  question 
read  as  follows:  '^  §  35.  The  equipment  to  be  suppUed 
by  the  person,  firm  or  corporation  operating  such  road 
shall  include  all  rolling  stock,  motors,  boilers,  engines, 
wires,  ways,  conduits  and  mechanisms,  machinery,  tools, 
implements  and  devices  of  every  nature  whatsoever  used 
for  the  generation  or  transmission  of  motive  power  and 
including  all  power  houses,  and  all  apparatus  and  all 
devices  for  signalling  and  ventilation.  Such  person,  firm 
or  corporation  shall  be  exempt  from  taxation  in  respect  to 
his,  their  or  its  interest  imder  said  contract  and  in  respect 
to  the  rolling  stock  and  all  other  equipment  of  said  road, 
but  this  exemption  shall  not  extend  to  any  real  property 
which  may  be  owned  or  employed  by  said  person,  firm  or 
corporation  in  connection  with  the  said  road." 

Henry  W.  Taft  and  Francis  Smyth  for  appellant. 
Under  the  rapid  transit  statute  and  contract  a  clear 
right  of  exemption  from  taxation  is  granted  to  the  relator 
with  regard  to  the  power  houses,  machinery  and  other 
equipment  of  the  rapid  transit  railroad.  (L.  1891,  ch. 
4;  L.  1896,  ch.  729,  §  4;  People  ex  rel  E.  G.  Co.  v. 
Barker,  81  Him,  22;  H.  C.  L,  &  P.  Co.  v.  Johnson,  37 
App.  Div.  257;  People  ex  rel.  Nat.  Starch  Co.  v.  Wald- 
ron,  26  App.  Div.  257;  People  ex  rel.  N.  Y.  El.  R.  B. 
Co.  V.  Conirs.  of  Taxes,  82  N.  Y.  459;  People  ex  rel.  N. 
Y.  &  H.  R.  R.  Co.  V.  Comrs.  of  Taxes,  101  N.  Y.  322; 
People  ex  rel.  Vdn  Nest  v.  Comm.,  80  N.  Y.  573;  People 
ex  rel.  R.  T  Co.  v.  Williams,  200  N.  Y.  93;  People  ex 
rel.  Met.  St.  Ry.  Co.  v.  State  Board,  199  U.  S.  1;  Peo- 
ple ex  rel.  Int.  R.  T.  Co.  v.  State  Board,  126  App.  Div. 
610;  195  N.  Y.  618;  People  ex  rel.  T.  U.  R.  R.  Co.  v. 
Carter^  52  Hun,  458.)   Neither  the  contract  nor  statute  is 
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to  be  construed  strictly  against  the  relator.  {People  ex 
rel.  Roosevelt  Hospital  v.  Raymond ^  194  N.  Y.  189;  JR. 
F.  L.  Co.  V.  Hoyt,  109  App.  Div.  119;  Gillette  v.  Bank 
of  Am.,  160  N.  Y.  549;  White  v.  Hoyt,  73  N.  Y.  505; 
State  V.  B.  &  O,  R.  R,  Co.,  48  Md.  49;  Nichols  v.  N. 
H.  &  N.  Co.,  42  Conn.  103.)  The  use  of  the  tie  line 
between  the  subway  power  station  and  the  power  station 
of  the  Manhattan  Railway  Company  does  not  affect  the 
exemption.  {City  of  New  York  v.  Interborough  R.  T. 
Co.,  125  App.  Div.  437;  194  N.  Y.  528.) 

Archibald  R.Watson,  Corporation  Counsel  {Curtis  A. 
Peters  and  William  H.  King  of  counsel),  for  respondents. 
The  land  upon  which  the  main  power  house  and  sub-sta- 
tion power  houses  were  situated  was  not  exempted  from 
taxation  by  section  35  of  the  Rapid  Transit  Act,  and  the 
section  so  stated  in  plain,  unambiguous  words.  (L.  1891, 
ch.  4;  L.  1894,  ch.  752;  L.  1896,  ch.  729;  L.  1900,  ch.  616; 
L.  1905,  ch.  599;  People  ex  rel.  F.  if.  C.  A.  v.  Sayles, 
32  App.  Div.  197;  157  N.  Y.  677;  Medical  Society  v. 
Neff,  34  App.  Div.  83;  People  ex  rel.  D.  K.  E.  Society  y. 
Lawler,  74  App.  Div.  553;  179  N.  Y.  535.)  The  build- 
ings  of  the  main  power  house  and  sub-station  power 
houses  and  such  of  the  machinery  therein  as  was  affixed 
to  the  freehold  were  real  property,  and  were  not  exempted 
from  taxation  by  section  35  of  the  Rapid  Transit  Act, 
under  the  plain  meaning  of  its  language.  {People  ex  rel. 
I.  R.  T.  Co.  V.  State  Board,  126  App.  Div.  614.) 

HiscocK,  J.  The  ultimate  question  of  importance  in 
this  case  is  whether  large  and  permanent  power  houses 
with  deep  foundations,  and  massive  machinery  installed 
in  and  affixed  to  such  power  houses  for  generating  elec- 
trical motive  power  for  relator's  subway  road,  are  to  be 
regarded  as  real  property  for  purposes  of  taxation.  This 
question  which  under  ordinary  circumstances  would  be 
readily  and  quite  surely  solved  in  the  affirmative  is  made 
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debatable  in  this  case  by  certain  provisions  of  the  Rapid 
Transit  Act  which  are  applicable  and  controlling. 

As  assignee  of  the  original  contractor  the  relator  imder- 
took  to  equip  and  operate  the  subway  roads  constructed 
under  contract  with  the  city  of  New  York.  In  fulfill- 
ment of  its  obligations  it  purchased  the  lands,  erected  the 
power  houses  and  installed  the  machinery  above  referred 
to.  Under  the  provisions  of  section  35  of  the  Rapid 
Transit  Act  already  quoted  at  length,  the  equipment  to 
be  supplied  by  one  operating  the  road  and  which  pri- 
marily was  made  exempt  from  taxation  specifically  and 
clearly  included  the  power  houses  and  machinery.  The 
controversy  arises  over  the  final  exception  or  proviso 
engrafted  on  the  exemption  that  it  ''shall  not  extend  to 
any  real  property  which  may  be  owned  or  employed 
*  *  *■  in  connection  with  the  said  road."  This  clause 
presents  the  query  whether  under  the  circimistances  the 
legislature  intended  to  or  in  fact  did  cover  power  houses 
and  machinery  by  the  general  term  "  real  property,'*  and 
thereby  withdraw  them  from  the  exemption  which  had 
just  been  given. 

It  seems  so  clear  that  the  lands  owned  by  relator  are 
assessable  that  I  do  not  deem  it  necessary  to  discuss  that 
item  of  the  assessment  originally  but  not  now  seriously 
complained  of.  Of  the  other  two  items,  I  shall  consider 
first  that  of  the  machinery  and  apparatus  installed  in  the 
power  houses. 

There  is  no  inflexible  and  universal  rule  by  which  to 
determme  imder  all  circumstances  whether  that  which 
was  originally  personal  property  has  become  part  of  the 
realty  through  being  affixed  thereto  and  used  in  connec- 
tion therewith.  As  we  all  know,  the  rule  differs  in  dif- 
ferent relationships.  It  is  broader  and  stricter,  for 
instance,  in  transforming  personalty  into  realty  as  between 
an  ordinary  vendor  and  vendee  than  as  between  a  land- 
lord and  tenant  in  the  cases  of  improvements  made  by 
the  latter.     Many  times  other  facts  are  so  indeterminate 
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that  the  intention  of  the  parties  becomes  abnost  a  con- 
trolling element  in  determining  whether  the  property  in 
question  has  become  a  fixture.  But  beyond  this  it  is  well 
settled  that  in  many  cases,  general  and  otherwise  con- 
trolling principles  may  be  ayoided  by  agreement  and  the 
character  of  personal  property  as  such  be  maintained  in 
spite  of  circumstances  which  without  such  agreement 
would  turn  it  into  real  property.  Perhaps  the  latest  illus- 
tration of  this  rule  in  this  court  is  in  the  case  of  Davis  v. 
Bliss  (187  N.  Y.  77)  where  we  held  that  the  vendor  of  an 
engine  might  by  express  agreement  preserve  its  character 
as  personal  property  against  his  vendee  and  the  latter's 
vendor  under  contract  of  the  real  estate,  even  though  it 
had  been  so  affixed  as  to  become  a  part  of  the  realty  under 
the  rules  ordinarily  applicable. 

Applying  these  considerations  to  the  facts  in  this  case, 
it  is  apparent  that  even  though  the  equipment  in  ques- 
tion here,  consisting  originally  of  personal  property,  ordi- 
narily would  have  become  part  of  the  realty  by  reason  of 
its  attachment  thereto,  its  character  as  personal  property 
might  be  preserved  by  proper  agreement  or  provision. 

The  Bapid  Transit  Act  provides  for  the  ultimate  sale  by 
the  relator  to  the  city  of  its  real  property,  and  undoubt- 
edly it  might  have  provided  that  the  equipment  in  ques- 
tion should  continue  to  be  regarded  as  personal  property 
and  not  come  luider  this  clause.  In  like  manner  the  leg- 
slature  could  provide  that  for  purposes  of  taxation  as 
between  the  relator  and  the  city  this  equipment  should 
preserve  its  character  as  personal  property  under  the 
exemption  section  which  has  already  been  quoted  and  not 
become  real  property.  It  might  do  this  in  express  lan- 
guage or  by  implication  on  a  fair  interpretation  of  the 
entire  statute.  I  think  that  it  has  done  the  latter;  that 
section  35,  already  quoted,  when  fairly  construed  in  its 
entirety,  means  that  the  machinery  and  apparatus  enu- 
merated as  equipment  when  installed  in  the  power 
houses  shall  continue  to  be  regarded  as  personal  prop- 
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erty,  and  that  it  was  not  intended  to  include  them  in  the 
term  ^*  real  property  "  in  the  exception  to  the  exemption 
clause  but  that  they  remain  exempt  from  taxation. 

If  we  hold  that  the  term  "  real  property  "  in  the  excei>- 
tion  does  mean  and  include  machinery  and  apparatus 
which  have  been  installed  in  the  power  bouses,  then  the 
legislature  has  been  guilty  of  rather  absurd  legislation, 
and  that  fault  is  not  to  be  assumed  or  found  if  we  can 
avoid  it.  It  has  enumerated  at  length  several  classes 
of  articles,  including  those  now  imder  discussion  as  the 
''  equipment  *'  to  be  suppUed  by  the  corporation  operating 
the  road.  It  has  expressly  provided  that  such  corporation 
shall  be  exempt  from  taxation  "  in  respect  to  the  rolling 
stock  and  all  other  equipment  of  said  road, "  and  then  it  has 
added  the  clause  **  this  exemption  shall  not  extend  to  any 
real  property  which  may  be  owned  or  employed  by  said 
*  *  *  corporation  in  connection  with  the  said  road," 
which,  if  the  words  *'real  property"  are  construed  as 
urged  by  respondent,  appears  to  wipe  out  the  entire  list 
of  exemptions  with  the  exception  of  rolling  stock. 

Undoubtedly  the  legislature  is  to  be  charged  with 
knowledge  that  much  of  the  equipment  to  be  supplied  in 
the  operation  of  the  subways  although  originally  personal 
property,  would  be  so  afl&xed  to  the  power  houses  as  to 
become  real  property  imder  ordinary  definitions,  and  that, 
therefore,  the  result  which  I  have  pointed  out  would  fol- 
low if  a  broad  general  meaning  was  given  to  the  term 
''  real  property,"  and  I  cannot  believe  that  it  intended  to 
indulge  in  any  such  hollow  and  self -nullifying  legislation. 
It  seems  more  reasonable  to  beheve  that  having  granted 
the  exemptions  of  equipment  which  it  did,  and  which 
included  not  only  the  articles  specified  but  "all  other 
equipment,"  it  occurred  to  the  mind  that  the  operator 
during  the  life  of  the  contract  might  acquire  a  large 
and  unforeseen  amoimt  of  what  was  essentially  real  prop- 
erty—  lands  and  buildings — and  that  this  might  be 
claimed  to  be  within  the  exemption.     Apparently  it  was 
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considered  that  this  would  be  too  great  an  allowance,  and 
so  there  was  added  this  final  clause  that  the  exemption 
should  "not  extend  to  real  property,"  it  thereby  being 
intended  not  to  indicate  the  lines  of  machinery  which 
had  just  been  expressly  enumerated  and  exempted,  but 
this  possible  accumulation  of  what  was  intrinsically 
real  property-lands  and  buildings  which  could  scarcely 
be  called  "  equipment,"  and  which  still  might  be  claimed 
to  be  such  imder  the  general  terms  employed  in  the  pre- 
ceding clauses  relating  to  equipment.  This  interpreta- 
tion I  believe  to  be  permissible,  and  it  at  least  gives 
the  legislature  credit  for  reasonable  consistency  and 
avoids  the  imputation  which  would  f oUow  the  adoption 
of  respondent's  contention,  that  with  one  hand  it  extended 
as  an  inducement  to  possible  contractors  various  exemp- 
tions from  taxation  while  with  the  other  it  immediately 
withdrew  them. 

Of  course,  I  do  not  lose  sight  of  the  principle  that  tax- 
ation is  the  rule  rather  than  the  exception  and  that  under 
ordinary  circumstances  a  statute  claimed  to  give  an 
exemption  should  be  construed  strictly  against  the  one 
claiming  benefits  thereunder.  As  I  conceive  it,  however, 
that  general  principle  plays  a  small  part  in  this  case.  In 
the  first  place,  this  is  not  a  case  of  an  exemption  as  a 
gratuity.  The  statute  of  which  section  35  is  a  part  pro- 
vided for  a  contract  between  the  city  of  New  York  and 
whoever  should  be  willing  to  undertake  it  on  the  other 
side,  for  the  construction  and  operation  of  the  subway 
roads.  It  provided  for  the  imposition  upon  the  contractor 
of  onerous  obligations  on  the  one  hand  and  for  rights  and 
the  possibility  of  profits  on  the  other,  and  this  exemption 
from  taxation  was  not  a  gratuity  but  one  of  the  provisions 
to  be  incorporated  in  the  contract  as  an  inducement  to 
those  who  might  consider  undertaking  the  contract. 
Furthermore,  there  is  no  dispute  that  the  legislature 
intended  to  and  did  make  some  exemption.  The  only 
question  is  the  extent  of  that  exemption,  and  this  in  turn 
21 
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is  dependent  on  the  further  query  how  far  a  general 
clause  is  to  be  curtailed  by  a  proviso  or  exception.  Under 
these  circumstances  no  rule  requires  us  to  discriminate 
against  the  relator  or  do  otherwise  than  give  to  the 
statute  that  fair  and  reasonable  interpretation  which  it 
seems  must  have  been  within  the  contemplation  of  the 
parties. 

On  two  occasions  the  respondents  and  their  predecessors 
in  ofl&ce  in  assessing  appellant  have  granted  exemptions 
to  the  latter  in  line  with  those  above  discussed  and 
approved,  and  while  such  action  is  not  to  be  regarded 
as  conclusive  in  this  proceeding  it  does  show  a  prac- 
tical construction  of  the  statute  which  is  entitled  to 
consideration. 

In  1904  the  relator  having  been  assessed  for  its  power 
house  and  sub-stations  and  machinery  therein,  instituted 
certiorari  proceedings  to  review  said  assessment  on  the 
groimd  that  said  property  was  exempt  from  taxation. 
After  a  return  by  the  assessors  indicating  doubt  as  to 
the  taxability  of  such  property  and  after  due  considera- 
tion an  order  was  entered  by  consent  reducing  the  assess- 
ments to  the  assessed  value  simply  of  the  unimproved  real 
estate. 

Again,  at  the  time  the  assessment  here  under  review 
was  made  relator  was  assessed  in  the  sum  of  $800,000  for 
tracks,  tunnels,  ducts,  coal  and  ash-conveying  devices, 
etc.,  lying  outside  of  the  power  houses.  Subsequently 
such  assessment  was  voluntarily  canceled  on  the  ground 
**  that  the  pmperty  assessed  was  owned  by  the  City  of  New 
York  in  part  and  in  part  constituted  personal  property 
owned  by  the  relator  and  exempt  from  taxation  imder 
Section  35  of  the  Rapid  Transit  Act." 

The  stipulation  on  this  item  is  not  very  full,  but  as  I 
understand  it  part  of  the  property  was  exempted  from 
taxation  on  the  ground  that  while  otherwise  real  property 
it  was  laid  in  streets  of  the  city  of  New  York  and,  there- 
fore, not  assessable.     The  property  did  not  the  less  become 
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real  property  because  laid  in  streets  (Tax  Law,  §  2;  People 
ex  reL  D.  &  F.  R.  R.  Co.  v.  Cassity,  46  N.  Y.  46),  and  this 
theory  was  not  tenable.  Nevertheless,  if  the  assessorsacted 
on  this  belief,  although  erroneous,  it  would  prevent  their 
action  from  being  a  practical  construction  of  the  act  in 
accordance  with  the  contention  now  made  by  appellant. 
But  it  still  appears  that  other  property  was  exempted  solely 
on  the  groimd  that  this  was  required  by  that  provision  of 
the  Rapid  Transit  Act  which  has  been  discussed  and  as  to 
such  property  the  action  of  the  assessors  did  give  a  practi- 
cal construction  to  the  exemption  provision  of  the  statute. 
From  all  of  the  description  which  I  am  able  to  gather  of 
the  property  thus  exempted,  I  am  imable  to  see  on  what 
theory  it  was  less  real  property  or  more  exempt  under 
the  statute  than  machinery  and  appliances  placed  in  the 
power  house,  and  if  it  was  exempt  the  latter  ought  to  be. 

I  come  now  to  the  further  contention  made  by  the 
appellant,  that  the  power  houses  are  also  exempt  from 
taxation.  As  has  already  appeared,  these  buildings  are 
specifically  enimierated  in  section  35  as  part  of  the  equip- 
ment to  be  supplied  and  which  is  primarily  exempted 
from  taxation,  the  question  being  whether  they,  as  well 
as  the  machinery  and  other  equipment  of  that  character, 
may  be  withdrawn  from  the  operation  of  the  final  clause 
that  the  exemption  shall  not  extend  to  *'  real  property." 

It  is  argued  that  the  only  difference  between  the  power 
houses  attached  to  the  land  and  machinery  attached  to 
the  power  houses  as  being  or  not  being  real  property  is 
one  of  degree.  This,  of  course,  is  true,  but  this  is  so 
many  times  where  one  thing  is  placed  on  one  side  of 
the*  dividing  line  and  another  on  the  other.  It  is  also 
argued  that  there  was  no  fundamental  reason  why  valu- 
able machinery  should  be  exempted  from  taxation  because 
used  in  the  operation  of  the  road,  and  the  power  house 
which  sheltered  the  machinery  not  be  exempted.  This 
may  or  may  not  be  strictly  correct.  Possibly  the  legisla- 
ture may  have  acted  without  dehberation  and  logic;  but, 
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on  the  other  hand,  it  may  have  reached  the  conclusion 
on  further  consideration  that  while  it  was  willing  to 
exempt  machinery  and  rolling  stock,  it  was  not  will- 
ing to  give  exemption  for  buildings  and  land  which, 
during  the  lifetime  of  the  contract,  might  run  into  enor- 
mous and  unforeseen  valuations.  But  however  this  may 
be,  as  we  have  had  occasion  to  say  in  substance  in  the  case 
of  People  ex  rel.  Interhorough  J2.  TV.  Co.  v.  Williams 
(200  N.  Y.  93),  it  is  not  for  us  to  decide  what  the  legisla- 
ture might  have  done  in  dealing  with  the  proposed  con- 
struction and  operation  of  the  subways.  It  is  for  us 
simply  to  determine  on  a  fair  and  justifiable  construction 
of  the  statute  what  it  did  do.  Pursuing  this  course,  it 
does  not  seem  to  me  that  we  can  fairly  say  that  *'real 
property,"  as  used  in  the  statute,  did  not  include  power 
houses,  and,  therefore,  did  not  annul  the  relator's  prior 
exemption  of  them. 

The  machinery  and  other  equipment  which  I  have  held 
not  to  be  designated  as  real  property,  as  I  have  pointed 
out,  is  primarily  and  essentially  personal  property.  It  is 
only  made  real  property,  if  at  all,  by  the  accidental  proc- 
ess of  annexation  to  the  realty,  and  the  interested  parties 
may  still  preserve  its  original  character  notwithstanding 
this  latter  process.  On  the  other  hand,  these  power 
houses  were  most  substantial  structures,  composed  in 
large  measure  of  brick  and  stone  and  steel  and  iron. 
They  were  so  constructed  on  the  land  that  apparently 
they  could  only  be  removed  by  utter  demolition.  They 
were  primarily  and  essentially  real  property,  and  never 
had  existence  in  any  other  character.  They  were  so 
fundamentally  real  property  that  probably  interested  par- 
ties dealing  with  them  could  not,  by  express  agreement, 
have  given  them  any  other  character  than  that  of  real 
property.     {Ford  v.  Cohh,  20  N.  Y.  344,  350,  351.) 

It  is  practically  impossible  to  conceive  of  the  real  prop- 
erty withdrawn  by  the  legislature  from  the  exemption  to 
taxation  as  consisting  of  vacant  lots  and  not  including 
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these  buildings  which  had  been  erected  thereon.  While 
it  is  possible  that  the  legislature  may  have  done  some- 
thing different  than  it  intended  by  withdrawing  the 
houses  from  the  exemption  provision,  we  still  must  give 
a  reasonable  interpretation  to  the  language  which  it 
used,  and  doing  this  I  am  imable  to  conclude  that  the 
term  "  real  property  "  did  not  include  them. 

A  single  minor  disagreement  between  the  parties 
remains  to  be  considered.  It  appears  that  between  one 
of  relator's  power  houses  and  the  power  house  of  the 
Manhattan  Railway  Company  there  was  a  "tie  line" 
over  which  electrical  power  was  exchanged  between  the 
two  companies  during  the  time  for  which  this  assesss- 
ment  was  made.  The  relator  furnished  to  the  Manhattan 
Company  5,784,250  K.  W.  H.  and  received  from  it 
3,650,850,  showing  a  balance  furnished  by  relator  of 
something  over  2,000,000  K.  W.  H.,  and  which  was 
about  two  per  cent  of  the  entire  power  generated  by  it 
during  the  time  in  question. 

It  is  urged  that  the  exemption  granted  by  the  statute 
only  applied  to  such  equipment  as  was  exclusively  used 
by  the  relator  in  operating  the  subway  roads,  and  that 
because  it  furnished  this  comparatively  small  balance  of 
power  to  another  it  was  not  exclusively  using  its  equip- 
ment for  the  purpose  designed  and  should  not  be  exempted. 
The  only  fmding  by  the  court  on  this  subject  is  that  "  the 
main  power  house  was  not  used  exclusively  for  the  sub- 
way operation."  It  was  stipidated,  however,  that  "  Each 
power  house  was  designed  for  the  needs  of  the  system 
intended  to  be  operated  by  it,  and  there  is  continuously 
an  interchange  of  power  due  to  varying  conditions  affect- 
ing the  production  and  consmnption  of  power;  and  in 
case  of  a  break-down  or  extraordinarily  heavy  require- 
ment of  either  system,  the  reserve  capacity  of  the  two 
power  houses  combined  may  be  delivered  to  the  system 
requiring  it." 

I  do  not  think  that  this  incidental  exchange  of  power 
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resulting  in  the  supply  by  the  relator  of  an  inconsequen- 
tial net  balance  to  the  Manhattan  Company  deprived  it  of 
the  benefit  of  any  exemption  which  it  otherwise  enjoyed. 
It  is  not  stipulated  or  found  that  the  relator  installed  its 
equipment  with  any  intention  of  manufacturing  and  sell- 
ing a  surplus  of  power.  Apparently  it  only  installed  such 
equipment  as  business  prudence  and  foresight  required, 
having  in  view  reasonable  changes  and  growth  to  be 
expected  in  its  business.  It  is  easily  to  be  seen  that  the 
arrangement  by  which  it  secured  from  the  Manhattan 
Railway  Company  at  times  a  large  amoimt  of  power  may 
have  avoided  the  necessity  of  installing  a  much  larger 
amount  of  equipment  than  was  employed.  The  fact  that 
in  this  exchange  in  the  course  of  a  year  it  furnished  a 
little  more  power  than  it  received  is  not  sufl&cient  at  least 
imder  the  findings  in  this  proceeding  to  destroy  the  pri- 
mary and  substantial  purpose  for  which  the  equipment 
was  installed  or  the  exemption  predicated  on  that  purpose. 
(City  ofN.  Y.  V.  Interborough  R.  T.  Co,,  125  App.  Div. 
437;  affd.,  194:  N.  Y.  528;  People  ex  reL  N,  F.  Hospital 
V.  Purdy,  58  Him,  386  ;  Temple  Orove  Seminary  v. 
Cramer,  98  N.  Y.  121.) 

The  order  appealed  from  should  be  modified  as  above 
indicated  and  the  proceedings  should  be  remitted  to  the 
Special  Term  for  action  in  conformity  herewith,  without 
costs  to  either  party. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Werner  and  Collin, 
JJ.,  concur;  Gray,  J.,  absent. 

Ordered  accordingly. 

HiscocK,  J.  This  appeal  involves  the  assessment  made 
against  the  relator  for  1906.  With  one  exception  the 
facts  are  so  similar  to  those  involved  in  the  appeal  relat- 
ing to  the  assessment  for  the  preceding  year  and  con- 
sidered in  our  opinion  on  that  appeal  that  there  is 
no  necessity  for  discussing  them.  The  only  respect  in 
which  the  facts  differ  is  in  the  supplying  of  electrical 
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power  by  relator  to  other  parties.  During  the  year  1906 
the  balance  of  electrical  power  supplied  by  it  to  the  Manhat- 
tan Railway  Company,  over  the  tie  line  running  between 
power  houses  of  the  two  companies  amounted  to  a  little 
over  100,000  K.  W.  H.  During  the  same  time  it  supplied 
to  the  New  York  City  Interborough  Railway  Company 
344,931  K.  W.  H.  and  to  the  Queens  County  Railway 
Company  486,400  K.  W.  H.  The  total  amoimt  generated 
by  the  relator  during  the  period  was  142,188,750  K.  W.  H. 
The  supply  to  the  latter  companies  was  under  a  prior  agree- 
ment that  relator  out  of  its  surplus  ciurent  not  required 
in  the  operation  of  lines  of  railroad,  owned,  leased  or  oper- 
ated by  it  would  furnish  electricity  to  enable  them  respec- 
tively to  operate  their  lines  of  road.  It  appeared  by  the 
stipulation  as  in  the  other  case  in  substance  that  relator's 
power  house  was  designed  for  the  needs  of  the  system 
intended  to  be  operated  by  it,  and  that  during  the  year 
1906  it  had  at  all  times  on  hand  machinery  and  equip- 
ment capable  of  producing  electrical  ciurent  in  excess  of 
its  immediate  requirements  and  that  the  current  furnished 
to  the  other  companies  was  surplus  current  not  required 
by  the  relator  in  the  proper  operation  of  its  road.  The 
only  finding  by  the  court  was  as  in  the  other  case  that  its 
main  power  house  was  not  used  exclusively  for  subway 
operation.  There  was  no  finding  or  stipulation  that 
relator  installed  equipment  in  excess  of  what  was  reason- 
able and  proper  in  the  exercise  of  reasonable  prudence 
and  foresight  for  the  purpose  of  enabling  it  to  sell  power. 
Apparently  it  sold  an  inconsequential  amount  of  power 
produced  at  times  in  excess  of  its  requirements  by  equip- 
ment which  at  other  times  or  in  the  near  future  it  might 
be  required  to  use  to  its  full  capacity  for  the  proper  oper- 
ation of  its  road.  I  do  not  think  that  the  additional  facts 
developed  on  this  point  justify  any  differentiation  between 
the  two  cases.  Of  course  it  is  not  intended  to  say  that 
facts  might  not  appear  or  findings  be  made  indicating  a 
distinct  plan  on  the  part  of  the  relator  to  install  equip- 
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ment  beyond  what  was  reasonable  for  its  legitimate  pur- 
poses with  the  object  of  generating  and  selling  power  at  a 
profit.  In  such  a  case  different  considerations  would  be 
presented  to  us.  We  simply  think  that  on  the  present 
appeal  no  such  situation  is  presented. 

The  order  appealed  from  should  be  modified  as  above 
indicated  and  the  proceedings  should  be  remitted  to  the 
Special  Term  for  action  in  conformity  herewith,  without 
costs  to  either  party. 

CuLLEX,  Ch.  J.,  Haight,  Vann,  Werner  and  Collin, 
JJ.,  concur;  Gray,  J.,  absent. 

Ordered  accordingly. 


Charles   J.   Weibert,   Respondent,    v.  Herbert  W. 
Hanan,  Appellant. 

Evidence  —  opinion  evidence  of  expert  witnesaes  —  erroneous 
admisaion  of  opinion  of  expert  when  facts  upon  which  opinion 
was  based  were  not  stated. 

1.  It  is  a  general  rule  in  regard  to  the  opinion  evidence  of 
experts  that  the  facts  upon  which  the  opinion  of  the  witness  is 
founded  must  be  laid  before  the  trial  court  either  by  assuming 
them  in  a  hypothetical  question  or  by  the  testimony  of  the  expert 
himself  if  he  has  observed  them,  although  there  is  an  exception  in 
the  case  of  medical  experts  testifying  as  to  the  mental  condition  of 
a  person  where  the  particular  facts  upon  which  the  opinion  is  based 
need  not  be  disclosed  in  the  first  instance. 

2.  In  an  action  on  a  quantum  memit  for  work  done  and  materials 
furnished  in  the  installation  of  a  heating  plant  on  the  premises  of 
the  defendant,  the  question  was  litigate<l  as  to  whether  the  defend- 
ant was  responsible  for  the  alleged  failiu-e  to  heat  the  house  to  the 
reasonable  satisfaction  of  the  plaintiff  as  provided  by  the  contract, 
the  defendant  contending  tliat  the  failure  was  due  to  the  inade- 
quate size  of  the  boiler,  and  plaintiff  insisting  that  defendant's 
radiators  were  too  small.  On  this  question  an  expert  for  plaintiff 
was  allowed  to  testify  as  to  the  radiating  surface  required  to  heat 
the  rooms  and  as  to  the  capiu»ity  of  the  boiler,  under  the  objection 
of  counsel  for  defendant  that  the  facts  upon  which  his  opinion  was 
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bfised  had  not  been  stated.    Held,  that  the  general  rule  is  appli- 
cable ;  that  the  objection  made  to  the  admissibility  of  this  line  of 
testimony  was  correct,  and  the  error  should  not  be  disregarded. 
Weibert  v.  Hanan^  136  App.  Div.  888,  reversed. 

(Argued  May  10,  1911;  decided  June  6,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  February  2,  1910,  aflS.rming  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

James  M.  Oray  and  Joseph  E.  Owens  for  appel- 
lant. The  evidence  of  George  A.  Fromme,  an  alleged 
expert,  was  improperly  admitted  and  he  was  improperly 
allowed  to  answer  many  questions,  the  answers  being 
materially  prejudicial  to  defendant's  case.  {Dolan  v. 
iT.,  etc,  Co,,  105  App.  Div.  366;  Ellis  y.  Thomas,  84 
App.  Div.  626;  Doherty  v.  MilUken,  163  N.  Y.  527; 
O'Doherty  v.  Postal  Telegraph  Co.,  113  App.  Div.  636; 
Davis  V.  Maxwell,  108  App.  Div.  129;  Leahy  y,  Oaylord, 
117  App.  Div.  316;  People  v.  Harris,  136  N.Y.  423; 
People  V.  Faher,  199  N.  Y.  256.) 

James  O.  Tryon  for  respondent. 

WiLLARD  Bartlett,  J.  This  is  an  action  on  a  quan- 
tum meruit  for  work  done  and  materials  furnished  in  the 
installation  of  a  heating  plant  on  the  premises  of  the 
defendant.  The  answer  put  in  issue  the  value  of  the 
work  done  and  materials  furnished,  and  also  pleaded  an 
express  contract  under  which  the  plaintiff  agreed  to 
install  in  the  defendant's  house,  for  a  sum  not  to  exceed 
$1,500,  such  a  heating  plant  as  would  heat  the  house  in 
cold  weather  to  the  reasonable  satisfaction  of  the  defend- 
ant, which  agreement  the  plaintiff  had  totally  failed  to 
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perform.  The  evidence  on  the  trial  indicated  that  the 
defendant's  house  was  not  properly  heated  when  the 
plaintiff's  work  was  finished,  and  the  principal  question 
litigated  between  the  parties  was  who  was  responsible  for 
this  condition  of  things. 

The  defendant  contended  that  it  was  due  to  the  inade- 
quate size  of  the  boiler  while  the  plaintiff  insisted  that  the 
boiler  was  large  enough  but  that  the  defendant's  radi- 
ators were  too  small.  The  referee  did  not  pass  upon 
these  issues  specifically,  but  made  findings  in  favor  of  the 
plaintiff  in  substantial  accordance  with  the  allegations  of 
the  complaint  and  directed  judgment  accordingly.  This 
judgment  has  been  affirmed  in  the  Appellate  Division  by 
a  divided  court. 

All  the  members  of  the  Appellate  Division  agreed  that 
two  errors  were  committed  by  the  learned  referee  in  the 
admission  of  evidence.  Three  of  the  justices,  however, 
thought  that  these  errors  might  properly  be  disregarded 
because,  as  was  said  in  the  opinion  below,  the  action  "  was 
tried  without  a  jury  and  before  an  experienced  and  learned 
referee."  Their  dissenting  brethren  insisted  that  the 
errors  to  which  we  have  referred  were  grave  enough  to 
require  a  reversal  of  the  judgment. 

Among  the  witnesses  called  for  the  plaintiff  was  an 
expert  in  reference  to  heating  apparatus  for  buildings.  He 
gave  opinion  evidence  in  regard  to  the  capacity  of  the 
boiler  and  radiators  over  the  objection  of  counsel  for 
defendant  that  the  facts  upon  which  his  opinion  was 
based  had  not  been  stated.  This  witness  was  allowed 
to  testify  as  to  the  radiating  surface  required  to  heat 
the  defendant's  rooms  without  having  stated  what 
were  the  dimensions  of  the  rooms;  and  he  was  also  per- 
mitted to  testify  as  to  the  capacity  of  the  boiler  (which 
he  had  never  seen),  basing  his  opinion  upon  the  test  of 
another  boiler  not  clearly  shown  to  have  been  of  the  same 
type  and  without  giving  the  facts  upon  which  he  based 
his  conclusion. 
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It  is  a  general  rule  in  regard  to  the  opinion  evidence  of 
experts  that  the  facts  upon  which  the  opinion  of  the  wit- 
ness is  founded  must  be  laid  before  the  trial  court  either 
by  assuming  them  in  a  hypothetical  question  or  by  the 
testimony  of  the  expert  himself  if  he  has  observed  them. 
{Dougherty  \.  Milliken,  163  N.  Y.  527.)  There  is  an 
exception  in  the  case  of  medical  experts  testifying  as  to 
the  mental  condition  of  a  party  where  the  particular  facts 
upon  which  the  opinion  is  based  need  not  be  disclosed  in 
the  first  instance.  {People  v.  Faher,  199  N.  Y.  256.) 
There  may  also  be  other  exceptions,  but  in  the  case  at 
bar  the  general  rule  applied  and  even  the  learned  counsel 
for  the  respondent  in  his  brief  on  the  argument  of  the 
appeal  in  this  court  concedes  that  the  general  objection 
made  to  the  admissibility  of  this  line  of  testimony  is 
probably  technically  correct. 

There  being  entire  imanimity  of  opinion  in  the  court  of 
intermediate  appeal  to  the  effect  that  the  referee  erred  in 
the  rulings  which  have  been  mentioned,  the  proper  dispo- 
sition of  the  case  here  depends  upon  the  gravity  of  the 
error.  We  are  unable  to  concur  with  the  prevailing 
opinion  in  the  Appellate  Division  that  it  was  not  sub- 
stantial enough  to  raise  a  presimaption  of  prejudice. 
The  fact  that  the  referee  is  a  lawyer  of  recognized  ability 
who  has  rendered  most  capable  service  to  the  public  in  a 
judicial  capacity  in  no  wise  tends  to  justify  the  inference 
that  his  judgment  was  not  influenced  or  affected  by  evi- 
dence which  he  admitted  into  the  record  against  the 
clearly  and  carefully  stated  objection  of  coimsel.  On  the 
contrary,  it  seems  to  us  the  presimiption  is  just  the  other 
way.  The  ruling  was  equivalent  to  an  express  declara- 
tion on  the  part  of  the  referee  that  he  regarded  the  evi- 
dence which  he  thus  admitted  as  entitled  to  probative 
force;  and  a  perusal  of  all  the  testimony  indicates  that  in 
all  prebability  he  did  assign  considerable  weight  to  the 
e\ddenc^  in  question  in  reaching  the  conclusion  that  the 
plaintiff  was  entitled  to  prevail  in  the  action.    The  case 
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would  be  very  different  if  the  referee  had  stricken  out 
the  objectionable  testimony  and  had  stated  in  his  report 
that  he  had  decided  the  issues  wholly  on  the  other  and 
proper  evidence  in  the  record  without  regard  to  that  thus 
eliminated  from  consideration.  An  appellate  court  might 
well  have  confidence  that  an  experienced  referee  or  trial 
judge  would  be  able  to  disregard  testimony  which  he  had 
originally  admitted  under  the  mistaken  impression  that  it 
was  properly  receivable.  Nothing  of  the  kind  was  done 
here,  however;  and  we  cannot  resist  the  conclusion  that 
the  issues  in  this  action  were  determined  against  the 
defendant  upon  objectionable  evidence  which  affected  the 
decision. 

In  behalf  of  the  defendant  it  is  contended  that  inas- 
much as  the  plaintiff  contracted  to  do  a  completed  job 
which  would  effect  a  specific  result  the  proper  measure  of 
his  recovery  should  have  been  the  value  of  the  completed 
work  and  not  the  value  of  the  specific  items.  This  ques- 
tion would  be  presented  for  consideration  if  there  had 
been  a  finding  or  request  to  find  that  the  plaintiff's  work 
was  done  under  a  contract  whereby  he  imdertook  to  heat 
the  premises  to  the  reasonable  satisfaction  of  the  defend- 
ant as  alleged  in  the  answer;  but  there  is  no  such  finding 
nor  any  request  so  to  find,  and,  therefore,  we  cannot 
pass  upon  this  question. 

By  reason,  however,  of  the  erroneous  ruUngs  which 
have  been  considered  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Haight,  Werner,  Hiscock,  Chabe 
and  Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The   City  of   Troy,  Appellant,  v.   United   Traction 
Company,  Respondent. 

Public  service  commiflsion— jurisdiction  and  authority  —  when 
city  of  second  class  has  no  power  to  enact  ordincuice  in  conflict 
with  its  order. 

1.  The  public  service  conimission  was  established,  among  other 
things,  for  the  purpose  of  promoting  uniformity  and  consistency  in 
authoritative  directions  to  be  given  to  public  service  corporations, 
and  to  constitute  a  tribunal  trained  to  consider  and  determine 
controversies  and  problems  relating  to  such  corporations,  and  to 
direct  and  supervise  their  relations  to  and  dealings  with  the  public 
as  their  patrons.  Hence,  when  a  decision  has  been  made  by  it  in  a 
matter  properly  before  it  and  within  its  jurisdiction,  a  city  whose 
charter  does  not  confer  power  and  authority  to  take  action  with 
reference  to  the  subject-matter  involved,  inconsistent  with  the  pro- 
visions of  the  Public  Service  Commissions  Law  (L.  1907,  ch.  429; 
Cons.  Laws,  ch.  48),  has  no  power  to  pass  an  ordinance  nullifying 
such  decision. 

2.  The  power  of  the  public  service  commission  to  make  an  order 
is  not  dependent  upon  the  receipt  of  a  complaint  or  petition  therefor 
from  a  person  or  corporation,  but  by  express  statutory  authority 
the  commission  is  given  power  to  make  such  an  order  upon  its  own 
motion,  and  any  person  interested  may,  after  an  order  has  been 
made,  apply  for  a  re-hearing  in  respect  to  any  matter  determined 
therein  and  the  commission  shall  grant  and  hold  such  re-hearing  if 
in  its  judgment  sufficient  reason  therefor  be  made  to  appear. 

City  of  Troy  v.  United  Traction  Co.,  137  App.  Div.  935,  affirmed. 

(Argued  May  5,  1911;  decided  June  13,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supremd  Court  in  the  third  judicial  department, 
entered  April  6,  1910,  afl&rming  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Oeorge  B,  Wellington  for  appellant.  The  city  had 
power  to  enact  the  ordinance.    {People  ex  rel.  Troy  Press 
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Co.  V.  Common  Council^  114:  App.  Div.  354;  180  N.  Y, 
54:8;  Rice  v.  Ruddermxuiy  10  Mich.  125;  City  of  Roches^ 
tery.  M.  F.  M,  Co,,  199  N.  Y.  207.)  The  order  of  the 
pubUc  service  commission  is  not  res  adjudicata.  {Rudd 
V.  Cornell,  171  N.  Y.  114,  127;  Zoeller  v.  Riley,  100 
N.  Y.  102;  Clark  y,  Scovill,  198  N.  Y.  279;  CuccuniUo 
V.  S,  L,  etc.,  Co.,  102  App.  Div.  276;  Everett  v.  Everett, 
180  N.  Y.  452.) 

Lewis  E.  Carr  and  Patrick  C.  Dugan  for  respondent. 
The  order  of  the  pubUc  service  commission  in  the  matter 
of  the  complaint  of  Elias  P.  Mann,  mayor  of  the  city  of 
Troy,  against  the  respondent,  is  a  complete  defense  to 
this  action.  {Pray  v.  Hegeman,  98  N.  Y.  351;  Stokes  v. 
Foote,  172  N.  Y.  344;  Maasch  v.  Gratier,  123  App.  Div. 
669;  Bank  of  Staten  Island  v.  City  of  New  York,  68 
App.  Div.  232;  174  N.  Y.  519;  Culross  v.  Gibbons,  130 
N.  Y.  447;  People  ex  rel.  Meyers  v.  Barnes,  114  N.  Y. 
318;  Leavitt  v.  Wolcott,  95  N.  Y.  212.)  The  conditions 
expressed  in  the  Oakwood  avenue  franchise  cannot  be 
changed  by  the  common  council  without  the  consent  of 
the  respondent.  {People  v.  O'Brien,  111  N.  Y.  1;  JS.  cfr 
C.  T.  R.  Co.  V.  Joel,  41  App.  Div.  45;  City  of  Cleveland 
V.  C.  C.  Ry.  Co.,  194  U.  S.  517;  Pearsall  v.  G.  N.  Ry. 
Co.,  161  U.  S.  664;  C.  I.,  F.  H.  &  B.  R.  R.  Co.  v.  Ken- 
nedy,  15  App.  Div.  588;  Mayor,  etc.,  v.  T.  A.  R.  R.  Co., 
33  N.  Y.  42;  B.  C.  R.  R.  Co.  v.  B.  C.  R.  R.  Co.,  32 
Barb.  364;  People  ex  rel.  Bliss  v.  C.  W.  D.  Ry.  Co.,  118 
m.  113;  Africa  v.  Knoxville,  70  Fed.  Rep.  729;  Old 
Colony  Trust  Co.  v.  City  of  Atlanta,  83  Fed.  Rep.  39; 
88  Fed.  Rep.  859.) 

Chase,  J.  The  plaintiff  is  a  city  of  the  second  class. 
It  has  been  subject  to  the  provisions  of  the  uniform  char- 
ter of  cities  of  the  second  class  since  January  1,  1908. 
(Laws  of  1906,  chapter  473,  now  chapter  53  of  the  Con- 
soUdated  Laws.)  Prior  to  January  1,  1908,  it  had  been 
since  January  1,  1900,  subject  to  chapter  182  of  the  Laws 
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of  1898  (White  charter),  and  prior  to  1900  it  was  subject 
to  special  charter. 

The  defendant  is  a  street  railroad  corporation,  and  it 
has  succeeded  to  the  rights  and  franchises  of  the  Troy 
City  Railway  Company,  another  street  railroad  corpora- 
tion which  had  succeeded  to  the  rights  and  franchises  of 
the  Troy  and  Albia  Horse  Bailroad  Company,  another 
street  railroad  corporation. 

The  plaintiff  on  August  5,  1890,  granted  certain  fran- 
chises to  the  Troy  and  Albia  Horse  Railroad  Company  by 
an  ordinance,  section  8  of  which  is  as  follows:  "  The  said 
company  shall  place  suitable  cars  on  its  said  railroad  so 
extended  for  the  convenience  and  comfort  of  passengers, 
and  shall  run  the  said  cars  each  and  every  day,  both 
ways,  as  often  as  the  public  wants  and  convenience  may 
require  and  under  such  reasonable  directions  and  regula- 
tions as  the  common  coimcil  may  from  time  to  time 
prescribe  by  a  two-thirds  vote  of  all  the  members  of  that 
body." 

On  November  21,  1895,  it  granted  a  franchise  to  the 
Troy  City  Railway  Company  to  operate  a  street  railroad  on 
Oakwood  avenue  in  said  city  by  an  ordinance,  section  2 
of  which  is  in  part  as  follows:  <<  *  *  *  The  extension 
of  such  railroad  and  the  operation  thereof  on  the  streets 
and  avenue  above  mentioned  are  hereby  made  subject  to 
all  the  conditions  and  provisions  mentioned  in  the  ordi- 
nance passed  August  5,  1890,  relative  to  the  extension  of 
the  railroad  of  the  Troy  &  Albia  Horse  Railroad  Company 
(predecessors  of  the  Troy  City  Railway  Company)  as  f  uUy 
as  if  the  same  were  incorporated  herein."  The  Oakwood 
avenue  line  was  built  and  operated,  and  on  January  23, 
1900,  an  ordinance  was  passed  by  the  plaintiff  which 
required  the  defendant's  predecessor  in  title  to  run  cars 
on  each  of  its  lines  both  ways  at  intervals  not  to  exceed 
ten  minutes  from  five  o'clock  in  the  morning  until  seven 
o'clock  in  the  evening,  and  thereafter  as  the  public  wants 
and  conveniences  might  require.    The  defendant  failed 
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to  comply  with  said  ordinance,  and  on  February  28, 1908, 
the  mayor  of  the  city  of  Troy,  on  behalf  of  himself  indi- 
vidually as  a  resident  and  taxpayer  in  said  city  and  as 
the  mayor  of  the  city,  petitioned  the  public  service  com- 
mission of  the  state  of  New  York  in  the  second  district 
to  "determine  the  just,  reasonable  and  adequate  service 
hereafter  to  be  enforced  on  said  Oakwood  avenue  line  to 
be  observed  by  said  United  Traction  Company,  and  fix 
and  prescribe  the  same  by  an  order  to  be  served  upon  said 
United  Traction  Company,  and  that  said  United  Traction 
Company  be  ordered  to  comply  with  the  terms  of  said 
ordinance  and  to  satisfy  the  cause  of  complaint  herein 
and  order  said  United  Traction  Company  to  increase  the 
number  of  its  cars  on  said  Oakwood  avenue  route  so  that 
there  may  bs  a  car  both  ways,  every  day,  at  intervals  not  to 
exceed  ten  minutes  from  five  o'clock  in  the  morning  imtil 
seven  o'clock  in  the  evening."  In  his  petition  he  alleged 
the  facts  stated  herein,  and  he  further  alleged  among 
other  facts  that  "  Said  United  Traction  Company  has  for 
several  years  last  past  failed  to  comply  with  the  terms 
of  said  ordinance  (ordinance  of  Jan.  23,  1900)  in  that  it 
has  not  run  over  said  Oakwood  avenue  route  or  line,  both 
ways,  every  day,  cars  at  intervals  not  to  exceed  ten  min- 
utes, from  five  o'clock  in  the  morning  until  seven  o'clock  in 
the  evening.  *  *  *  Said  railroad  corporation  does  not 
run  cars  enough  reasonably  to  accommodate  the  passenger 
traffic  offered  to  it  and  does  not  run  cars  with  sufficient  fre- 
quency or  at  reasonable  or  proper  times  on  its  said 
Oakwood  avenue  route." 

The  United  Traction  Company  answered  said  petition 
and  among  other  things  denied  the  allegations  of  the 
petition  charging  it  with  failure  to  operate  a  sufficient 
number  of  cars  on  the  Oakwood  avenue  line  to  accommo- 
date the  public.  A  hearing  was  had  upon  said  petition 
and  answer  and  it  resulted  in  the  public  service  commission 
making  an  order  on  July  30,  1908,  the  material  parts  of 
which  are  as  follows: 
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"Ordered,  that  said  United  Traction  Company  be  and 
it  is  hereby  directed  to  furnish  on  its  Oakwood  avenue 
line  in  Troy,  N.  Y.,  a  passenger  car  sei-vice  as  follows: 

"On  Week  Days:  A  fifteen-minute  service  beginning 
at  the  Union  Station  and  running  northward  at  least  to 
Frear  Avenue,  and  as  far  northward  beyond  that  point 
as  may  be  found  practicable  without  increasing  the  num- 
ber of  cara  now  in  use  on  said  line,  viz.,  two. 

"The  first  car  to  leave  Union  Station  at  6.15  A.  M.  and 
the  last  car  to  leave  Union  Station  at  12  midnight; 
except  that  between  the  hours  of  9.00  a.  m.  and  11.40 
A.  M.  and  between  the  hours  of  2.10  p.  m.  and  5.10  p.  M. 
the  service  shall  be  a  twenty-minute  service  and  the  cars 
shall  run  from  Union  Station  to  St.  Peter's  Cemetery,  the 
end  of  the  line,  on  the  twenty-minute  schedule  only. 

"On  Sundays:  The  service  to  be  a  twenty-minute 
service  from  6.15  a.  m.  to  12.00  midnight,  beginning  at 
Union  Station  and  nmning  through  to  St.  Peter's  Ceme- 
tery, the  end  of  the  line. 

"It  is  further  ordered  that  this  order  shall  take  eflfect 
on  August  10,  1908,  and  shall  continue  in  force  until 
modified  or  abrogated  by  this  commission." 

It  is  asserted  and  not  denied  that  the  public  service 
commission  on  November  1,  1908,  modified  the  order  of 
July  30,  1908,  which  modification  is  evidenced  in  the 
record  by  a  telegram  sent  to  the  defendant  on  that  day, 
as  follows:  "  Order  in  Oakwood  Ave.  Troy,  line  suspended 
until  further  notice  will  be  satisfactory  to  resume  20 
minute  service  to  terminus  that  line  commencing  Nov. 
2nd.  *  *  *."  The  orders  of  the  public  service  com- 
naission  have  been  obeyed.  On  November  5,  1908,  the 
plaintiff  passed  another  ordinance  by  a  vote  of  more  than 
two-thirds  of  all  the  members  of  the  common  council  of 
said  city  of  which  the  following  is  a  copy: 

"  Section  1.  From  and  after  the  first  day  of  December, 
1908,  the  United  Traction  Company  shall  nm  its  cars  on 
its  Oakwood  avenue  line,  throughout  its  entire  length 
22 
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from  Hoosick  sti-eet  to  St.  Peter's  Cemetery,  so  that 
there  shall  be  a  car  both  ways  every  day  at  intervals  not 
to  exceed  ten  minutes,  from  six  o'clock  in  the  morning 
until  nine  o'clock  in  the  evening,  and  thereafter  at  inter- 
vals not  to  exceed  fifteen  minutes  until  12.30  at  night. 

*'  Section  2.  For  each  and  every  day's  refusal  or  neglect 
of  said  United  Traction  Company  to  obey  the  provisions  of 
section  1  of  this  ordinance  the  company  shall  forfeit  and 
pay  to  the  City  of  Troy  the  sum  of  twenty-five  dollars,  to 
be  collected  by  the  City  of  Troy  in  a  civil  action  brought 
by  it  in  its  name." 

It  is  conceded  that  the  defendant  did  not  obey  said  ordi- 
nance. This  action  was  commenced  January  13,  1909,  to 
recover  a  penalty  of  twenty-five  dollars  for  each  day  from 
the  time  when  said  ordinance  took  eflfect  to  the  day  of  the 
commencement  of  the  action. 

The  action  has  been  twice  tried.  Upon  the  first  trial 
the  plaintiff  recovered  judgment  as  demanded  in  its  com- 
plaint. An  appeal  was  taken  from  such  judgment  to  the 
Appellate  Division  where  the  judgment  was  reversed  and 
a  new  trial  granted.  {City  of  Troy  v.  United  Traction 
Co.y  134  App.  Div.  756.)  Upon  the  second  trial  the  plain- 
tiff's complaint  was  dismissed.  An  appeal  was  taken 
therefrom  to  the  Appellate  Division  where  the  judgment 
of  dismissal  was  affirmed  as  stated  without  opinion. 
{City  of  Troyy.  United  Traction  Co.]  137  App.  Div.  935.) 

There  is  but  one  question  requiring  our  consideration  in 
the  determination  of  this  appeal.  It  is  whether  the  plain- 
tiff had  any  authority  or  power  to  pass  an  ordinance  incon- 
sistent with  an  order  duly  made  by  the  public  service  com- 
mission relating  to  the  frequency  with  which  cars  should 
be  run  and  maintained  by  the  defendant  on  its  Oakwood 
avenue  line  in  said  city.  The  Public  Service  Commis- 
sions Law  (Laws  of  1907,  Chapter  429,  now  chapter  48 
of  the  Consolidated  Laws)  expressly  provides:  "*  *  * 
Whenever  the  commission  shall  be  of  opinion,  after  a 
hearing,  had  upon  its  own  motion  or  upon  complaint^ 
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that  the  regulations,  practices,  eciuipment,  appUances,  or 
service  of  any  such  common  carrier,  railroad  corporation  or 
street  railroad  corporation  in  respect  to  transportation  of 
persons,  freight  or  property  within  the  state  are  unjust, 
unreasonable,  unsafe,  improper  or  inadequate,  the  com- 
mission shall  determine  the  just,  reasonable,  safe,  adequate 
and  proper  regulations,  practices,  equipment,  appliances 
and  service  thereafter  to  be  in  force,  to  be  observed  and  to 
be  used  in  such  transportation  of  persons,  freight  and 
property,  and  so  fix  and  prescribe  the  same  by  order  to  be 
served  upon  every  common  carrier,  railroad  corporation 
and  street  railroad  corporation  to  be  bound  thereby;  and 
thereafter  it  shall  be  the  duty  of  every  conmaon  carrier, 
railroad  corporation  and  street  railroad  corporation  to 
observe  and  obey  each  and  every  requirement  of  every 
such  order  so  served  upon  it.     *    *    *."    (Section  49.) 

Such  law  also  provides:  ''If,  in  the  judgment  of  the 
commission  having  jurisdiction,  any  railroad  corporation 
or  street  railroad  corporation  does  not  run  trains  enough 
or  cars  enough  or  possess  or  operate  motive  power 
enough,  reasonably  to  accommodate  the  traffic,  passenger 
and  freight,  transported  by  or  offered  for  transportation 
to  it,  or  does  not  run  its  trains  or  cars  with  sufficient  fre- 
quency or  at  a  reasonable  or  proper  time  having  regard 
to  safety,  or  does  not  run  any  train  or  trains,  car  or  cars, 
upon  a  reasonable  time  schedule  for  the  run,  the  commis- 
sion shall,  after  a  hearing  either  on  its  own  motion  or 
after  complaint,  have  power  to  make  an  order  directing 
any  such  railroad  corporation  or  street  railroad  corpora- 
tion to  increase  the  number  of  its  trains  or  of  its  cars  or 
its  motive  power  or  to  change  the  time  for  starting  its 
trains  or  cars  or  to  change  the  time  schedule  for  the  run 
of  any  train  or  car  or  make  any  other  suitable  order  that 
the  commission  may  determine  reasonably  necessary  to 
accommodate  and  transport  the  traffic,  passenger  or 
freight,  transported  or  offered  for  transportation." 
(Section  51.) 
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Such  law  also  provides:  "*  *  *  Every  order  of  a 
a)mmi8sion  shall  take  eflfect  at  a  time  therein  specified 
and  shall  continue  in  force  for  a  period  therein  designated 
unless  earlier  modified  or  abrogated  by  the  commission  or 
unless  such  order  be  unauthorized  by  this  or  any  other 
act  or  be  in  violation  of  a  provision  of  the  constitution  of 
the  State  or  of  the  United  States."    (Section  23.) 

The  public  service  commission  was  established,  among 
other  things,  for  the  purpose  of  promoting  uniformity 
and  consistency  in  authoritative  directions  to  be  given  to 
public  service  corporations  and  to  constitute  a  tribunal 
trained  to  consider  and  determine  controversies  and  prob- 
lems relating  to  such  corporations  and  to  direct  and  super- 
vise their  relations  to  and  dealings  with  the  public  as 
their  patrons.  A  construction  of  the  Public  Service  Com- 
missions Law  that  would  i)ermit  any  mimicipality  to  dis- 
regard and  set  at  naught  the  orders  of  the  public  service 
commission  in  cases  like  the  one  now  before  us  would  not 
only  cause  confusion  of  authority  but  would  make  of  no 
effect  some  of  the  work  of  the  commission  for  the  doing 
of  which  it  was  established. 

The  power  of  the  city  of  Troy  in  the  enactment  of  ordi- 
nances under  the  charter  of  cities  of  the  second  class  is 
stated  in  section  30  as  follows:  '*  The  legislative  power  of 
the  city  is  vested  in  the  common  council  thereof,  and  it 
has  authority  to  enact  ordinances,  not  inconsistent  with 
law,  for  the  government  of  the  city  and  the  manage- 
ment of  its  business,  for  the  preservation  of  good  order, 
peace  and  health,  for  the  safety  and  welfare  of  its 
inhabitants  and  the  protection  and  security  of  their 
property;    *    *    *    ." 

Section  12  of  chapter  182  of  the  Laws  of  1898  is  sub- 
stantially the  same  as  section  30  of  the  second  class  cities 
law  just  quoted.  Under  the  special  charter  of  the  city  of 
Troy  (Laws  of  1892,  Chapter  670)  the  power  of  the  city 
to  enact  ordinances  is  expressly  limited  to  such  as  are 
^'not  inconsistent  with  this  act  and  the  constitution  and 
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laws  of  the  state."  No  act  has  been  called  to  our  atten- 
tion that  gives  the  plaintiff  power  and  authority  to  enact 
an  ordinance  inconsistent  with  the  Public  Service  Com- 
missions Law. 

The  right,  if  any,  now  existing  in  the  city  of  Troy  to 
enact  ordinances  relating  to  the  running  of  cars  in  that 
city  is  subject  to  the  qualification  expressly  provided  in 
its  charter  that  the  same  shall  not  be  inconsistent  with 
law.  An  ordinance  inconsistent  with  an  order  duly  made 
by  the  public  service  commission  would  be,  and  is,  incon- 
sistent with  law.  The  ordinance  of  November  5,  1908, 
was  wholly  inconsistent  with  the  order  of  the  public 
service  commission  and  in  defiance  and  apparent  nullifica- 
tion of  the  same.  The  power  of  the  public  service  com- 
mission to  make  the  order  relating  to  the  Oakwood  avenue 
line  was  not  dependent  upon  the  receipt  of  a  complaint  or 
l)etition  therefor  from  a  pei'son  or  corporation,  but  by 
express  statutory  authority  the  commission  is  given  power 
to  make  such  an  order  upon  its  own  motion. 

Any  person  interested  may,  after  an  order  has  been 
made,  apply  to  the  public  service  commission  for  a 
re-hearing  in  respect  to  any  matter  determined  therein 
and  the  commission  shall  grant  and  hold  such  re-hearing 
if  in  its  judgment  sufficient  reason  therefor  be  made  to 
appear.    (Public  Service  Commissions  Law,  section  22.) 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner  and 
WiLLARD  Bartlett,  JJ.,  concur. 

Judgment  affirmed. 
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The  Gorham  Company,  Respondent,   v.  The   United 
Engineering  and  Contracting  Company.  Appellant. 

Evidence  —  action  for  damages  upon  contractor's  default  in 
building  contract  —  erroneous  admission  of  evidence  as  to  neces- 
sity and  expense  of  work  caused  by  defendant's  default. 

1.  In  this  action,  brought  to  recover  damages  because  of  the 
failure  of  defendant  to  carry  out  the  terms  of  a  contract  with  plain- 
tiff to  construct  certain  walls  under  a  building,  one  of  the  issues 
tried  was  ol  the  reasonable  cost  and  value  of  the  work  performed  in 
doing  the  work  on  which  defendant  had  defaulted.  For  the  pur- 
pose of  establishing  plaintiff^s  claim  on  that  issue  it  was  allowed  to 
introduce  in  evidence  a  bid  submitted  by  persons  proposing  to  make 
a  contract  to  do  the  work  In  question  and  the  reasonableness  of 
which  bid  was  not  verified  by  any  other  evidence.  Held^  that  the 
evidence  was  incompetent. 

2.  For  the  purpose  of  establishing  its  claim  on  one  or  more 
material  issues,  plaintiff  was  allowed  to  introduce  evidence  of  a  pro- 
ceeding instituted  by  the  superintendent  of  public  buUdings  of  the 
city  of  New  York  on  notice  to  plaintiff  and  its  lessor,  to  which 
defendant  was  not  a  party,  requiring  certain  things  to  be  done  to 
make  the  building  affected  by  the  contract  safe.  This  was  allowed 
on  the  theory  that  the  proceeding  was  one  in  rem.  Held,  error; 
that  the  proceeding  was  one  instituted  under  statutes  founded  on 
the  police  power,  on  notice  to  the  parties  claimed  to  be  guilty  of  a 
violation  of  the  law,  for  the  purpose  of  abating  a  violation;  that  it 
was  not  one  in  rem  and  there  is  no  authority  which  makes  the 
recx>rd  of  such  a  proceeding  evidence  in  a  private  controversy 
between  one  of  the  parties  and  a  stranger. 

Gorham  Co,  v.  United  Engineering  dh  ConL  Co,^  186  App.  Div. 
938,  reversed. 

(Argued  May  15,  1911;  decided  June  18,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
February  10,  1910,  aflfirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 
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Benjamin  N.  Cardozo  and  Stephen  P.  Anderton  for 
appellant.  The  court  erred  in  allowing  th^  plaintiff  to 
prove  the  value  of  the  work  by  the  officers  or  estimates  of 
contractors,  who  were  not  called  as  witnesses:  {Hine  v. 
Manhattan  Ry.  Co.,  132  N.  Y.  477;  Keller  v.  Paiyie,  84 
Hun,  167;  Sharp  v.  U.  &,  191  U.  S.  341;  Young  v. 
Atwood,  5  Hun,  234;  Arata  v.  Sullivan^  63  N.  J.  L.  46; 
Byers  v.  Andersony  143  Mich.  178;  Oeartyy.  May  or ,  etc.^ 
183  N.  Y.  233;  Jefferson  v.  N.  Y.  El  R.  R.  Co.,  132 
N.  Y.  483;  FeopU  v.  Strait,  154  N.  Y.  165;  Ives  v. 
ElliSj  169  N.  Y.  85;  Gherky  v.  State  Line  Tel  Co.,  122 
App.  Div.  879;  Ward  v.  Hoag,  78  App.  Div.  510.)  The 
court  erred  in  allowing  the  plaintiff  to  prove  the  proceed- 
ings taken  by  the  building  department  of  the  city  of  New 
York,  after  this  action  had  been  begun,  to  compel  the 
owners  to  repair  the  building.  {Matter  of  City  of  N.  Y. 
[O.  J.  Oude  &  Co.'\,  122  App.  Div.  741;  Egan  v.  Health 
Dept.y  20  Misc.  Rep.  38;  Louis  v.  Conn.  Mut.  Life  Ins. 
Co.f  58  App.  Div.  137;  Ooldschmidt  v.  M.  L.  Ins.  Co., 
102  N.  Y.  486;  Buffalo  Loan  Co.  v.  K.  T.  &  M.  Asm., 
126  N.  Y.  450;  Maher  v.  Empire  Life  Ins.  Co.,  110  App. 
Div.  723;  Davis  v.  Supreme  Lodge,  165  N.  Y.  159;  Beg- 
lin  V.  Met.  Life  Ins.  Co.,  173  N.  Y.  374.)  The  court 
erred  in  refusing  to  allow  the  change  of  plan  from  an  open 
cut  to  a  subterranean  tunnel  to  be  considered  by  the  jury 
as  bearing  upon  the  extent  of  the  damage  caused  by  the 
defendant's  breach,  and  also  in  excluding  evidence  of  that 
change  of  plan  and  of  other  surrounding  circiunstances 
offered  for  the  same  purpose.  {N.  Y.  &  N.  H.  Sprinkler 
Co.  V.  Andrews,  38  App.  Div.  56;  Bayik  of  Montreal  v. 
Recknagel,  109  N.  Y.  482;  Robertson  v.  Ongley  Electric 
Co.j  146  N.  Y.  20;  Chamberlain  v.  Ida,  181  N.  Y.  486; 
Norris  v.  Lee,  136  App.  Div.  685;  Wangler  v.  Swift,  90 
N.  Y.  38;  Toye  v.  U.  D.  B.  Co.,  141  App.  Div.  332.) 

Peter  B,  Olney  for  respondent.  The  estimate  of 
Fountain  &  Choate  of  the  amoimt  for  which  they  would 
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do  the  work  for  the  plaintiff,  was  properly  admitted  in 
evidence,  (1)  as  bearing  upon  the  question  whether  the 
price  paid  Brown  by  plaintiff  was  a  reasonable  sum,  and 
(2)  because  tending  to  show  that  in  the  *'  usual  way,"  it 
got  the  estimate  for  doing  the  work  from  more  than  one 
contractor  before  making  the  contract.  {Mayor ^  etc.,  v.  . 
S.  A.  R.  R.  Co.,  102  N.  Y.  572;  Nat  ConL  Co.  v.  H. 
R.  W.  P.  Co.,  118  App.  Div.  665;  Pierce  v.  Cornell,  117 
App.  Div.  60.)  The  record  in  the  proceeding  taken  by 
the  building  department  of  the  city  of  New  York  was 
properly  admitted  in  evidence.  {Bailey  v.  Sundberg,  43 
Fed.  Rep.  81.)  The  rule  that  the  facts  and  circumstances 
surrounding  the  parties  and  subject-matter  at  the  time 
they  made  the  contract  are  admissible  in  order  to  enable 
the  court  to  interpret  the  words  used  by  the  parties  in 
the  contract,  was  not  violated  by  any  ruling  of  the  court 
at  the  trial.     {Murdock  v.  Gould,  193  N.  Y.  369.) 

HiscocK,  J.  At  the  times  herein  involved  the  respond- 
ent was  the  lessee  of  a  building  situate  at  the  southwest 
comer  of  Fifth  avenue  and  Thirty-third  street,  in  the 
city  of  New  York,  which  had  first  been  used  for  hotel 
purposes  and  later  had  been  re-built  for  business  uses.  The 
appellant  was  a  contractor  which  had  imdertaken  the 
construction  of  the  Manhattan  crosstown  tunnel  of  the 
Pennsylvania,  New  York  &  Long  Island  Railroad  Com- 
pany, the  route  of  which  lay  through  Thirty- third  street. 
Originally  it  seems  to  have  been  expected  that  this  tunnel 
as  it  ran  by  respondent's  premises  would  be  constructed 
by  excavation  from  the  surface  of  the  street,  and  it  was 
anticipated  that  the  operation  might  impair  the  condi- 
tion and  safety  of  respondent's  building.  Accordingly, 
in  January,  1907,  a  contract  was  made  between  the  par- 
ties to  this  action  whereby  the  appellant,  among  other 
things,  agreed  to  build  a  foundation  wall  and  curtain  wall 
under  the  north  wall  of  respondent's  building  on  Thirty- 
third  street.    No  time  was  fixed  for  the  commencement  or 
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completion  of  the  work  and,  therefore,  it  was  ruled  on 
the  trial  without  objection  that  reasonable  dispatch  was 
required.  The  appellant  so  failed  to  perform  or  com- 
mence its  work  under  said  contract  that  in  July,  1907, 
this  action  was  brought  for  its  alleged  default,  and  in 
January,  1908,  a  new  contract  was  made  by  respondent 
with  another  contractor  for  the  performance  of  the  work. 

Respondent  sought  by  the  action  amongst  other  things 
to  recover  for  damage  to  its  building  because  of  appel- 
lant's failure  to  fulfill  its  contract  seasonably  and  also  the 
reasonable  cost  of  doing  the  work  which  the  latter  had 
contracted  to  do.  On  the  trial  three  issues  amongst  others 
were  sharply  contested  and  submitted  to  the  jury.  These 
were:  Firsts  whether  certain  injiuies  to  respondent's 
building  resulted  from  appellant's  failure  with  reasonable 
diligence  to  perform  its  contract  or  were  the  result  of 
other  causes;  secondly  whether  all  of  the  work  done  by 
respondent  on  account  of  appellant's  alleged  default  was 
necessary  and,  therefore,  chargeable  in  any  event  to  the 
latter;  thirds  the  reasonable  cost  and  value  of  the  work 
which  respondent  did  in  making  up  for  appellant's  default. 

Three  lines  of  evidence  were  introduced  by  respondent 
and  received  to  sustain  its  contention  on  one  or  more  of 
these  issues,  all  of  which  were  objected  to  and  are  now 
seriously  criticized  by  the  appellant. 

The  respondent  on  the  appellant's  alleged  default  did  not 
make  a  general  advertisement  for  bids  to  do  the  work  which 
the  latter  had  agreed  to  do,  but  requested  two  contractors 
to  submit  bids.  One  of  these  was  a  man  named  Brown, 
who  subsequently  did  the  work.  One  of  respondent's 
officers  was  allowed  to  testify  in  substance  that  after 
Brown  had  made  his  bid  he  was  invited  to  respondent's 
office  and  there  the  officer  in  question  attempted  to  per- 
suade him  to  reduce  the  amount  of  his  bid;  that  Brown 
declined  to  do  this  except  by  a  small  sum  on  the  gromid 
that  he  could  not  afford  to  do  the  work  for  less,  and  that 
thereupon  the  bid  was  accepted.     Appellant  insists  that 
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this  was  an  objectionable  method  of  showing  that  the 
work  was  worth  the  sum  charged  by  the  contractor,  and 
for  which  recovery  was  subsequently  had  in  this  action. 
Personally,  I  do  not  think  that  this  evidence  was  of  suffi- 
cient importance  to  call  for  a  reversal  even  though  it  be 
assumed  that  it  was  objectionable.  In  the  course  of  the 
trial  Brown  and  others  gave  evidence  tending  to  show 
that  the  work  was  worth  the  amount  charged  in  the  bid 
and  for  which  the  respondent  had  recovery,  and  in  view 
of  this  evidence  it  is  difficult  to  see  how  the  conversation 
in  question  could  have  produced  any  serious  result. 

The  other  persons  who  submitted  a  bid  were  a  firm 
named  Foimtain  &  Choate.  Their  bid  was  offered  in 
response  to  a  letter  written  by  respondent's  attorneys  and 
they  proposed  to  do  the  work  for  $55, 350,  which  was  nearly 
$10,000  in  excess  of  the  Brown  bid.  This  bid  was  received 
in  evidence  ' '  only  for  the  purpose  of  going  to  the  question 
of  what  was  a  reasonable  price  for  the  work  that  there- 
after was  alleged  to  have  been  done,"  and  it  is  insisted 
that  it  was  improper  for  that  purpose.  I  agree  with  this 
contention.  The  accuracy  of  the  bid  and  the  reasonable- 
ness of  the  amount  for  which  these  bidders  proposed  to  do 
the  work  involved  in  this  litigation  was  not  verified  by 
any  other  evidence  on  the  trial,  and  the  ruling,  therefore, 
amounted  to  this,  that  an  unverified  bid  was  received  as 
some  proof  of  what  it  was  reasonably  worth  to  do  the 
work  with  which  the  appellant  was  being  charged.  Not 
only  was  the  accuracy  of  the  bid  not  directly  verified  by 
the  examination  of  any  witnesses  on  the  trial  but  there 
was  an  entire  absence  of  evidence  showing  circumstances 
which  might  create  an  inference  that  it  was  a  reliable  test 
and  measure  of  values.  It  was  not  the  result  of  open  and 
competitive  bidding  on  very  precise  specifications  but  was 
given  in  response  to  a  private  invitation  which  was  some- 
what general  in  its  description  of  the  work  to  be  done. 
Aside  from  the  f ac^t  that  the  bidders'  letter  head  describes 
them  as  ^^Buildera,"  I  do  not  find  any  evidence  which 
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showed  that  they  were  engaged  in  this  kind  of  work.  Cer- 
tainly there  is  no  evidence  showing  that  they  yrere  custom- 
arily engaged  in  doing  it  or  were  advantageously  equipped 
for  completing  at  a  reasonable  price  such  a  contract  as 
this.  There  may  have  been  many  reasons  which  made 
them  unwilling  or  unable  to  accept  the  work  at  a  price 
which  would  be  regarded  as  reasonable  by  those  desiring 
and  prepared  to  do  such  work.  The  very  fact  that  on  a  con- 
tract of  this  size  their  bid  was  nearly  25  per  cent  higher 
than  that  of  Brown,  who  conceded  that  he  made  a  hand- 
some profit,  would  seem  to  indicate  that  their  judgment 
was  not  very  reliable.  In  short  there  is  nothing  to 
bring  this  evidence  within  those  rules  which  in  excep- 
tional cases  do  aUow  the  price  bid  or  paid  for  an  article  to 
stand  as  some  evidence  of  its  value,  or  to  free  it  from  those 
objections  which  ordinarily  apply  to  hearsay  testimony. 
Eespondent  was  allowed  to  introduce  evidence  of  a  cer- 
tain proceeding  instituted  by  the  superintendent  of  build- 
ings of  the  city  of  New  York  addressed  to  respondent  as 
owner  of  the  building  and  to  one  Astor  as  owner  of  the 
ground,  requiring  certain  things  to  be  done  to  make  the 
building  safe  and  to  which  appellant  was  in  no  manner  a 
party.  This  proceeding  was  begun  by  a  notice  served 
after  commencement  of  this  action  stating  that  the  build- 
ing was  unsafe  and  that  a  survey  would  be  made  for  the 
purpose  of  ascertaining  this  fact.  This  survey  was 
made  by  an  inspector  and  two  architects,  one  of  whom 
was  selected  by  the  respondent,  and  reported  in  substance 
amongst  other  things  that  the  premises  had  been  made 
"  unsafe  and  dangerous  in  the  following  respects,  to  wit: 
In  that  by  reason  of  the  excavation  of  the  timnel  in  33rd 
St."  the  walls  were  imsafe  and  that  the  premises  ''  should 
be  immediately  made  safe  by  *  ^  *  underpinning 
the  said  westerly  portion  of  the  northerly  wall  and  por- 
tions of  the  adja(5ent  cross  walls  to  fiolid  bottom."  On 
subsequent  application  on  notice  to  the  Supreme  Court 
for  the  issue  of  a  precept,  findings  were  made  of  the 
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dangerous  condition  of  the  premises  as  stated  in  the  above 
survey  and  cx)mraanding  the  superintendent  of  buildings 
to  render  them  safe  by  doing,  amongst  other  things,  the 
underpinning  in  said  survey  mentioned,  and  which  cor- 
responded with  part  of  the  construction  for  which 
respondent  recovered  in  this  action.  On  appUcation  by 
respondent  it  was  permitted  to  do  the  work  in  question  if 
commenced  within  forty -eight  hours,  failing  to  do  which 
the  bureau  of  buildings  would  do  the  work,  and  the 
expense  incurred  become  a  lien  on  the  building.  All  of 
this  evidence  was  sufficiently  objected  to,  and  its  reception 
is  now  alleged  as  serious  error. 

It  is  hardly  necessary  to  discuss  the  proposition  that 
this  evidence  must  have  been  greatly  prejudicial  to  the 
appellant.  This  proceeding  instituted  by  the  public 
authorities  of  the  city  of  New  York  alleged  and  adjudi- 
cated two  of  the  important  facts  which  respondent  was 
endeavoring  to  establish,  namely,  that  the  injuries  to 
this  building  wei*e  caused  by  the  excavation  of  the  tun- 
nel, and  that  the  safety  of  the  building  would  be  pro- 
moted by  doing  part  of  the  work  which  appellant  had 
undertaken  to  do.  It  is  difficult  to  see  how  any  class  of 
evidence  could  have  been  more  potential  than  this  was  in 
convincing  the  jury  that  respondent  was  right  upon  at 
least  two  of  the  important  issues  involved  in  its  con- 
troversy with  the  appellant.  The  only  question  which 
affords  any  opportunity  for  debate  is  the  one  whether  the 
evidence  was  competent,  and  the  decision  of  that  one  does 
not  seem  to  me  to  be  involved  in  any  considerable  doubt. 

The  counsel  for  the  respondent  attempts  to  maintain 
the  competency  of  the  evidence  by  the  argument  that  the 
proceeding  was  one  tn  rem^  and,  therefore,  binding  on 
the  appellant,  although  not  in  any  manner  a  party 
thereto,  but  in  my  opinion  this  theory  cannot  be  sustained. 

The  proceeding  was  not  one  in  rem.  It  would  be  diffi- 
cult, and  it  is  unnecessary  to  define  with  accurate  com- 
pleteness such  a  proceeding,  but  there  are  certain  essential 
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features  thereof  which  we  may  bring  to  mind  for  the 
purpose  of  testing  the  proceeding  which  is  now  before 
us.  Such  a  proceeding,  as  its  name  impHes,  is  prosecuted 
against  a  '^ thing"  instead  of  a  person.  The  court 
acquires  jurisdiction  by  possession  of  this  subject-matter 
rather  than  by  a  recognized  and  effective  service  of  proc- 
ess on  some  person.  By  virtue  of  this  possession  it  deter- 
mines facts  whereon  it  pronounces  judgment  which  oper- 
ating upon  and  through  the  thing  in  its  possession  is 
conclusive  upon  all  persons  having  an  interest  therein 
although  not  served  with  process. 

"It  is  a  distinguishing  peculiarity  of  a  proceeding  in 
rem  that  the  jurisdiction  of  the  court,  in  the  particular 
case,  rests  merely  upon  the  seizure  or  attachment  of  the 
property.  No  personal  notice  to  any  individual  is 
required.  The  res^  being  brought  within  the  jurisdiction 
of  the  court,  becomes  subject  to  its  adjudication,  and  all 
parties  interested  are  supposed  to  be  duly  apprised  of' the 
proceedings,  by  the  mere  taking  of  the  property,  or  by 
the  usual  proclamation  or  published  notice.  This  juris- 
diction empowers  the  court  to  adjudicate  upon  the  status 
of  the  res,  or  to  order  it  to  be  disposed  of  in  a  given  way, 
according  to  the  object  of  the  action."  (Black  on  Judg- 
ments, section  794.) 

If  the  proceeding  before  us  were  of  the  character  thus 
described  it  naturally  would  have  been  prosecuted  by 
taking  possession  of  the  property  in  question  and  this 
seizure  would  have  been  followed  by  an  adjudication  that 
the  property  was  unsafe  with  directions  for  its  demolition 
or  repair,  and  no  personal  service  of  notice  of  the  various 
steps,  including  application  for  judgment,  would  have 
been  required  or  considered  appropriate. 

As  a  matter  of  fact  the  proceeding  was  entirely  differ- 
ent from  such  an  one  as  has  been  outlined.  It  was  enti- 
tled "In  the  Matter  of  the  Application  of  the  City  of 
New  York  against  the  Unsafe  Building  Number  334 
Fifth  Avenue,   John  Jacob  Astor,   Owner  of  Ground, 
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Gorham  Manufacturing  Company,  Owner  of  BuUding." 
No  possession  was  taken  of  the  building.  Instead  thereof 
the  proceedings  were  commenced  with  a  notice  indorsed 
*'  Notice  of  Survey  and  Simamons,"  directed  to  "  the 
above  named  persons,^^  which  was  personally  served,  and 
"required"  them  to  do  certain  things.  As  has  already 
been  stated,  this  notice  was  followed  by  a  survey  in  which 
the  defendant  parties  participated.  Thereafter  personal 
notice  was  given  to  the  parties  interested  of  an  appUca- 
tion  on  this  survey  to  a  term  of  the  Supreme  Court  for  a 
precept.  On  the  return  of  Una  notice  the  parties  appeared 
'^and  the  issues  raised  by  said  report  or  survey  having 
been  tried,"  the  court  made  findings  and  directed  that  a 
precept  should  issue  directing  certain  things  to  be  done 
for  the  purpose  of  making  the  building  safe,  and  in  case 
of  default  of  the  owner  or  lessee  to  act,  the  public  author- 
ities were  authorized  to  take  the  necessary  steps,  the 
buflding  becoming  subject  to  a  lien  for  the  expenses. 

Without  going  further  into  the  details  of  the  proceed- 
ing, and  without  dwelling  longer  upon  those  which  have 
been  stated,  it  seems  clear  that  this  was  not  a  proceeding 
in  rem.  It  lacked  the  most  characteristic  features  of 
such  a  proceeding  as  they  have  already  been  defined;  and 
on  the  other  hand,  it  was  marked  by  those  features  of 
jurisdiction  acquired  by  personal  service  of  notice  upon 
the  parties  interested  of  each  step  leading  up  to  the  final 
determination  which  belong  to  a  proceeding  tn  personum. 

On  proper  analysis  the  proceeding  appears  to  have  been 
one  instituted  under  statutes  founded  on  the  police  power,, 
on  notice  to  the  parties  claimed  to  be  guilty  of  a  violation 
of  the  law  for  the  purpose  of  abating  the  violation,  and  I 
know  of  no  authority  which  makes  the  record  of  such  a 
proceeding  evidence  in  a  private  controversy  between  one 
of  the  parties  and  a  stranger. 

In  Beglin  v.  Metropolitan  Life  Ins.  Co.  (173  N.  Y. 
374)  the  court  had  before  it  the  question  whether  records 
of  the  board  of  health  of  the  city  of  Albany  showing  that 
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the  ancestor  of  the  insured  died  of  a  certain  disease  were 
admissible,  it  being  relevant  to  prove  that  such  ancestor 
did  in  fact  die  of  the  disease  mentioned  in  such  records. 
By  the  statute  in  that  case  the  records  were  expressly  made 
prima  facie  evidence  of  the  facts  therein  set  forth,  but 
nevertheless  they  werie  held  to  be  incompetent  as  evidence. 
Judge  Haight  for  the  court  saying:  "  This  statute  was  a 
police  regulation,  required  for  public  purposes  and  became 
prima  facie  evidence  so  far  as  concerns  questions  arising 
under  its  provisions  which  involve  public  rights.  But  we 
think  it  was  not  the  intention  of  the  legislature  to  change 
the  connnon-law  rule  of  evidence  in  controversies  of  pri- 
vate parties  growing  out  of  contract,  and  that  the  pro- 
visions of  the  statute  should  not  be  construed  as  appli- 
cable to  such  cases."    (p.  376.) 

It  is  also  urged  by  the  appellant  that  the  court  erred  in 
excluding  certain  evidence  offered  by  it.  As  has  been 
stated,  the  tunnel  constructed  through  Thirty-third  street 
was  built  without  opening  the  surface  of  the  street  but  by 
sub-surface  tunneling,  and  it  was  urged  by  the  appellant 
that  with  this  form  of  construction,  walls  such  as  it  agreed 
by  its  contract  to  build  would  have  endangered  rather  than 
promoted  the  safety  of  respondent's  building.  In  expla- 
nation of  the  contract  which  it  did  make  for  the  erection 
of  such  walls,  and  to  avoid  as  urged  an  apparent  incon- 
sistency between  the  contract  and  its  defense,  it  endeav- 
ored to  show  at  various  points  on  the  trial  that  at  the  time 
when  the  contract  was  made  it  was  expected  that  the  tim- 
nel  would  be  constructed  by  excavations  from  the  surface 
of  the  street,  and  that  under  this  form  of  construction 
the  proposed  walls  would  have  been  helpful,  and  it  claims 
that  it  was  error  to  exclude  this  evidence.  I  do  not  think, 
however,  that  these  rulings  involved  any  such  degree  of 
error  as  would  call  for  a  reversal  of  the  judgment.  The 
api)ellant  was  permitted  to  develop,  as  far  as  desired,  its 
theory  that  with  a  sub-surface  tunnel  construction  the 
walls  proposed  by  the  contract  would  not  have  been  serv- 
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iceable,  and  I  think  it  did  sufficiently  appear  for  any  pur- 
pose of  explanation  that  at  the  time  the  contract  was 
made  excavation  from  the  surface  of  the  street  rather 
than  sub-surface  tunneling  was  contemplated. 

I  recommend  that  the  judgment  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Gray,  J.  I  concur  with  my  brother  HiscoCK  in  the 
conclusion  which  he  reaches  that  there  should  be  a  new 
trial  of  this  action;  but  it  is  upon  the  sole  groimd  that  it 
was  error  to  admit  in  evidence  the  proceeding  instituted 
by  the  superintendent  of  the  building  department  against 
the  plaintiff  and  its  lessor.  The  proceeding  was  i)ersonal 
as  against  them  and  the  error  in  making  it  a  part  of  the 
plaintiff's  case  cannot  be  said  to  have  been  without  preju- 
dice to  the  defendant;  inasmuch  as  the  proceeding  had 
determined  a  fact  of  serious  importance.  The  evidence 
was  not  necessary  to  make  out  a  case  under  the  contract 
sued  upon.  I  think  that  the  defendant  is  entitled  to  a 
new  trial,  in  which  the  case  may  be  submitted  to  the  jury 
without  this  prejudicial  evidence. 

CuLLEN,  Ch.  J.,  Vann,  Chase  and  Collin,  JJ.,  concur 
with  HiscocK,  J.;  Gray,  J.,  concurs  in  result  in  memo- 
randum, with  whom  Willard  Bartlett,  J.,  concurs. 

Judgment  reversed,  etc. 


Henry  M.  Stone  et  al.,  Respondents,  v.  The  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany, Appellant,  Impleaded  with  Another. 

BaUroad  corporations  —  when  ownership  of  majority  of  stock  of 
one  raUroad  company  by  another  does  not  make  the  controllings 
company  liable  for  the  default  or  negligence  of  the  subordinate 
company. 

1.  It  is  well  established  that  the  ownership  of  a  majority  of  the 
stock  of  a  corporation,  while  it  gives  a  certain  control  of  the  cor- 
poration, does  not  give  that  control  of  corporate  transactions  which 
makes  the  holder  of  the  stock  responsible  therefor. 
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2.  A  railroad  corporation  is  not  re8X>on8ible  for  the  ordinary- 
daily  operations  of  another,  when  it  appears  that  the  first  owns  a 
majority  of  the  capital  stock  of  the  latter  and  thereby  controls  its 
corporate  organization,  which,  however,  remains  legally  distinct 
and  separate,  and  by  reason  of  such  stock  control  or  other  influ- 
ence has  assembled  the  latter  road  with  others  into  a  transportation 
"route"  or  system  which  is  advertised  and  known  by  the  name  of 
the  former  road,  it  further  appearing  that  the  subordinate  railroad 
in  all  respects  maintains  its  corporate  identity,  makes  its  own  con- 
tracts, keeps  its  own  accounts,  collects  its  own  revenues  and  pays 
its  own  operating  expenses,  and  that  the  only  financial  interest  of 
the  controlling  road  is  by  way  of  dividends  on  its  stock. 

Stone  V.  Cleveland,  C,  C.  &  St.  L.  By,  Co.,  136  App.  Div.  907, 
reversed. 

(Argued  May  16, 1911;  decided  June  13,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  13,  1909,  afl&rming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
tial,  are  stated  in  the  opinion. 

Thomas  D.  Powell  for  appellant.  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Eailway  Company  and 
the  Cincinnati  Northern  Eailroad  Company  are  each  a 
separate  and  distinct  legal  entity;  thei-e  is  no  evidence  in 
the  case  from  which  the  jury  could  find  that  the  Cincin- 
nati Northern  Eailroad  Company  was  operated  or  con- 
trolled by  the  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Eailway  Company,  or  that  it  was  a  part  of  the 
latter's  system,  and  the  verdict  of  the  jury  is  without  any 
evidence  to  support  it.  (Penn.  R,  R.  Co.  v.  JoneSy  155 
U.  S.  333;  P.  P.  Car  Co.  v.  M.  P.  Ry.  Co.,  115  U.  S. 
587;  Peterson  v.  C,  R.  I.  &  P.  R.  R.  Co.,  205  U.  S.  364; 
A.,  T.  &  S.  F.  R.  R.  Co.  V.  Cochrane,  43  Kans.  225;  St. 
L.  S.  W.  R.  Co.  V.  G.  C.  Co-Op.  Grocery  Co,,  70  Ark. 
10;  St.  L.  S.  W.  R.  Co.  v.  Smith,  71  Ark.  290;  Peabody 
V.  Oregon  Ry.  &  Nav.  Co.,  31  Ore.  121;  Plew  v.  i^f.,  K. 
dk  T.  Ry.  Co..  29  S.  W.  Eep.  403;  Ferguson  v.  W.  C.  R. 
23 
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jB.  Co.y  63  Wis.  147;  Dunlap  v.  R.  &  D.  B.  B.  Co.,  81 
G%  186;  People  v.  A.  B.  Tel.  Co.,  117  N.  Y.  241.) 

Irving  W.  Cole  for  respondents.  Appellant  is  liable 
for  the  negligence  shown  as  the  cause  of  the  damage. 
{Lehigh  Valley  B.  B.  Co.  v.  Delachesa,  145  Fed.  Rep, 
617;  Lehigh  Valley  B.  B.  Co.  v.  Dupont,  128  Fed.  Rep, 
240;  Phelps  v.  Waite,  30  N.  Y.  78;  Strothers  v.  Elting, 
97  N.  Y.  102;  Boherts  v.  Johnson,  58  N.  Y.  613;  Wylde 
V.  By.  Co.,  53  N.  Y.  156;  Colgroimv.  By.  Co.,  20  N.  Y. 
492;  Champion  v.  Boswick,  18  Wend.  175;  F.  L.  &  T. 
Co.  V.  N.  Y.  &  N.  By.  Co.,  150  N.  Y.  410;  U.  S.  v.  N.  S. 
Co.,  120  Fed.  Rep.  721.)  There  is  ample  evidence  that 
the  Cincinnati  Northern  was  a  part  of  appellant's  system. 
{Penn.  Co.  v.  Bosseftj  116  111.  App.  342;  L.  V.  By.  Co. 
V.  Dela^hesa,  145  Fed.  Rep.  617;  L.  V.  By.  Co.  v.  Dupont, 
128  Fed.  Rep.  240.)  The  jury  found  upon  sufficient  evi- 
dence that  appellant  actually  operated  the  Cincinnati 
Northern  at  the  time  of  the  shipment  in  question.  {S.  A. 
B.  Co.  V.  Graves,  49  S.  W.  Rep.  1103;  Nagel  v.  Mo.  Pac. 
B,  Co.,  75  Mo.  653;  DriscoU  v,  N.,  etc.,  Co.,  32  Atl.  Rep. 
354;  Central  Trust  Co.  v.  By.  Co.,  89  Fed.  Rep.  560;  Cen- 
tral Trust  Co.  V.  By.  Co.,  97  Fed.  Rep.  239;  Braslin  v. 
Sommerville,  etc.,  B.  Co.,  145  Mass.  64;  Pittsburg,  C.  & 
St.  L.  B.  Co.  V.  Knutson,  69  111.  103;  Tilleyy.  Coykendall, 
35  Misc.  Rep.  164;  172  N.  Y.  .587;  Werner  v.  Hearst,  76 
App.  Div.  475;  177  N.  Y.  63;  F.  S.,  etc.,  By.  Co.  v. 
Fortney,  32  Pac.  Rep.  904;  Pe7in.  B.  Co.  v.  Sellers,  17 
Atl.  Rep.  987;  U.  P.  B.  Co.  v.  Jonss,  12  Pac.  Rep.  516; 
A.  T.,  etc.,  By.  Co.  v.  Davis,  8  Pac.  Rep.  146;  P.,  F. 
W.,  etc.,  B.  Co.  V.  Callaghan,  157  111.  406;  By.  Co.  v. 
By.  Co.,  87  Ind.  441.)  The  jury  found  upon  sufficient 
evidence  that  appellant  represented  and  held  itself  out  to 
the  public  and  to  plaintiffs  as  the  operator  of  the  Cincin- 
nati Northern.  {J.  B.  Co.  v.  Oarrison,  11  So.  Rep.  929; 
Union  B.  Co.  v.  Schaklet,  10  N.  E.  Rep.  896;  Commm- 
wealth  V.  Boston  B.  Co.,  65  Mass.  512;   Omaha,  etc.,  B. 
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Co.  V.  Morgan,  59  N.  W.  Eep.  81;  Chicago  &  E.  I.  B. 
Co.  V.  Schmitz,  71  N.  E.  Rep.  1050.) 

HiscocK,  J.  Plaintiffs  undertook  to  ship  a  carload  of 
horses  from  Van  Wert,  Ohio,  to  Buffalo.  Some  of  the 
horses  being  injured  in  transit,  they  recovered  a  verdict 
for  damages  against  the  appellant.  It  will  be  assiuned 
without  consideration  that  there  was  sufficient  evidence 
on  which  to  rest  a  verdict  against  some  carrier.  The  only- 
question  which  I  shall  consider  is  whether  there  was  any- 
proof  establishing  liability  on  the  part  of  the  appellant. 

The  point  of  shipment  was  situated  on  the  Cincinnati 
Northern  railroad,  and  at  the  end  of  its  line  the  horses 
were  to  be  delivered  to  the  New  York,  Chicago  &  St. 
Louis  railroad,  which  would  carry  ihem  to  the  point  of 
destination.  The  horses  were  received  by,  and  the  con- 
tract of  shipment  expressly  and  exclusively  was  made 
with  the  former  company.  No  part  of  appellant's  rail- 
road proper  was  within  the  shipping  route,  and  it  did  not 
directly  or  in  name  have  anything  to  do  with  the  ship- 
ment or  become  a  party  to  the  contract  therefor.  It  is, 
however,  claimed  that  indirectly  it  so  controlled  and 
operated  the  Cincinnati  Northern  road  as  to  be  responsible 
for  its  transgressions  if  there  were  any. 

This  claim,  thus  far  approved  of  by  the  courts,  rests  on 
three  lines  of  evidence,  the  important  portions  of  which 
will  be  summarized. 

Concededly  the  appellant  owned  a  majority  of  the  capi- 
tal stock  of  the  shipping  road.  By  this  stock  of  course  it 
controlled  the  selection  of  directors,  a  minority  of  whom 
were  directors  of  its  own  road.  This  board  of  directors 
selected  the  executive  officers,  several  of  whom  respec- 
tively held  corresponding  or  other  places  in  the  organiza- 
tion of  the  appellant.  Such  executive  officers  at  some 
points  occupied  offices  situate  in  the  same  building,  and 
in  one  case  in  the  same  suite  of  rooms  with  those  main- 
tained by  the  appellant.     In  various  n^ports  made  lK)th 
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by  the  appellant  and  the  Cincinnati  Northern  to  public 
officials  of  the  state  of  Ohio,  it  was  stated  ip.  substance 
that  the  appellant  *  *  controlled  "  the  latter  road,  but  in  each 
case  such  reports  by  other  information  made  it  plain  that 
the  control  there  spoken  of  had  reference  to  the  owner- 
ship of  a  controlling  amount  of  stock. 

In  the  second  place,  a  ** folder"  and  pages  from  a  rail- 
road guide  were  introduced  which,  amongst  other  things, 
advertised  "  New  York  Central  Lines,"  and  in  connection 
therewith  a  "Big  Four  Eoute"  (appellant  being  known 
as  the  Big  Four  railroad)  and  stated  the  aggregate 
**  mileage  of  the  Big  Four  Eoute  as  operated  imder  the 
following  divisions,"  one  of  which  was  the  Cincinnati 
Northern  railroad.  In  addition,  one  of  appellant's  offi- 
cials who  was  called  as  a  witness  stated  that  for  advertis- 
ing purposes  the  Cincinnati  Northern  railroad  was  known 
as  part  of  the  "  Big  Four  "  route  or  system. 

Lastly,  a  livery  stable  keeper  called  by  the  plaintiffs  and 
who  had  never  been  connected  with  the  operation  of 
either  road  swore  in  terms  that  the  Cincinnati  Northern 
was  operated  by  the  appellant.  However,  this  testimony 
by  which  he  essayed  with  considerable  confidence  to  settle 
the  legal  relationship  of  two  important  railroad  corpora- 
tions when  stripped  of  what  were  mere  conclusions 
shrank  to  a  statement  that  he  had  at  times  seen  rolling 
stock  of  the  appellant  like  that  of  many  other  roads  pass 
over  the  Cincinnati  Northern.  We  are  so  thoroughly 
agreed  on  the  inconclusive  character  of  this  testimony 
that  it  may  be  eliminated  from  further  discussion. 

Doing  this,  the  question  substantially  becomes  whether 
evidence  makes  one  railroad  corporation  responsible  for 
the  ordinary  daily  operations  of  another  when  it  discloses 
that  the  first  owns  a  majority  of  the  capital  stock  of  the 
latter  and  thereby  controls  its  corporate  organization, 
which,  however,  i^emains  legally  distinct  and  separate,  and 
by  reason  of  suc^h  stock  control  or  other  influence  has 
assembled  the  latter  road  with  others  into  a  transporta- 
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tion  "  route  "  or  system  which  is  advertised  and  known 
by  its  name.  I  do  not  think  that  it  does,  and  certainly 
in  my  opinion  it  does  not  warrant  such  a  conclusion  when 
in  addition  to  the  facts  thus  summarized  it  further 
appears  as  in  this  case  that  the  subordinate  railroad  in 
all  respects  maintains  its  corporate  identity,  makes  its 
own  contracts,  keeps  its  own  accounts,  collects  its  own 
revenues  and  pays  its  own  operating  expenses  and  that 
the  only  financial  interest  of  the  controlling  road  is  by 
way  of  dividends  on  its  stock. 

It  is  well  established  that  the  ownership  of  a  majority 
of  the  stock  of  a  corporation,  while  it  gives  a  certain  con- 
trol of  the  corporation,  does  not  give  that  control  of  cor- 
porate transactions  which  makes  the  holder  of  the  stock 
responsible  for  the  latter.  This  question  was  recently 
settled  in  Senior  v.  N.  Y.  City  By.  Co,  (111  App.  Div. 
39;  afl&rmed,  without  opinion,  187  N.  Y.  559).  In  that 
case  it  appeared  that  the  defendant  owned  more  than 
ninety  pei^  cent  of  the  capital  stock  of  the  Forty-second 
Street  Eailroad  Company  and  operated  a  railroad  inter- 
secting the  same.  It  was  sought  to  hold  it  responsible  for 
a  penalty  under  a  statute  which  provided  that  no  corpora- 
tion ' '  constructing  and  operating  a  railroad  "  should  charge 
any  passenger  more  than  five  cents  for  one  continuous  ride, 
etc.  The  defendant,  subject  to  the  general  provisions  of 
law,  absolutely  controlled  the  organization  and  thus  indi- 
rectly the  operations  of  the  Forty-second  street  line,  but  it 
was  pointed  out  in  the  opinion  of  the  Apj^Uate  Division 
that  mere  control  of  a  corporation  operating  a  railroad  did 
not  mean  in  a  legal  sense  control  of  the  oi)eration  of  the 
road,  and  that  a  person  could  not  be  said  to  be  in  control 
of  the  management  of  the  property  of  a  corporation  simply 
because  he  owned  a  majority  of  the  latter's  stock. 

In  Pullman  Palace  Car  Co.  v.  Missouri  Pac.  Ry.  Co. 
(115  U.  S.  587)  the  plaintiff,  under  a  contract  whereby  the 
defendant  agreed  to  use  the  former's  care  on  "its  own  line 
of  road  and  all  roads  which  it  now  controls  or  may  herex 
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after  control,"  etc.,  sought  to  compel  the  use  of  its  care 
on  the  St.  Louis  &  Iron  Mountain  Railway  on  the  ground 
that  the  defendant  controlled  the  latter  company.  The 
court  dismissed  the  bill,  saying:  "Confessedly  the  St. 
Louis,  Iron  Mountain  and  Southern  Company  keeps  up 
its  own  corporate  organization.  It  operates  its  own  road. 
It  has  its  own  ofl&cera,  and  makes  its  own  bargains.  The 
Missouri  Pacific  owns  all,  or  nearly  all,  its  stock,  and  in 
that  way  can  determine  who  shall  constitute  its  board  of 
directore,  but  there  the  power  of  that  company  over  the 
management  stops.  The  board  when  elected  has  control- 
ling authority,  and  for  its  doings  it  is  not  necessarily 
answerable  to  the  Missouri  Pacific  Company.  The  two 
roads  are  substantially  owned  by  the  same  persons  and 
operated  in  the  same  interest,  but  that  of  the  St.  Louis, 
Iron  Mountain  and  Southern  Company  is  in  no  legal 
sense  controlled  by  the  Missouri  Pacific.  *  *  *  The 
Missouri  Pacific  Company  has  bought  the  stock  of  the  St. 
Louis,  Iron  Mountain  and  Southern  Company,  and  has 
effected  a  satisfactory  election  of  directore,  but  this  is  all. 
It  has  all  the  advantages  of  a  control  of  the  road,  but  that 
is  not  in  law  the  control  itself.  Practically  it  may  con- 
trol the  company,  but  the  company  alone  controls  its  road. 
In  a  sense,  the  stockholdera  of  a  corporation  own  its  prop- 
erty, but  they  are  not  the  managera  of  its  business  or  in 
the  immediate  control  of  its  affaire.  Ordinarily  they  elect 
the  governing  body  of  the  corporation,  and  that  body  con- 
trols its  property.  Such  is  the  case  here.  *  *  *  It 
(the  defendant)  is  not  the  corporation,  in  the  sense  of  that 
term  as  applied  to  the  management  of  the  corporate  busi- 
ness or  the  control  of  the  corporate  property."  (p.  596.) 
Evidence  that  a  railroad  corporation  by  reason  of  stock 
ownerahip  in  one  or  more  other  similar  corporations  has 
been  influential  in  bringing  them  into  a  connected  system  or 
route  advertised  or  known  under  its  name  seems  similarly 
deficient  in  establishing  actual  operation  by  the  former  of 
all  the  othere  where  each  of  the  latter  maintains  its  coroo- 
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rate  identity  and  its  individual  operating  organization. 
The  organization  of  such  a  route  or  system  does  not  fairly 
imply  such  operation  by  the  one  of  all  the  others.  In  the 
absence  of  further  proof  it  rather  implies  that  several  lines 
of  road  have  been  brought  into  an  harmonious  operation 
to  secure  convenience  to  passengers  and  shippers  and  for 
the  purpose  so  far  as  possible  of  keeping  the  traflBc  which 
originates  on  one  road  of  the  system  on  the  other  connect- 
ing roads  thereof. 

I  suppose  that  plaintiff's  evidence  in  respect  to  the  ^^  Big 
Four  Eoute  "  as  indicating  operation  by  appellant  of  the 
road  by  which  they  shipped  their  horses,  possesses  no  special 
potency  because  it  relates  to  railroads.  And  yet  if  the 
attempt  were  made  to  apply  their  theory  on  equivalent 
evidence  to  other  transactions  it  seems  to  me  that  it  would 
not  be  seriously  considered.  It  has  of  recent  times  become 
somewhat  common  to  organize  what  is  known  as  a  chain 
of  banks.  We  may  easily  assume  that  an  individual  or 
corporation  residing  or  located  in  New  York  city  might 
obtain  control  of  a  majority  of  the  capital  stock  in  each  of 
several  banks  located  throughout  the  state  and  thereby 
control  the  corporate  organization  of  each  one.  It  may 
be  further  assumed  that  vanity  would  lead  the  controlling 
power  to  give  its  name  to  this  line  of  institutions  and  that 
its  wishes  would  be  a  powerful  influence  operating  on  tjie 
corporate  organization  of  each  in  the  conduct  of  its  daily 
business.  Nevertheless,  I  believe  that  if  a  person  making 
a  deposit  in  a  bank  of  distinct  corporate  identity  located  in 
Eochester  or  Buffalo  and  accepting  its  pass  book  or  cer- 
tificate of  deposit  as  exclusive  proof  of  his  contract  should 
bring  an  action  against  the  promoting  and  stock  controlling 
individual  or  corporation  in  New  York  city  for  his  deposit 
he  would  meet  with  prompt  and  unquestionable  defeat. 

The  facts  making  up  this  branch  of  plainjtiff 's  evidence 
are  in  important  particulars  similar  to  those  dealt  with  in 
Penn.  R.  R.  Co.  v.  Jones  (155  U.  S.  333)  and  Peterson 
V.  Chicago^  Rock  Island  and  Pacific  R,  Co.  (205  U.  S. 
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364),  and  some  of  the  views  expressed  in  each  of  those 
cases  strongly  support  the  ones  here  adopted. 

In  the  former  case  it  was  sought  to  hold  the  plaintiff  in 
error  responsible  for  an  accident  caused  in  part  by  a  train 
of  the  Alexandria  &  Fredericksburg  R.  R.  Co.  In  addition 
to  a  stock  ownership  by  the  Pennsylvania  railroad  company 
therein  advertisements  were  proved  of  a  "  Pennsylvania 
Route,"  which  included  the  Alexandria  road,  and  it  was 
shown  that  certain  traffic  officers  of  the  Pennsylvania  Rail- 
road Co.  occupied  similar  positions  in  the  organization  of 
the  other  road.  The  court  commenting  on  these  and  other 
facts  said:  ^' Taking  the  plaintiffs'  evidence  as  a  whole, 
and  supplementing  it  with  such  facts,  favorable  to  them,  as 
appear  in  the  defendant's  evidence,  we  are  imable  to  see  that 
a  case  was  made  out  as  against  the  Pennsylvania  Railroad 
Company.  That  the  Pennsylvania  Railroad  Company 
owned  stock  and  bonds  of  some  of  the  other  companies 
defendant  did  not  tend  to  show  a  partnership  or  agree- 
ment to  run  the  roads  of  the  latter  on  common  account. 
*  *  *  That  the  Pennsylvania  Railroad  Company  adver- 
tised that  it  ran  trains,  or  connected  with  trains  of  other 
companies,  so  as  to  form  through  Unes,  without  breaking 
bulk  or  transferring  passengers,  did  not  tend  to  show  any 
contract  or  agreement  between  the  companies  to  share 
profits  and  losses.  Nor  wiis  there  evidence,  in  the  present 
case,  that  there  was  any  actual  participation  by  the  Penn- 
sylvania Railroad  Company  in  the  earnings  of  the  other 
companies  which  used  the  road  between  the  cities  of 
Alexandria  and  Washington."    (p.  344.) 

Peterson  v.  Chicago^  Rock  Island  and  Pacific  B. 
Co.  involved  a  question  of  jurisdiction.  An  attempt  was 
made  to  serve  process  on  the  defendant  road  in  the  state 
of  Texas  by  delivery  to  an  officer  of  another  corporation 
controlled  by  it  through  stock  ownership  on  the  ground 
that  through  the  latter  corporation  it  was  doing  business 
in  said  state.  Amongst  other  things,  it  appeared  that  the 
defendant  owned  practically  all  of  the  capital  stock  of  th^ 
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local  road,  and  that  the  latter  belonged  to  and  was  advert 
tised  by  the  former  as  part  of  the  " Eock  Island  System." 
Nevertheless,  the  court  overruled  the  plaintiff's  conten- 
tion, saying,  *^  It  is  a  fact  that  both  companies  had  com- 
mon agents  and  employees  to  a  certain  extent,  but  the 
record  shows  that  such  employees  were  paid  in  proportion 
to  the  business  done  for  each  company.  And  that  while  in 
the  service  of  the  companies  respectively  they  were  under 
the  exclusive  management  and  control  of  the  company  in 
whose  service  they  were  engaged,  with  no  power  to  dis- 
charge or  employ,  the  one  company  for  the  other;  and 
that,  although  the  service  was  in  a  sense  common,  it  was 
kept  distinct  and  separate  in  the  control  and  payment  of 
the  employees  while  in  the  separate  service  of  the  respec- 
tive companies.  It  is  true  that  the  Pacific  Company 
practically  owns  the  controlling  stock  in  the  Gulf  Com- 
pany, and  that  both  companies  constitute  elements  of  the 
Eock  Island  system.  But  the  holding  of  the  majority 
interest  in  the  stock  does  not  mean  the  control  of  the 
active  officers  and  agents  of  the  local  company  doing 
business  in  Texas.  That  fact  gave  the  Pacific  Company 
the  power  to  control  the  road  by  the  election  of  the 
directors  of  the  Gulf  Company,  who  could  in  tiun  elect 
officers  or  remove  them  from  the  places  already  held;  but 
this  power  does  not  make  it  the  company  transacting  the 
local  business."    (p.  390.) 

Three  cases  are  cited  by  respondent  as  especially  sus- 
taining his  recovery.  {L.  V.  R,  Co.  v.  Duponty  128 
Fed.  Eep.  840;  L.  V.  R.  Co.  v.  Delachesa^  145  Fed. 
Eep.  617;  Penn.  R.  R.  Co.  v.  Rossett,  116  111.  App.  342.) 
In  each  of  these  cases  a  recovery  was  allowed  against  the 
defendant  for  an  accident  occurring  on  or  in  connection 
with  a  railroad  immediately  owned  by  another  corpo- 
ration. It  is  not  practicable  here  to  analyze  all  of  the 
facts  appearing  in  each  of  those  cases  for  the  purpose  of 
showing,  as  I  think  clearly  to  be  the  fact,  at  least  in  the 
first  two,  that  they  were  stronger  for  the  plaintiff  than  in 
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this  action.  In  the  first  one  amongst  other  things  it 
appeared  that  the  injured  person  was  a  passenger  travel- 
ing on  a  ticket  issued  solely  by  the  defendant  carryiag 
him  over  the  road  where  he  was  injured  and  which  was 
indirectly  owned  by  it  as  stockholder.  The  court  held 
that  thereby  the  defendant  assumed  "All  the  ordinary 
obligations  of  a  passenger  carrier  during  the  transit." 
The  second  case  involved  the  same  roads  as  the  first  one 
and  was  largely  decided  upon  its  authority  as  controlling. 
The  person  here  injured  was  a  workman  of  another  com- 
pany. The  cars  and  engine  in  connection  with  which  he 
was  working  belonged  to  the  defendant,  and  it  was  held 
that  there  was  sufficient  evidence  to  permit  the  jury  to 
find  that  the  men  whose  negligence  caused  the  injury 
were  temporarily  employees  of  the  defendant. 

In  the  third  case  the  question  was  whether  defendant 
was  managing  and  operating  a  road  the  legal  title  to 
which  rested  in  another  corporation  whose  stock  was 
directly  or  indirectly  owned  by  the  defendant.  I  judge 
from  the  somewhat  incomplete  report  that  there  was  evi- 
dence which  from  our  standpoint  permitted  a  decision  of 
the  question  in  favor  of  plaintiff.  If  there  was  not,  I 
should  be  unwilling  to  follow  the  decision. 

Some  suggestion  is  made  that  the  appellant  should  be 
held  responsible  in  this  case  by  reason  of  its  folder  and 
time  table  already  referred  to  whereby  respondents  were 
led  to  rely  on  its  control  of  and  responsibility  for  the 
operations  of  the  Cincinnati  Northern  railroad.  The  evi- 
dence as  a  whole,  and  especially  the  contract  made  with 
the  latter  road,  thoroughly  rebuts  any  idea  that  the 
respondents  were  misled  or  were  relying  on  any  responsi- 
bility of  the  appellant  in  their  shipment. 

In  my  opinion  the  judgment  appealed  from  should  bo 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

CuLLEN,  Ch.  J,,  Gray,  Willard  Bartlett,  Ohass 
and  Collin,  JJ.,  concur;  Vann,  J.,  dissents. 

Judgment  reversed,  etc. 
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JuuA  M.  Hasbrouck,  Eespondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  as 
Lessee  of  the  Boston  and  Albany  Railroad  Company, 
Appellant. 

Bailment— railroads  — liability  of  railroad  company  to  pas- 
senger for  value  of  finger  rings  and  money  taken  firom  dress  stdt 
case,  while  in  custody  of  trainman  of  company  to  assist  passenger 
when  changing  from  one  train  to  another. 

1.  Where  a  bailee  of  goods,  although  liable  to  their  owner  for 
loss  only  in  case  of  negligence,  fails,  nevertheless,  upon  their 
being  demanded,  to  deliver  them  or  account  for  such  non-delivery, 
or  where  there  is  a  total  default  in  delivering  or  accounting  for  the 
goods,  this  is  to  be  treated  as  prima  facie  evidence  of  negli- 
gence. It  is  presumed  in  such  case  that  the  bailee  has  exclusive 
knowledge  of  the  facts  and  that  he  is  able  to  give  the  reason  for 
his  non-delivery,  if  any  exist,  other  than  his  own  act  or  fault,  or 
that  he  actually  retains  the  goods  and  by  his  refusal  converts 
them. 

2.  Where  a  passenger,  carrying  a  dress  suit  case  containing  neces- 
sary traveling  expenses  and  diamond  rings  suitable  for  her  personal 
use,  asked  the  conductor  to  send  some  one  to  take  the  suit  case 
from  the  train  at  her  station,  and  afterward  delivered  the  suit 
case  to  a  trainman  who  came  to  help  her  and  did  not  see  it  again 
until  he  returned  it  to  her  on  the  platform  with  the  money  and 
rings  missing,  in  legal  effect  it  was  the  same  as  if  the  defendant, 
I)ersonifled,  had  taken  it.  Its  possession  was  that  of  a  bailee,  and 
the  law  of  bailments  measures  its  obligation  to  the  plaintiff  in 
regard  to  her  property.  The  law  requires  the  defendant  to  return 
all  the  property  intact,  or  to  explain  its  loss  in  some  satisfactory 
way.  * 

8.  The  law  does  not  require  a  bailor  in  an  action  against  a  baOee 
to  answer  a  possible  explanation  of  the  latter  in  advance  of  its 
being  made,  and  which  in  fact  might  never  be  made.  Such  an 
action  rests  on  the  presumption  arising  from  delivery,  demand  and 
refusal,  without  affirmative  proof  of  negligence  in  any  respect.  The 
fact  that  the  suit  case  was  not  strapped  or  locked  does  not  raise  the 
question  of  contributory  negligence. 

4.  The  contract  to  transport  tJie  plaintiff  carried  with  it  the  duty 
of  transporting  a  reasonable  amount  of  hand  baggage,  such  as  is 
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commonly  taken  by  travelers  for  their  personal  use,  the  quantity 
and  value  depending  upon  station  in  life,  object  of  the  journey  and 
other  considerations. 

5.  A  clause  in  a  railroad  ticket  that  plaintiff  is  limited  to  a  recov- 
ery of  $100  for  baggage  applies  only  to  baggage  that  is  regularly 
checked  and  not  to  hand  baggage  retained  in  the  possession  of  the 
passenger,  except  temporarily  in  getting  on  and  off  of  trains. 

6.  A  claim  of  exemption  from  all  damages  in  excess  of  $150  made 
under  the  Public  Service  Ck)mmi88ions  Law  (L.  1907,  ch.  429,  §  38) 
cannot  be  sustained,  where  the  ticket  of  the  plaintiff  called  for 
transportation  in  part  in  the  state  of  Massachusetts,  the  suit  case 
was  delivered  to  the  defendant's  trainman  in  that  state,  the  implied 
demand  for  re-delivery  was  made  there  and  the  loss  occurred  there. 
In  such  case  the  laws  of  Massachusetts,  which  in  the  absence  of 
proof  are  presumed  to  be  the  common  law  of  the  land,  must  control 
the  amount  of  damages. 

7.  In  view  of  the  necessity  for  clear  proof  and  conservative  action 
by  the  courts  in  order  to  prevent  fraud,  the  decision  is  restricted  to 
the  facts  in  this  case  found  on  undisputed  evidence. 

Hasbrouck  v.  N.  Y.  C,  <&  H.  B.  IL  B.  Co.,  137  App.  Div.  532, 
affirmed. 

(Argued  May  18, 1911;  decided  June  18, 1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  March  26,  1910,  affirming  a  judgment  in  favor  of 
plaintiflf  entered  upon  a  decision  of  the  court  at  a  Trial 
Term,  a  jury  having  been  waived. 

This  action  was  brought  to  recover  the  sum  of  $1,500 
as  damages  for  the  conversion  by  the  defendant  of  three 
finger  rings  and  two  ten-dollar  bills  belonging  to  the 
plaintiff,  while  she  was  a  passenger  on  the  Boston  and 
Albany  railroad,  leased  and  operated  by  the  defendant. 
She  also  alleged  in  the  same  count  that  said  property  was 
lost  through  the  negligence  of  the  defendant. 

The  defendant  by  its  answer  admitted  that  on  the  occa- 
sion in  question  the  plaintiff  was  a  passenger  on  one  of 
its  trains,  but  denied  the  remaining  allegations  of  the 
complaint.    There  was  no  plea  of  contributory  negli- 


1911.]    Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.    365 

N.  Y.  Rep.]  Points  of  counsel. 

gence,  but  there  was  a  denial  of  the  allegation  in  the  com- 
plaint of  due  care  on  the  part  of  the  plaintiff. 

Upon  the  trial  the  plaintiff  was  the  only  witness  sworn 
except  as  to  the  question  of  value,  the  custom  of  the  road 
and  the  like.  The  defendant  called  no  witness  and  fur- 
nished no  evidence,  but  rested  on  its  motion  to  nonsuit. 
By  consent  the  jury  was  discharged,  and  it  was  stipu- 
lated that  the  court  should  pass  upon  all  questions  of  law 
and  fact.  Elaborate  findings  were  made  and  an  opinion 
written  by  the  trial  justice,  who  directed  judgment  in 
favor  of  the  plaintiff  for  the  amount  claimed.  Upon 
appeal  the  Appellate  Division  affirmed,  one  of  the  justices 
dissenting.  (64  Misc.  Rep.  478;  137  App.  Div.  632.)  The 
defendant  appealed  to  this  court. 

Amos  Van  Etten  for  appellant.  The  evidence  is 
insufficient  to  establish  the  cause  of  action  which  was 
attempted  to  be  proven  on  the  trial  as  matter  of  law. 
{Holmes  v.  N.  G.  Lloyd  S.  S.  Co.,  184  N.  Y.  280;  Bald- 
win  on  Am.  R.  R.  Law,  339;  Moore  on  Carriers,  713; 
3  Hutchinson  on  Carriers  [3d  ed.],  1501;  2  Bevin  on 
Negligence,  1024;  /.  C.  R,  B,  Co.  v.  Handyy  63  Misc. 
Rep.  615;  Knieriem  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  109 
App.  Div.  709;  Knisley  v.  L.  S.  &  M.  S.  R.  R.  Co.,  125 
Mass.  54;  Tower  v.  U.  &  8.  R.  R.  Co.,  7  HiU,  47; 
Whicher  v.  B.  &  A.  R.  R.  Co.,  176  Mass.  275;  Sperry 
V.  Cons.  R.  R.  Co.,  79  Conn.  565;  Carpenter  \.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.,  124  N.  Y.  53.)  The  plaintiff 
did  not  use  such  care  as  is  ordinarily  exercised  by  persons 
having  valuable  property,  and  was  guilty  of  neghgence 
in  intrusting  her  suit  case  to  a  trainman  before  the  occa- 
sion arose  for  the  service  she  had  asked  the  conductor  to 
have  per£(Wed.  {Tower  v.  U.  &  S.  R.  R.  Co,,  7  Hill, 
47;  Edtvdrds  v.  Dooley,  120  N.  Y.  540;  Hurley  v.  Wat- 
son, 68  Mich.  531.)  The  trainman  was  performing  an 
act  of  gratuity  for  the  plaintiff,  and,  in  rendering  her 
service,  was  not  the  agent  of  the  defendant  in  its  duties 
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as  a  c5ommon  carrier.  (Huflfcut  on  Agency  [2d  ed.], 
§  228.)  Plaintiff's  right  to  recover,  if  any,  is  limited  by 
the  laws  of  the  state  of  New  York,  where  the  contract 
was  made.  (3  Hutchinson  on  Carriers  [3d  ed.],  §  1286; 
L.  1907,  ch.  429,  §  38;  Valk  v.  Erie  R.  R.  Co.,  130  App. 
Div.  446;  i.  t&  G.  W.  S.  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397;  Curtis  v.  D.,  L.  &  W.  R.  R.  Co.,  74  N.  Y. 
116;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Smith,  62  Misc.  Rep. 
526.)  IT  the  contract  here  was  not  governed  by  the  laws 
of  New  York  plaintiff  is  limited  in  her  recovery  to  $100, 
the  amount  stated  in  the  ticket.  {N.  Y.  C.  &  H.  R. 
R.  R.  Co.  V.  Fraloff,  100  U.  S.  24.) 

G.  D.  B.  Hasbrouck  for  respondent.  The  evidence  is 
sufficient  to  establish  the  cause  of  action  which  was  set 
forth  in  the  complaint.  {Holmes  v.  N.  G.  L.  S.  S.  Co., 
184  N.  Y.  285;  Tower  v.  City  of  Utica,  7  Hill,  48;  Moore 
on  Carriers,  712;  Abbott  v.' Bradstreet,55'ilLe.5Sl;  Knier- 
iem  V.  N.  Y.  C.  &  H.  R.  R.'R.  Co.,  109  App.  Div.  709; 
Beal  on  Bailments,  588;  Goodeves  on  Railroads  [London, 
1880],  115;  2  Fetter's  Carriers  of  Passengers,  §  646;  123 
U.  S.  61;  Gt.  Northern  Railroad  Co.  v.  Brack,  L.  R. 
[13  App.  Cas.]  37;  Saleeby  v.  Central  R.  R.  Co.,  99  App. 
Div.  165;  83  App.  Div.  73;  90  N.  Y.  588;  Richards  v. 
Railroad  Co.,  62  C.  L.  Rep.  837;  Powell  v.  Myers,  26 
Wend.  591;  Merrill  \.  Grinnell,  30  N.  Y.  594;  Fairfa^x 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  11;  Claflin  v. 
Myer,  75  N.  Y.  260.)  The  trainman  to  whom  the  plain- 
tiff delivered  her  grip  containing  her  rings  and  money 
was  the  servant  of  the  defendant  and  acted  within  the 
scope  of  his  authority  in  receiving  and  accepting  the  deliv- 
ery so  made.  {Rogers  v.  L.  I.  R.  R.  Co.,  1  T.  &  C.  396; 
Conlan  v.  N.  Y.  C.  R.  R.  Co.,  26  N.  Y.  Supp.  658; 
Wylie  V.  Palmer,  137  N.  Y.  256;  Higgins  v.  W.  U.  Tel. 
Co.,  156  N.  Y.  79;  Hoffman  v.  N.  Y.  C.  R.  R.  Co.,  87 
N.  Y.  25;  Buffett  v.  T.  &  B.  R.  R.  Co.,  40  N.  Y.  168 
Althorfy.  Wofle,  22  N.  Y.  355;  Isaacson  v.  N.  Y.  C.  ^ 
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H.  R.  R.  R.  Co.,  94  N.  Y.  278;  Kessel  v.  Zeiser,  102 
N.  Y.  117.)  The  language  in  the  shield  on  the  ticket  and 
of  the  statutes,  section  38  of  the  Public  Service  Commis- 
sions Law  and  section  44  of  the  Railroad  Law,  does  not 
relate  to  hand  baggage.  {Holmes  v.  N.  O.  L.  S.  S.  Co., 
184  N.  Y.  285.)  The  rings  of  the  plaintiff  for  use  during 
her  visit  and  journey  constituted  baggage  for  the  loss  of 
which  defendant  is  liable.  (2  Rorer  on  Railroads,  988; 
Oill  V.  Howland,  3  Penn.  452;  Ray  on  Neg.  of  Imposed 
Duties,  551;  Railroad  Co.  v.  Fraloff,  100 U.  S.  24;  Jordan 
V.  Fall  R.  Co.,  5  Cush.  69;  Merrill  v.  Grinnell,  30  N.  Y. 
618.)  Plaintiff's  right  to  recover  is  not  limited  by  the 
laws  of  the  state  of  New  York.  {Curtis  v.  D.,L.&  W.  R. 
R.  Co.,  74  N.  Y.  120;  Valk  v.  Erie  R.  R.  Co.,  114  N.  Y. 
Supp.  967;  Williams  v.  R.  R.  Co.,  93  App.  Div.  582; 
Leonard  v.  Steamship  Co.,  84  N.  Y.  48;  Goodwin  v. 
Young,  34  Him,  253.) 

Vann,  J.  The  plaintiff  is  a  married  woman  about 
forty  years  of  age,  accustomed  to  traveling  and  residing 
in  the  city  of  Kingston.  On  the  morning  of  May  23rd, 
1908,  she  went  to  the  city  of  New  York  on  her  way  to 
Natick,  Massachusetts,  where  she  had  a  daughter  at 
school,  intending  to  attend  a  reception  there  in  the  even- 
ing. She  packed  the  necessary  wardrobe  in  a  suit  case 
and  placed  at  the  bottom  beneath  the  clothing  a  card  case 
containing  four  finger  rings  and  $25  in  currency.  The 
money  was  in  three  bills,  two  for  $10  each  and  one  for 
$5,  and  she  wrapped  them  around  the  rings  before  placing 
them  in  the  card  case.  The  suit  case  was  not  locked 
during  her  journey  to  Natick,  as  the  lock  was  out  of 
order,  but  there  was  a  catch  on  either  side  of  the  lock. 
There  were  no  straps  or  other  fastenings.  She  preferred 
to  carry  her  suit  case,  although  as  packed  it  was  very 
heavy,  rather  than  check  it  and  subject  it  to  the  danger 
of  scratching  and  other  injuries. 

On  reaching  New  York  she  stoi^ed  the  suit  case  in  the 
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baggageroom  of  the  Grand  Central  Depot  and  went  out 
to  make  some  purchases.     When  she  returned  in  an  hour 
or  two  she  took  the  suit  case  from  the  baggageroom, 
went  directly  to  the  ladies'  room,  placed  the  suit  case  on 
a  seat  and  opened  it  far  enough  to  get  hold  of  the  card 
case,  take  out  the  five-dollar  bill  and  replace  the  package 
where  it  was  before.     She  also  put  the  purchases  she  had 
made  in  the  suit  case.     She  did  not  take  the  card  case 
out  of  the  suit  case,  but  held  the  latter  open  in  such  a 
way  as  to  enable  her  to  take  hold  of  the  card  case  and 
remove  the  bill,  which  she  needed  to  pay  her  fare  on  the 
railroad.    While  there  were  ladies  in  the  room,  no  one 
was  near  her  when  she  opened  the  suit  case  and  took  out 
the  money.    After   replacing    the   card    case  with  the 
jewelry  and  the  rest  of  the  money  therein  beneath  the 
clothing  as  she  had  before,  she  went  at  once  to  the  ticket 
office,  purchased  a  ticket  to  Natick,  keeping  the  suit  case 
by  her  as  she  did  so  and  until  the  train  was  annoimced, 
when  she  carried  it  on  board  and  kept  it  by  her  side  imtil 
near  Worcester,  Massachusetts.     At  this  time  the  con- 
ductor came  through  her  car  and  she  asked  him  to  send 
some  one  to  take  her  suit  case  off  at  Worcester,  where 
she  was  to  take  another  train  for  Natick.     About  ten 
minutes  later  a  trainman  wearing  the  usual  badge  of  his 
position  on  his  cap,  came  to  her  and  asked  if  she  was  the 
lady  who  had  requested  the  conductor  to  have  some  one 
help  her  off  with  her  baggage  at  Worcester.    He  also 
asked  if  she  was  through  with  her  suit  case  and  in  answer 
to  her  inquiry,  ^^Is  this  Worcester? "  he  said,   "Yes,  if 
you  are  through  with  your  suit  case  I  will  take  it."    The 
plaintiff,  believing  that  the  train  was  about  to  stop  at 
Worcester,  let  the  trainman  take  her  bag,  which  he  car- 
ried to  the  rear  of  the  car,  as  she  was  facing  toward  the 
front.     Soon  after  she  saw  him  pass  through  to  the  front 
of  the  car,  lock  the  door  of  the  toilet  room  and  walk 
back  again  to  the  rear.     During  this  time  the  train  was 
in  motion  and  ten  or  fifteen  minutes  elapsed  between  the 
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delivery  of  the  suit  case  and  the  arrival  of  the  train  at 
Worcester.  When  the  train  stopped  the  trainman  stood 
at  the  foot  of  the  step  at  the  rear  of  the  car,  which  was 
not  a  Pullman,  hut  an  ordinary  coach.  He  did  not  help 
her  off,  but  handing  her  the  suitcase,  said:  ^*  Here's  your 
grip."  She  gave  him  a  little  change  as  a  gratuity,  and 
asked:  "Where  does  the  Natick  train  come  in?"  He 
pointed  to  another  track  near  by,  dropped  the  suit  case 
and  hurried  up  the  steps  into  his  car  without  saying 
anything  further. 

Not  long  after  boarding  the  train  for  Natick  the  plain- 
tiff opened  her  suit  case,  found  the  clothing  somewhat 
disturbed  and  the  card  case  soiled  about  the  edges  where 
it  had  been  fresh  and  clean  before.  On  opening  the  card 
case  she  foimd  only  the  least  valuable  of  the  four  rings, 
the  other  three  and  the  money  being  gone.  Nothing  else 
was  missing,  although  there  were  three  valuable  pearl 
combs  in  the  suit  case.  She  complained  to  the  conductor, 
but  he  could  do  nothing.  She  testified  positively  that  her 
suit  case  was  not  out  of  her  sight  nor  opened  from  the 
time  she  took  the  five-dollar  bill  out  of  it  at  the  Grand 
Central  Depot  imtil  she  intrusted  it  to  the  trainman,  and 
that  she  faiew  that  all  the  jewelry  was  in  it  at  that 
time.  She  was  a  lady  of  prominence,  the  rings  were 
adapted  to  her  social  position,  and  she  was  in  the  habit  of 
wearing  them  at  parties  and  receptions.  While  she  had 
some  money  in  a  handbag  carried  on  her  arm,  she  took 
the  bills  in  the  card  case  for  use  as  "extra  money,"  if 
occasion  required. 

Her  ticket  stated  that  it  was  issued  by  the  New  York, 
New  Haven  &  Hartford  Railroad  Company  and  that  it 
entitled  the  bearer  to  first  class  passage  from  New  York 
to  Natick,  Massachusetts.  It  also  stated  that  '^  in  selling 
this  ticket  for  passage  over  other  roads,  this  company  acts 
only  as  agent  and  assumes  no  responsibility  beyond  its 
own  line.  This  company  assumes  no  risk  on  baggage 
except  for  wearing  apparel  and  limits  its  responsibility  to 
24 
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one  hundred  dollars  in  value,  all  baggage  exceeding  that 
value  will  be  at  the  risk  of  the  owner  unless  taken  by 
special  contract."  Attached  to  the  ticket  were  two  cou- 
pons, one  from  *^  New  York  to  Springfield,"  and  the  other 
from  "  Springfield  to  Natick." 

Certain  rules  of  the  defendant  were  read  in  evidence, 
and  those  governing  conductors  provided  that  "  passenger 
conductors  will  be  responsible  for  the  movement,  safety 
and  care  of  the  train  and  for  the  vigilance  and  conduct 
of  the  men  employed  thereon,  and  must  report  any  mis- 
conduct or  neglect  of  duty.  The  reputation  of  a  railroad 
depends  greatly  upon  the  attention  and  courtesy  shown  to 
its  patrons.  *  *  *  See  that  trainmen  assist  passen- 
gers on  and  off  trains."  The  rules  governing  trainmen 
provided,  among  other  things,  as  follows:  "Passenger 
trainmen  report  to  and  receive  their  instructions  from  the 
trainmaster,  and  while  on  trains  are  subject  to  the  orders 
of  the  conductor.  *  *  *  Take  position  at  the  car  steps 
to  assist  passengers  on  and  off  the  train  and  to  inform 
passengers  getting  on  the  train  as  to  its  destination  and 
where  it  is  scheduled  to  stop.  *  *  *  The  proper  place 
for  the  rear  trainman  while  the  train  is  in  motion  is  on 
the  rear  car.  Other  trainmen  will  pass  through  the  train 
at  intervals  to  look  after  the  comfort  of  the  passengers 
and  for  the  safety  of  the  train." 

A  man  who  had  acted  as  trainman  for  eleven  years  on 
the  Boston  &  Albany  railroad  and  was  so  employed  in 
May,  1908,  on  a  train  between  Springfield  and  Worcester, 
testified:  *'  While  on  the  train  I  am  subject  to  the  orders 
of  the  conductor  while  on  duty.  I  had  to  see  that  the  cars 
were  properly  ventilated  and  pass  through  the  cars  at 
certain  different  times  to  see  that  the  people  were  com- 
fortable in  different  ways  *  *  *  to  open  windows 
and  close  windows,  whatever  they  may  ask  of  me  and 
take  care  of  the  ventilators,  etc."  He  also  testified  that 
he  took  other  care  of  the  pjxssengers,  assisting  them  on 
and  off  the  train;  that  if   passengers  were  overloaded 
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with  baggage  it  was  his  duty  to  aasist  them  in  getting 
on  and  also  to  help  them  in  getting  off,  with  their  bag- 
gage, and  he  habitually  did  so;  that  during  the  year 
1908,  while  acting  as  trainman  on  the  Boston  &  Albany 
railroad,  he  frequently  assisted  passengers  on  and  oif 
trains  with  their  baggage,  and  that  it  was  the  custom  of 
trainmen  on  that  road  at  that  time  to  assist  passengere 
on  and  off  the  cars  with  their  baggage;  that  some  cars 
on  that  road  had  baggage  racks  for  hand  baggage  while 
others  had  not. 

It  was  admitted  .that  the  value  of  the  lost  rings  was 
the  sum  of  $1,500.  The  plaintiff  testified  that  she  did 
not  read  her  ticket,  or  notice  that  **  there  was  any  print- 
ing inside  of  that  black  space.  The  letters  were  very 
small  letters.  I  can  read  it  now  by  examining  more 
closely." 

At  the  close  of  the  evidence  the  defendant  moved  for 
a  nonsuit  upon  the  ground  that  the  defendant  did  not 
undertake  to  care  for  the  valuables  in  the  suit  case  ;  that 
it  was  not  paid  any  consideration  therefor,  and  that  the 
fact  that  they  were  carried  in  a  suit  case  negatives  the 
idea  that  they  were  carried  for  the  comfort,  appearance 
and  adornment  of  the  plaintiff.  There  was  no  motion  to 
dismiss  on  the  groimd  that  the  evidence  did  not  warrant 
the  inference  that  the  defendant  was  guilty  of  negh- 
gence,  or  that  the  trainman  was  not  acting  within  the 
line  of  his  duty  when  he  took  charge  of  the  plaintiff's 
property,  or  that  she  was  guilty  of  contributory 
negligence. 

The  court  found  the  facts  in  accordance  with  the  testi- 
mony of  the  plaintiff,  and  among  other  things  found 
specifically  *Hhat  prior  to  and  on  May  :^3rd,  190S,  it  was 
the  custom  of  the  defendant,  its  servants  and  trainmen 
to  assist  passengers  with  baggage  on  and  off  its  trains 
and  cars;  that  the  defendant's  trainman  in  assisting 
plaintiff  with  her  baggage  upon  and  off  defendant's  train 
and  car  near  and  at  Worct^ster,  in  the  state  of  Massa- 
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chusetts,  was  discharging  a  duty  of  the  defendant  to  the 
plaintiff,  and  was  not  plaintiff's  servant.  The  payment 
of  a  fee  to  the  trainman  was  not  intended  by  the  plaintiff 
to  be  a  payment  to  or  for  the  defendant."  It  was  fur- 
ther found  that  the  property  in  question  was  ''delivered 
to  the  defendant,  its  servant  and  trainman,"  and  that 
"notwithstanding  the  duty  of  the  defendant  to  deliver 
said  suit  case  and  its  contents  to  the  plaintiff  when  she 
alighted  from  the  defendant's  train,"  it  failed  to  deliver 
to  her  "said  three  rings  and  her  two  ten-dollar  bills." 
It  was  also  found  that  the  defendant  negligently  cared 
for  the  suit  case  and  its  contents;  that  the  property  was 
lost  without  any  negligence  on  the  part  of  the  plaintiff, 
and  that  the  value  of  the  property  was  neither  asked  nor 
stated  when  it  was  delivered  to  the  trainman. 

The  conclusion  of  the  trial  court  that  the  trainman 
was  acting  within  the  line  of  his  duty  when  he  took  the 
suit  case  of  the  plaintiff  in  order  to  help  her  off  the  train 
was  warranted  by  the  evidence.  The  rules  and  the  cus- 
tom of  the  defendant  sustain  the  finding.  The  duty  to 
help  "  passengers  on  and  off  trains  "  carries  with  it  as  an 
incident,  under  reasonable  circumstances,  the  duty  to 
assist  a  lady  traveling  with  heavy  hand  baggage  and  it 
was  the  established  custom  of  the  defendant's  traiimaen  to 
do  so.  Moreover,  the  trainman  was  subject  to  the  orders 
of  the  conductor  and  acted  imder  his  direction.  Granting 
that  he  might  refuse  to  carry  off  hand  baggage  if  there 
were  many  applications,  or  he  was  otherwise  engaged,  in 
fact  he  did  not  refuse  but  took  possession  of  the  plaintiff's 
suit  case.  In  furnishing  the  assistance  which  he  assumed 
to  afford  to  the  passenger  he  was  obliged  only  to  discharge 
that  duty  so  as  not  to  conflict  with  a  similar  obligation  to 
other  passengers,  and  if  for  that  reason  he  could  not  have 
given  the  suit  case  undivided  attention  and  it  had  been 
rifled  without  any  negligence  on  his  parii  the  defendant 
would  not  have  been  liable,  but  in  this  case  there  is  no 
explanation  afforded  whatever  of  how  the  loss  occurred. 
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There  is  nothing  to  show  what  care  the  trainman 
bestowed  upon  the  suit  case,  and  in  the  absence  of  any 
proof  on  the  subject  the  trial  court  or  the  jury  would  be 
allowed  to  infer  that  it  had  been  occasioned  by  negUgence. 

While  it  was  not  shown  that  it  was  the  custom  of  train- 
men to  keep  baggage  in  their  custody  for  so  long  a  period 
as  the  trainman  in  question  kept  that  of  the  plaintiff,  still 
she  was  not  responsible  for  the  length  of  time  that 
elapsed.  When  she  let  him  have  her  baggage,  pursuant 
to  the  previous  arrangement  with  the  conductor,  she 
believed  that  the  train  had  reached  Worcester.  She  had 
the  right  to  so  believe,  for  the  trainman  said,  "Yes ''  in 
response  to  her  question,  "  Is  this  Worcester? "  Acting  on 
that  belief  it  was  not  her  duty,  as  matter  of  law,  after  a 
few  minutes  had  passed  and  the  train  did  not  stop,  to 
seek  out  the  trainman,  take  back  her  baggage  and  keep 
it  imtil  the  train  actually  reached  the  place  where  he  said 
it  already  was.  The  delay  in  stopping  was  not  long 
enough  to  require  such  a  precaution,  for  the  law  is  satis- 
fied if  her  action  was  reasonable  under  all  the  circima- 
stances  and  that  was  a  question  of  fact. 

As  the  trainman  was  acting  within  the  scope  of  his 
employment  when  he  took  the  suit  case,  in  legal  effect  it 
was  the  same  as  if  the  defendant,  personified,  had  taken 
it.  {Bunnell  v.  Stem,  122  N.  Y.  539,  543.)  Therefore, 
the  plaintiff's  property  was  lawfully  in  the  possession  of 
the  defendant  and  the  question  arises  what  was  its  duty 
in  reference  thereto.  Its  possession  was  not  that  of  a 
carrier,  because  the  suit  case  had  not  been  checked  as 
taggage  nor  intrusted  to  it  for  the  journey,  but  only  for 
the  special  purpose  of  aiding  a  lady  passenger  in  getting 
off  the  train  in  accordance  with  a  custom  established  by 
itself  and,  hence,  it  was  not  liable  as  an  insurer.  Its  pos- 
session was  that  of  a  bailee,  and  the  law  of  bailments 
measures  its  obligation  to  the  plaintiff  in  regard  to  her 
property.  Whether  it  was  a  bailee  for  hire  in  i)erforming 
a  service  incidental  to  her  carriage  as  a  passenger  with 
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the  obligation  of  oixlinary  care,  or  a  gratuitous  bailee 
with  the  obligation  of  slight  care,  the  result  is  the  same. 
In  either  event,  as  we  held  in  the  case  cited,  some  care 
was  required,  yet  none  was  shown.  The  law  required  the 
defendant  to  return  all  the  property  intact,  or  to  explain 
its  loss  in  some  satisfactory  way,  but  it  did  neither.  It 
did  not  deliver  the  rings  or  money  on  the  implied  demand 
of  the  plaintiff  as  she  got  off  the  train,  and  when  con- 
fronted by  proof  of  the  facts  in  court  it  called  no  witness 
and  gave  no  explanation.  If  the  rings  were  stolen  from 
its  trainman,  it  should  have  proved  the  fact,  and  if  the 
trainman,  himself,  stole  them,  it  would  have  been  no 
defense,  because  the  defendant  was  boimd  to  employ 
faithful  servants.  (4  Elliot  on  Raihx>ads,  §  1623.)  The 
obligation  to  deUver  or  to  make  an  explanation  sufficient 
in  law  rested  on  the  defendant  under  all  the  circum- 
stances and  it  did  not  discharge  the  obligation.  As  was 
said  by  Judge  Houghton  for  the  Appellate  Division: 
"  There  being  no  explanation  respecting  the  loss  of  the 
goods  or  endeavor  to  account  for  their  non-deUvery, 
*  *  *  the  plaintiff  made  a  prima  facie  case  of  negU- 
gence.  {Fairfax  v.  iV.  Y.  C.  &  H.  B.  B.  B.  Co.,  67 
N.  Y.  11.)" 

In  the  Fairfax  case  Judge  Rapallo  said:  "  When  the 
plaintiff  demanded  the  article,  it  had  disappeared,  and  no 
account  is  given  of  the  cause  of  disappearance.  This  is 
prima  facie  evidence  of  negligence.  {Steers  v.  Liv.y  N.  Y. 
&  P.  Sts.  Co.,  57  N.  Y.  1.) "  (p.  U.)  In  Claflin  v.  Meyer 
(75  N.  Y.  2(50,  202)  the  court  said:  ''  The  cases  agree  that 
where  a  bailee  of  goods,  although  liable  to  their  owner 
for  their  loss  only  in  case  of  negligence,  fails,  neverthe- 
less, upon  their  being  demanded,  to  deliver  them  or 
account  for  such  non-deliveiy,  or,  to  use  the  language  of 
Sutherland,  J.,  in  Schmidt  v.  Blood,  where  Hhere  is  a 
total  default  in  delivering  or  accounting  for  the  goods,' 
(9  Wend.  2r>s)  this  is  to  be  treated  as  prima  facie  evi- 
dence of  negligence.     {Fairfax  v.  X,  Y.  C.  &  H.  B.  B. 
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B.  Co.,  67  N.  Y.  11;  Steers  v.  Liverpool,  N.  Y.  &  P. 
Steamship  Co.,  57  id.  1;  Bumell  v.  N.  Y.  C  B.  B.  Co., 
45  id.  184.)  This  rule  proceeds  either  from  the  assumed 
necessity  of  the  case,  it  being  presumed  that  the  bailee 
has  exclusive  knowledge  of  the  facts  and  that  he  is  able 
to  give  the  reason  for  his  non-delivery,  if  any  exist, 
other  than  his  own  act  or  fault,  or  from  a  presumption 
that  he  actually  retains  the  goods  and  by  his  refusal 
converts  them." 

In  a  recent  case  where  the  luggage  of  the  plaintiff  was 
deUvered  to  the  baggagemaster  of  a  steamship  to  be  car- 
ried on  board,  Chief  Judge  Cullen  said:  ''  The  loss  of  the 
suit  cases  imexplained  established  a  prima  facie  case  of 
negligence  and  no  explanation  was  given.  The  service 
thus  rendered  was  not  a  voluntary  one  on  the  part  of  the 
employee  outside  of  the  scope  of  his  duty,  for  it  is  the 
common  custom  of  the  stewards  and  other  employees  of 
an  ocean  steamer  to  carry  the  cabin  baggage  of  the  pas- 
sengers on  and  off  the  boat."  {Holmes  v.  North  German 
Lloyd  S.  S.  Co.,  184  N.  Y.  280,  285.) 

Although  the  question  was  not  raised  during  the  trial, 
it  is  suggested  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  delivering  her  suit  case  when  it  was 
neither  locked  nor  fastened  except  by  the  catches.  Con- 
tributory negligence,  however,  in  its  ordinary  sense,  has 
no  application  to  a  bailment  made  under  the  circmnstances 
of  this  case,  because  the  plaintiff  proved  delivery  to  the 
defendant  and  failure  on  its  part  to  re-deliver  to  her  on 
demand.  That  made  out  a  prima  facie  case,  as  we  have 
held,  and  called  on  the  defendant  to  explain  why  it  did 
not  restore  the  property.  So  far  as  appears  it  may  still 
have  the  articles  in  its  possession  and  it  cannot  justify 
detention  because  when  received  they  were  not  securely 
locked  in  the  suit  case.  It  is  its  duty  to  restore  them  if 
it  still  has  them,  regardless  of  the  condition  they  were  in 
when  received.  If  it  had  proved  by  way  of  explanation 
that  .the  articles  were  stolen  from  the  trainman  while  he 
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was  attending  to  other  duties  and  had  shown  that  they 
could  not  have  been  thus  stolon  if  the  suit  case  had  been 
locked,  a  very  different  question  would  have  been  pre- 
sented. It  is  only  as  part  of  the  explanation  required 
from  the  defendant  that  contributory  neghgence  becomes 
material.  That  subject  formed  no  part  of  the  plaintiff's 
case,  although  it  might  have  formed  a  vital  part  of  the 
defendant's  case  if  it  had  seen  fit  to  make  an  explanation. 
It  is  said  that  the  trainman  was  in  court  at  the  trial,  but 
whether  he  was  or  not,  the  defendant  neither  called  him 
nor  gave  any  excuse  for  not  calling  him,  such  as  death  or 
absence  beyond  the  reach  of  a  subpoena.  The  presump- 
tion from  the  evidence  is  that  the  defendant  still  has  the 
articles  in  its  possession  or  that  it  has  converted  them  to 
its  own  use,  and  while  the  presmnption  could  have  been 
rebutted  by  a  proper  explanation  none  was  given  or 
attempted. 

The  law  does  not  require  a  bailor  in  an  action  against  a 
bailee  to  answer  a  possible  explanation  of  the  latter  in 
advance  of  its  being  made,  and  which  in  fact  might  never 
be  made.  Such  an  action  rests  on  the  presumption  aris- 
ing from  delivery,  demand  and  refusal,  without  affirma- 
tive proof  of  negligence  in  any  respect.  On  the  other 
hand,  in  an  action  for  negligence  resulting  in  personal 
injury,  there  must  be  affirmative  evidence  that  the  injury 
was  caused  solely  by  the  negligence  of  the  defendant, 
which  includes  proof  that  the  plaintiff  did  not  contribute 
to  the  accident  by  his  own  act  or  default.  The  distinction 
between  the  two  classes  of  actions  is  very  clear,  and  the 
reason  for  shifting  the  burden  of  proof  as  to  contributory 
negligence  so  obvious  as  to  require  no  further  discussion. 

The  defendant  insists  that  even  if  the  plaintiff  is  entitled 
to  recover  she  should  be  limited  to  the  sum  of  $100,  as 
provided  in  the  tic^ket  purchased  by  her.  That  restriction, 
however,  applies  only  to  baggage  that  is  regularly  checked 
and  not  to  hand  baggage  retained  in  the  possession  of  the 
passenger,  except  ti"niix)rarily  in  getting  on  and  pff  of 
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trains.  This  question  is  settled  by  a  case  already  cited,  in 
which  the  chief  judge  said:  "  We  are  of  opinion  that  the 
provisions  of  the  passage  ticket  did  not  apply  to  baggage 
intended  to  be  taken  by  the  passenger  to  her  stateroom 
for  use  during  the  voyage,  but  only  to  such  as  might  be 
delivered  to  the  defendant  to  remain  in  its  possession  imtil 
the  termination  of  the  voyage."  After  *  reviewing  the 
authorities  he  continued:  *'  We  think  that  the  agreement 
contained  in  the  passage  ticket  was  not  intended  to  relieve 
the  defendant  from  liability  for  baggage  of  this  charac- 
ter." {Holmes  v.  North  Oerman  Lloyd  S.  S.  Co.y  184 
N.  Y.  280,  283,  284.)  While  the  circumstances  of  that 
case  were  somewhat  different,  the  principle  announced 
applies  to  both  cases  and  must  control  our  decision. 

The  claim  of  exemption  from  all  damages  in  excess  of  , 
$150  made  under  the  Public  Service  Commissions  Law, 
cannot  be  sustained,  because,  if  for  no  other  reason,  that 
statute  applies  only  to  losses  sustained  in  this  state. 
(L.  1907,  ch.  429,  §  38.)  The  ticket  of  the  plaintiff  caUed 
for  transportation  in  part  in  the  state  of  Massachusetts, 
the  suit  case  was  delivered  to  the  defendant's  trainman 
in  that  state,  the  implied  demand  for  re-deUvery  was 
made  there  and  the  loss  occiured  there.  Hence,  the  laws 
of  Massachusetts,  which  in  the  absence  of  proof  are  pre- 
sumed to  be  the  common  law  of  the  land,  must  control 
the  amount  of  damages.  {Curtis  v.  Z).,  L.  &  W.  B.  R. 
Co.,  74  N.  Y.  116.) 

The  plaintiff  took  the  articles  in  question  with  her  for 
personal  use  at  a  reception  to  be  held  at  the  end  of  her 
journey  and  a  small  amount  of  money  for  use  in  case  of 
emergency.  The  jewelry  was  adapted  to  her  tastes,  hab- 
its and  standing,  as  the  court  found  upon  sufficient  evi- 
dence, and  the  amoimt  of  money  was  no  greater  than 
was  found  to  be  reasonable  and  prudent.  Under  the 
facts  as  thus  settled  we  think  that  the  suit  case  and  con- 
tents were  baggage  such  as  is  frequently  called  luggage 
and  that  in  the  absence  of  any  limitation  by  statute, 
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regulation  of  the  road,  or  inquiry  as  to  value,  the  def^id- 
ant  was  liable  for  the  reasonable  value  of  what  was  lost. 
The  contract  to  transport  the  plaintiff  carried  with  it  the 
duty  of  transporting  a  reasonable  amoiuit  of  hand  bag- 
gage, such  as  is  commonly  taken  by  travelers  for  their 
personal  use,  the  quantity  and  value  depending  upon 
station  in  Ufe,'  object  of  the  journey  and  other  considera- 
tions. {Merrill  v.  Orimielly  30  N.  Y.  594;  Carlson  v. 
Oceanic  Steam  Navigation  Co.,  109  N.  Y.  359;  Railroad 
Co.  V.  Fraloff,  100  U.  S.  24,  29;  Rayon  NegUgenoe  of 
Imposed  Duties,  661,  564;  4  Elliot  on  Railroads,  2604, 
2605.) 

As  was  said  by  Chief  Justice  Cockburn  in  Macrow  v. 
Oreat  Western  Railway  Co.  (Law  Rep.  [6  Q.  B.]  612, 
621.)  ^'Whatever  the  passenger  takes  with  him  for  his 
personal  use  or  convenience  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he  belongs,  either 
with  reference  to  the  immediate  necessities,  or  to  the 
ultimate  pui-pose,  of  the  journey,  must  be  considered  as 
personal  luggage." 

No  other  question  requires  discussion,  and  in  affirming 
the  judgment  appealed  from  we  intend  to  decide  simply 
the  case  before  us,  whei-e  thei*e  was  no  conflict  in  the  evi- 
dence. We  appreciate  the  danger  that  fraud  may  be 
practiced  upon  raili-oad  companies  by  unscrupulous  passen- 
gers, and  the  necessity  for  clear  proof  and  conservative 
action  by  the  courts.  This  action  stands  by  itself,  how- 
ever, because  the  credibility  of  the  plaintiff  was  conceded 
and  no  witness  was  called  by  the  defendant.  According 
to  the  facts  foimd  on  imdisputed  evidence,  we  think  the 
defendant  has  properly  been  held  liable  for  the  loss  of  the 
property  in  question. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Willard  Bartlett,  Hiscock 
and  Chase,  JJ.,  concur;  Colun,  J.,  not  voting. 

Judgment  affirmed. 
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Lafayette    Street    Church    Society   op   Buffalo, 
Eespondent,  v.  Herbert  F.  J.  Norton,  Appellant. 

Evidence  —  action  to  impress  alleged  trust  upon  a  mortgage  — 
when  evidence  and  findings  of  fact  insufficient  to  sustain 
judgment  in  favor  of  plaintiff. 

1.  It  is  the  settled  law  of  this  state  that  parol  evidence  is  inad- 
missible to  limit  the  effect  the  law  attributes  to  the  delivery  of  a 
deed  to  a  grantee,  since  any  oral  condition  accompanying  the  deliv- 
ery, in  such  case,  would  be  repugnant  to  the  terms  of  the  deed. 
(Hamlin  v.  Hamlin,  192  N.  Y.  164,  followed.) 

2.  This  action  was  brought  to  impress  a  trust  in  favor  of  the 
plaintiff  upon  a  mortgage  held  by  the  defendant,  to  compel  the 
transfer  thereof  to  the  plaintiff  with  an  accounting  for  all  moneys 
paid  thereon,  and  to  enjoin  the  defendant  from  assigning  or  incmn- 
bering  said  mortgage  during  the  pendency  of  the  action.  Upon 
examination  of  the  facts,  held,  that  the  findings  do  not  support  the 
judgment,  and  that  upon  the  facts  found  the  property  in  question 
was  not  impressed  in  the  hands  of  the  defendant  with  any  trust  in 
favor  of  plaintiff. 

Lafayette  St.  Church  Society  v.  Norton,  184  App.  Div.  994, 
reversed. 

(Argued  May  4,  1911;  decided  June  13,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  24,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  impress  a  trust  in  favor  of 
the  plaintiff  upon  a  mortgage  for  $52,000  held  by  the 
defendant,  to  compel  the  transfer  thereof  to  the  plaintiff 
with  an  accounting  for  all  moneys  paid  thereon  and  to 
enjoin  the  defendant  from  assigning  or  incmnbering  said 
mortgage  during  the  pendency  of  the  action. 

The  answer,  after  admitting  certain  allegations  of  the 
complaint,  denied  the  remainder  and  pleaded  the  Statute 
of  Limitations  for  the  period  of  six  years.     After  a  trial 
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at  Special  Term  judgment  was  rendered  in  favor  of  the 
plaintiff  substantially  in  accordance  with  its  prayer  for 
relief  as  to  an  undivided  half  of  the  mortgage  held  by  the 
defendant  when  the  action  was  commenced,  the  other  half 
having  been  previously  assigned  to  a  bona  fide  purchaser. 
The  Appellate  Division  imanimously  afiGurmed  and  the 
defendant  appealed  to  this  court. 

The  facts  found,  some  details  being  omitted,  are  sub- 
stantially as  follows:  The  plaintiff  is  a  religious  corpora- 
tion and  the  defendant  is  a  practicing  lawyer,  the  brother 
and  law  partner  of  Nathaniel  W.  Norton,  who  was  one  of 
the  trustees  of  the  church  and  had  been  for  a  long  time 
prior  to  the  transaction  in  question.  In  January,  1901,  the 
plaintiff  owned  two  church  structures,  one  known  as 
"The  Old  Church  Property,"  which  was  no  longer  used 
for  religious  worship,  and  the  other  with  a  new  and  valu- 
able edifice  thereon,  which  was  in  constant  use  for  church 
purposes.  The  society  was  heavily  in  debt  and  the 
expense  of  holding  "  The  Old  Church  Property  "  was  so 
great  that  *'it  was  imperatively  necessary  "  to  lease  or 
sell  it  "  in  order  to  secure  present  revenue."  It  was  sub- 
ject to  a  mortgage  for  $60,000,  and  while  the  carrying 
charges  for  interest  and  taxes  amounted  to  a  large  sum 
annually,  the  income  was  but  nominal.  For  a  long  time 
efforts  had  been  made  to  sell  it  without  success  and  it  was 
impossible  to  lease  it  at  a  satisfactory  rental,  except  for  use 
as  a  theatre,  and  some  of  the  members  of  the  congregation 
were  unwilling  that  it  should  be  leased  for  that  purpose. 
At  the  annual  meeting  held  on  the  8th  of  January,  1901, 
a  resolution  was  passed  authorizing  the  trustees  to  sell, 
lease  or  otherwise  dispose  of  it  and  to  execute  the  neces- 
sary instruments  to  carry  the  resolution  into  effect. 
Thereafter  at  a  meeting  of  the  board  of  trustees  the 
defendant's  brother,  one  of  their  number,  stated  that 
after  various  negotiations  "in  view  of  the  difficulty  of 
making  a  lease  direct  because  of  the  opposition  of  the 
peoi^le  in  the  church  to  its  leasing,  an  arrangement  was 
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proposed  by  which  the  property  should  be  transferred  at 
a  price  stated  to  some  person  who  should  take  the  prop- 
erty subject  to  the  present  Erie  County  Bank  mortgage 
and  himself  give  hack  a  mortgage  upon  the  property  for 
the  balance  of  the  purchase  price  as  agreed  upon.  If 
such  price  could  be  agreed  upon  with  such  person^  then 
that  person  to  whom  the  property  was  transferred  would 
be  at  liberty  to  enter  into  a  lease  with  the  party. ^^  There- 
upon a  resolution  was  adopted  directing  application  to  be 
made  to  the  court  for  authority  to  sell  the  property  for  a 
sum  not  less  than  $120,000,  of  which  $60,000  was  to  be 
represented  by  the  old  mortgage  and  the  balance  by  a  new 
mortgage  upon  such  terms  and  conditions  as  should  be 
agreed  upon.  The  application  was  accordingly  made  and 
leave  was  granted  by  the  court  authorizing  the  sale  on 
the  terms  specified.  Thereafter  a  deed  of  the  property 
was  made  to  the  defendant  for  the  sum  of  $120,000,  which 
the  trial  couri;  found  was  the  full  value  of  the  property,  and 
a  mortgage  executed  by  him  to  the  plaintiff  for  the  sum  of 
$60,000,  but  without  any  bond  or  personal  obligation  for 
the  payment  of  said  sum,  and  a  lease  was  made  by  the 
defendant  to  the  theatre  people  for  the  term  of  five  years. 
Just  before  the  expiration  of  the  demised  term,  in  April, 
1906,  the  defendant  wrote  to  the  plaintiff  offering  to  pay 
$20,000  on  his  mortgage  then  past  due  and  asking  for  an 
extension  of  time  for  the  payment  of  the  balance.  The 
request  was  granted  and  the  defendant  paid  to  the  plain- 
tiff the  sum  of  $20,000  on  accoimt  of  the  mortgage. 
Thereupon  the  defendant  sold  and  conveyed  the  premises 
for  the  sum  of  $172,000.  Subsequently  the  plaintiff 
brought  this  action  claiming  that  the  defendant  held  the 
property  conveyed  to  it  as  its  trustee  and  for  its  benefit 
and  asking  judgment  that  he  accoimt  for  what  he  had 
received  on  the  sale. 

Moses  Shire  and   Vernon  Cole  for  appellant.    The 
fact  that  Nathaniel  W.  Norton  was  one  of  the  plaintiff's 
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board  of  nine  trustees  does  not  impress  upon  the  property 
a  trust,  so  that  the  defendant  was  forbidden  to  purchase 
it,  as  he  did  imder  all  the  facts,  with  the  open  and  clear 
disclosures,  as  shown  by  the  proofs  and  findings  herein. 
{Robertson  v.  Bullions^  11  N.  Y.  2f55;  Oram  v.  E.  L. 
Society,  3()  N.  Y.  1(53;  Parish  of  Bellporty.  Tooker,  21 
N.  Y.  207;  Madison  v.  Baptist  Churchy  4C  N.  Y.  181; 
Landers  v.  Teshmechy  97  N.  Y.  119;  Wheato7i  v.  Yates, 
18  N.  Y.  395.) 

George  Clinton  for  respondent.  The  findings  of  fact 
fully  support  the  conclusions  of  law  and  the  judgment. 
{Poillon  V.  Martin,  1  Sandf.  5(J9;  Gardner  v.  Ogden,  22 
N.  Y.  327;  Lingke  v.  Wilkinson,  57  N.  Y.  445.)  When 
the  title  to  plaintiff's  property  was  conveyed  to  the  defend- 
ant he  became  a  trustee  for  the  plaintiff.  (Taylor  v. 
Klein,  47  App.  Div.  343;  Bennett  v.  Austin,  81 N.  Y.  308; 
Fulton  V.  Whitney^  m  N.  Y.  848;  Ex  parte  Lacey,  6  Ves. 
625.)  The  facts  found  by  the  court  create  an  equitable 
trust  in  favor  of  the  plaintiff.  {Moore  v.  Rector,  4  Abb. 
[N.  C]  51;  People  ex  rel.  Freeman  v.  Hurlberty  46  N.  Y. 
110.) 

Cullen,  Ch.  J.  I  am  of  opinion  that  the  facts  found 
by  the  trial  court  do  not  support  the  judgment.  The 
foimdation  of  the  plaintiff's  right  to  relief  are  the  two 
findings: 

"  That  it  was  not  the  understanding  of  the  trustees 
that  the  transfer  to  a  third  person  should  deprive  the 
plaintiff  of  its  real  ownership  of  the  property. 

"That  it  was  the  understanding  and  intent  of  the 
trustees  that  the  property  should  be  conveyed  to  a  third 
person  to  hold  for  the  church  and  lease  to  the  theatre 
people,  in  order  to  cover  up  and  conceal  from  the  church 
members  the  fact  that  it  was  in  reality  leasing  to  them." 

There  is  no  finding  that  the  defendant  ever  agreed  to 
hold  the  lands  conveyed  to  him  in  trust  for  the  plaintiff, 
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and,  on  the  contrary,  there  is  an  express  finding  to  which 
I  snail  hereafter  allude,  which  negatives  any  such  promise 
or  agreement.  And  even  had  such  a  promise  been  made, 
it  not  being  in  writing,  the  promise  with  the  two  find- 
ings I  have  quoted  would  be  insufficient  alone  to  establish 
the  trust  and  entitle  the  plaintiff  to  relief.  ( Wood  v. 
RabSy  96  N.  Y.  414.)  It  is  the  settled  law  of  this  state 
that  parol  evidence  is  inadmissible  to  limit  the  effect  the 
law  attributes  to  the  delivery  of  a  deed  to  a  grantee. 
Hamlin  v.  Hamlin  (192  N.  Y.  104)  was  an  action  by  the 
w.ife  to  set  aside  a  deed  made  by  her  to  her  husband  on 
the  claim  that  she  delivered  the  deeds  '^simply  to  help 
him  temporarily,  in  case  he  needed  the  money  for  his  busi- 
ness. "  This  court  said,  through  Gray,  J. :  ' '  If  we  should 
give  full  effect  to  the  plaintiff's  claim,  it  would  be  to  hold 
the  delivery  by  her  of  the  deeds  to  have  been  conditional 
and  not  absolute;  but  that  would  be  violative  of  the  set- 
tled rule  in  this  state  that  a  delivery  cannot  be  made  to 
the  grantee  conditionally.  Any  oral  condition  accom- 
panying the  delivery,  in  such  case,  would  be  repugnant  to 
the  terms  of  the  deed  and  parol  evidence  to  prove  that 
there  was  such  a  condition  attached  to  the  delivery  is 
inadmissible."  (p.  168.)  (Citing  Souverbye  v.  Arden,  1 
Johns.  Ch.  240;  Worrallv.  Munn,  5  N.  Y.  229;  Wallace  v. 
Berdelly  97  N.  Y.  13;  Blewtttv.  Boorum,  142  N.  Y.  357.) 
There  can  be  no  distinction  as  to  this  element  between  the 
case  at  bar  and  that  cited.  There  it  was  attempted  to 
show  the  title  was  to  pass  to  the  husband  by  the  deed 
merely  temporarily;  here,  that  it  was  not  to  pass  at  all. 
As  to  such  a  claim  it  is  said  in  Wallace  v.  Berdell 
{s^ipra):  "The  General  Term  in  their  opinion  say  that 
they  are  of  the  opinion  that  the  evidence  leads  to  but  one 
conclusion,  namely,  that  the  trust  deed  was  made  for  a 
temporary  purpose  only.  *  *  *  If  this  be  the  correct 
view  of  the  facts,  the  conclusion  that  the  deed  was  invalid 
is  clearly  erroneous.  *  *  *  The  delivery  having  been 
to  the  grantee  himself,  neither  party  would  have  been 
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permitted  to  show,  for  the  purpose  of  defeating  the  rights 
of  the  cestuis  que  trustent,  that  the  deliveiy  was  with 
intent  that  the  deed  should  not  take  effect,  or  that  it 
should  not  take  effect  unless  again  delivered,  or  unless 
the  grantor  should  afterward  determine  that  it  should 
take  effect,  or  upon  any  other  contingency  whatever,  con- 
trary to  the  terms  of  the  instrument. "  (p.  24. )  Therefore, 
to  uphold  the  judgment  below  some  other  element  must  be 
established  than  those  I  have  referred  to.  Doubtless,  a 
relation  of  confidence  between  the  parties  would  be  suf- 
ficient had  the  defendant  made  a  promise  to  hold  the 
lands  in  trust  ( Wood  v.  12a6e,  siipra\  and  it  is  claimed 
that  such  relation  was  established  by  the  fact  that  the 
defendant  was  the  law  partner  of  his  brother,  Nathaniel 
W.  Norton,  who  was  one  of  the  trustees.  Now,  while 
the  defendant  could  not  retain  any  advantage  he  might 
gain  over  the  plaintiff  by  virtue  of  this  relation,  stiU  the 
relation  did  not  necessarily  preclude  him  from  becoming 
a  purchaser  of  the  property,  and  so  the  trial  court  found. 
At  the  time  the  trustees  of  the  plaintiff  voted  to  sell  and 
convey  the  property  to  the  defendant  they  also  authorized 
the  execution  of  an  agreement  with  the  defendant  as  to 
his  responsibilities.  The  agfreement  recited  the  convey- 
ance for  the  smn  of  $120,000,  represented  by  a  mortgage 
of  $60,000  then  on  the  property  and  a  further  mortgage 
of  $60,000  to  be  given  to  the  plaintiff;  that  there  was  a 
proposition  from  one  Keman  and  others  to  take  a  lease 
of  the  property  for  the  period  of  five  years  and  to  pay  as 
rent  $4,000  a  year  quarterly,  in  advance,  as  well  as  all 
taxes  and  assessments,  and  to  keep  the  buildings  insured 
for  a  sum  not  less  than  $25,000,  loss  payable  to  mort- 
gagee; that  the  lessees  proposed  to  make  certain  improve- 
ments upon  the  property.  It  then  contained  an  agreement 
by  the  defendant  that  he  would,  so  far  as  he  was  able, 
safeguard  ''  himself  and  mortgagees  "  by  seeing  to  it  that 
the  contracts  for  such  improvements  were  carried  out> 
and  that  the  improvements  were  paid  for  by  the  lessees; 
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that  the  work  done  in  improvements  should  not  interfere 
with  the  building  laws  of  the  city,  and  that  the  property- 
should  not  he  wasted  or  made  of  less  value  by  reason  of  any 
improvements  being  begun  and  then  abandoned,  which 
should  be  provided  for  either  by  giving  a  bond  or  deposit  by 
James  L.  Keman  and  others  to  the  extent  of  the  cost  of 
the  proposed  improvements  or  in  some  other  manner.  It 
further  provided  that  if  the  lease  contemplated  should  not 
be  made  the  defendant  should  reconvey  the  property  to  the 
plaintiff  and  take  a  discharge  of  his  mortgage.  Lastly, 
the  defendant  agreed  to  collect  the  rents  under  the  lease 
as  the  same  should  become  due  and  immediately  pay  over 
the  same  to  the  plaintiff,  *^  to  the  extent  of  Four  Thousand 
Dollars  yearly,"  which  rent  should  be  in  lieu  of  interest 
upon  the  mortgage  debt  upon  said  property;  and  the 
defendant  was  not  to  be  personally  obligated  to  pay  more 
moneys  than  he  had  received.  As  to  this  agreement,  the 
Special  Term  expressly  found  "  that  at  the  meeting  of  the 
trustees  held  on  the  26th  of  January,  1901,  Nathaniel  W. 
Norton  informed  the  trustees  that  his  brother  would  take 
the  property  on  the  terms  mentioned  in  said  contract  and 
upon  no  other  terms  ;  that  he  had  no  money  to  invest  in 
the  property  and  could  not  pay  anything  for  carrying  it 
during  the  leasehold  period." 

This  finding  of  the  trial  court  necessarily  excludes  any 
promise,  agreement  or  assent  on  the  part  of  the  defendant 
to  anything  except  that  which  is  provided  for  in  the  writ- 
ten agreement.  He  distinctly  defines  his  position  and  the 
terms  on  which  he  would  accept  the  conveyance  to  the 
trustees  of  the  plaintiff,  and  with  full  knowledge  of  those 
terms  and  conditions  the  trustees  directed  the  conveyance 
to  him  and  entered  into  the  agreement  the  defendant  pro- 
posed. It  is  to  be  noted  that  the  agreement  in  one  con- 
tingency, and  only  in  one  contingency,  provides  for  a  recon- 
veyance of  the  property,  that  is  in  case  the  proposed  lease 
should  not  be  execute<l,  and  the  agreement  also  provides 
that  the  defendant  shall  safeguard  not  only  the  plaintiff 
25 
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but  himself,  by  seeing  that  the  lessees  pay  for  the  improve- 
ments they  may  make  in  the  property.  In  the  face  of  this 
agreement  and  the  finding  of  the  court  as  to  it  it  seems 
to  me  idle  to  claim  that  the  property  was  impressed  in  the 
hands  of  the  defendant  with  any  trust  in  favor  of  the 
plaintiff,  or  that  the  defendant's  obligations  and  relations 
to  the  property  were  any  wise  different  from  those 
expressed  in  the  conveyance  and  agreement.  If  there  is 
any  inconsistency  between  the  finding  quoted  and  the 
other  findings  made  by  the  trial  court,  the  appellant  is, 
under  the  settled  rules  of  practice,  entitled  to  the  benefit 
of  the  one  most  favorable  to  him. 

I  think  also  that  the  plaintiff,  by  its  subsequent  con- 
duct, ratified  and  confirmed  the  conveyance  to  the  defend- 
ant. The  trial  court  foimd  that  in  April,  1906,  five  years 
after  the  transaction,  and  within  a  few  days  before  the 
expiration  of  the  lease  to  the  theatre  company,  the  defend- 
ant wrote  to  the  trustees  of  the  plaintiff  offering  to  pay 
$20,000  on  the  plaintiff's  mortgage  and  asking,  in  consid- 
eration thereof,  that  the  remainder  be  allowed  to  stand 
for  four  years,  $5,000  to  be  paid  each  year  on  the  princi- 
pal, together  with  interest;  that  the  trustees  adopted  a 
resolution  that  the  request  of  the  defendant  be  com- 
plied with,  and  thereupon  the  defendant  paid  to  the  plain- 
tiff the  sum  of  §20,000.  It  is  very  probably  true  that,  no 
new  consideration  being  advanced,  the  payment  by  the 
defendant  of  $20,000,  already  due  on  the  mortgage,  was 
not  a  sufficient  consideration  for  its  extension,  and  the 
plaintiff  might  have  insisted  on  the  immediate  payment 
of  the  balance,  despite  of  its  receipt  of  the  $20,000  on  the 
condition  stated.  But  the  receipt  of  the  money  seems  to 
me  plainly  an  acknowledgment  that  the  deed  given  by 
the  plaintiff  was  effective  to  pass  the  title  to  the  defend- 
ant and  that  the  title  was  then  in  him.  On  no  other 
possible  theory  could  the  plaintiff,  under  the  facts  then 
known  to  it,  have  been  entitled  to  the  money.  If  the 
defendant  held  title  simply  as  the  trustee  or  diunmy  of  the 
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plaintiff,  it  was  not  entitled  to  money  from  him  imless 
imder  its  instructions  he  had  sold  tiie  property  on  its 
behalf,  of  which  there  is  no  finding,  and,  on  the  contrary, 
the  plaintiff  claims  to  have  been  ignorant  at  the  time  of 
any  sale. 

Nor  am  I  disposed  to  look  upon  the  transaction  as  so 
unconscionable  on  the  part  of  the  defendant  or  prejudicial 
to  the  plaintiff  as  is  contended.  The  members  of  the 
church  empowered  the  trustees  to  sell  the  property,  the 
use  of  which  the  church  no  longer  required.  No  fraud 
was  practiced  upon  them.  The  trustees  had  made  dili- 
gent effort  in  that  behalf  and  failed.  The  property  was 
producing  no  income,  and  carrying  it  was  a  severe  burden 
upon  the  resources  of  the  church.  Proposals  were  made 
to  lease  it  for  the  purpose  of  a  theatre,  but  the  trustees, 
while  they  were  not  imwilling  that  it  should  be  occupied 
for  that  purpose,  were  imwilling  that  the  church  should 
lease  it  for  such  a  use,  fearing  dissatisfaction  on  the  part 
of  some  of  the  church  members.  Thereupon  the  scheme 
was  planned  which  was  subsequently  carried  through 
and  which  resulted  in  the  property  being  used  as  a 
theatre.  In  the  adoption  of  this  plan  the  trustees  exhib- 
ited some  moral  cowardice,  but  committed  no  fraud. 
The  plan  was  to  convey  the  property  to  some  one  who 
would  take  it  at  its  full  value,  the  purchase  money  to  be 
secured  by  a  mortgage  on  the  land,  but  without  personal 
liability  of  the  grantee.  He  was  to  make  the  lease  to  the 
theatre.  If  the  negotiations  for  the  lease  failed,  the  proj)- 
erty  was  to  be  reconveyed  to  the  church.  If  the  lease 
was  made,  the  grantee  was  to  pay,  on  account  of  the 
interest  on  the  mortgage,  only  the  amount  of  rent  he 
might  receive.  By  this  arrangement  the  plaintiff  was 
no  worse  off  than  it  was  befoi'e,  for  if  there  was  no  lease 
the  property  was  reconveyed.  If  there  was  a  lease  the 
plaintiff  would  get  just  what  it  was  wiUing  to  receive, 
had  the  trustees  had  the  moral  courage  to  rent  the 
property  for  a  theati*e.     The  defendant  Ixvame  personally 
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liable  for  the  rent  he  might  receive,  and  if  he  failed  to 
pay  it,  the  mortgage  to  the  plaintiff,  which  ran  only  for 
a  year,  could  be  immediately  foreclosed.  What  the 
plaintiflf  undoubtedly  did  lose  was  the  chance  of  the 
appreciation  in  the  value  of  the  property.  On  the  other 
hand,  the  plaintiflf  got  the  defendant's  obligation  to  col- 
lect the  rent,  look  after  the  property,  to  care  and  superin- 
tend the  improvements,  and  so  an-ange  that  there  should 
be  no  charge  against  the  property  for  the  cost  of  such 
improvements  by  the  failure  of  the  lessees  themselves  to 
pay  therefor.  For  these  services  the  defendant  could  not 
recover  any  compensation  from  the  plaintiflf.  The  only 
inducement  for  him  to  do  this  work  and  assume  the  obli- 
gations was  the  chance  that  he  might  make  a  profit  on 
the  sale  of  the  property,  and  it  was  doubtless  due  to  the 
eflforts  of  himself  and  Luther,  with  whom  the  court  foimd 
he  agreed  to  divide  the  profits,  that  a  profit  was  finally 
realized.  Often  an  option  is  given  on  real  estate  for  a 
nominal  consideration,  in  the  belief  or  hope  that  the 
party  to  whom  it  is  given  may  be  able  to  eflfect  a  sale 
where  the  owner  had  been  unable  to  do  so.  I  am  by  no 
means  certain  that,  taking  the  transaction  between  the 
parties  solely  as  it  appears  on  the  face  of  the  instruments 
executed  by  them,  the  transaction  was  not  a  beneficial 
one  to  the  plaintiflf  and  did  not  enable  it  to  make  a  sale 
that  by  its  own  eflforts  it  would  have  been  unable  to  eflfect. 
The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

Gray,  J.  (dissenting).  I  vote  for  the  afl&rmance  of  the 
judgment.  The  case  diflfers  from  that  of  Hamlin  v. 
Hamlin,  (192  N.  Y.  104),  where  it  was  sought  to  prove 
that  a  deed  had  been  conditionally  delivered.  Here,  that 
the  delivery  of  the  deed  was  al:)solute  is  not  disputed. 
The  claim  of  the  plaintiflf  is  that  the  conveyance  was 
upon  tiiLst  and  that  the  defendant  must  account  for  his 
ac^ts  as  its  tnistee.     It  was  found  "  that  the  defendant 
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knew  that  the  plaintiff's  trustees  iru  conveying  the  prop- 
erty to  him  did  so,  simply,  for  the  purpose  that  he  might 
hold  the  same  for  plaintiff's  henefit  and  lease  it  to  the 
theatre  people."  This  finding  has  been  imanimously 
affirmed  and  is  conclusive  as  to  the  nature  of  the 
defendant's  title. 

Haight,  Werner  and  Willard  Bartlett,  JJ.,  con- 
cur with  CuLLEN,  Ch.  J.;  Vann  and  Chase,  JJ.,  concur 
with  Gray,  J. 

Judgment  reversed,  etc. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
John  Kinney,  Appellant. 

Murder  — erroneous  admission  of  evidence  tending  to  show  that 
defendant  had,  after  the  homicide,  money  previously  in  the  posses- 
sion of  deceased  —  confessions  —  extent  of  preUminary  examination 
of  witness  by  whom  confessions  are  to  be  proved. 

1.  Where  the  alleged  motive  for  a  murder  was  robbery,  it  is  erro- 
neous, upon  the  trial  of  the  defendant  indicted  for  such  crime,  to 
permit  a  witness  to  testify  as  to  a  conversation  with  the  deceased 
the  day  before  the  homicide,  at  which  the  defendant  was  not  pres- 
ent, tending  to  show  that  the  deceased  then  had  money  in  his 
possession. 

2.  Where  a  witness  had  testified  that  nearly  a  month  before  the 
homicide  he  paid  to  the  deceased  certain  bills  which  corresponded! 
with  those  possessed  by  the  defendant  after  the  homicide,  and  had 
been  subjected  to  a  cross-examination  in  an  attempt  to  mipeach 
his  memory  as  to  the  denomination  of  the  bills  and,  therefore,  the 
reliability  of  his  testimony,  it  was  error  for  the  court,  upon  the 
redirect  examination,  to  allow  in  evidence,  in  corroboration  of  such 
witness,  an  affidavit  made  by  hhii  several  days  after  the  homicide, 
in  proceedings  in  no  wise  connected  with  the  defendant,  stating  that 
he  had  made  to  the  deceased  the  payment  of  bills  detailed  in  the 
direct  examination. 

3.  Where  the  murder  with  which  a  defendant  is  charged  was 
not  dis(H)vered  until  several  days  thereafter  and  it  appeared  that 
the  de<;eased  lived  alone  in  a  sparsely  settled  locality;  that  he  was 
waylaid  and  shot  as  he  was  coming  out  of  his  house;  that,  there- 


390  People  v.  Kinney.  [June, 


statement  of  case.  [Vol.  202. 


after,  the  murderer  dragged  the  dead  body  back  into  the  house,  pro- 
cured the  money  which  furnished  the  motive  for  the  crime  and 
locked  the  house  and  went  away,  it  is  error  to  receive  in  evidence 
a  bunch  of  keys,  three  of  which  unlocked  doors  of  the  house 
occupied  by  the  deceased  at  the  time  of  the  homicide,  and  to  per- 
mit a  deputy  sheriff  to  testify  that,  on  the  day  of  defendant's  arrest 
and  a  few  minutes  after  defendant  had  visited  a  toilet  room,  open 
to  the  public  and  never  locked,  he  found  such  bunch  of  keys  stuck 
between  a  pipe  and  the  wall  in  plain  sight;  such  facts  did  not 
constitute  sufficient  evidence  to  connect  the  defendant  with  their 
possession. 

4.  Where  part  of  the  evidence,  introduced  against  a  defendant 
charged  with  murder,  consisted  of  alleged  confessions,  the  defend- 
ant was  entitled  to  a  preliminary  examination  of  the  witness  by 
whom  the  confessions  were  to  be  proved,  for  the  purpose  of  show- 
ing that  improper  inducements  were  used  to  procure  such  con- 
fessions; but  the  limit  to  which  such  a  preliminary  examination 
might  be  pursued  was  within  the  sound  judgment  and  discretion  of 
the  trial  judge,  and  where  defendant's  counsel  had  conducted  such 
an  examina.tion  to  some  extent  without  making  any  substantial 
headway  and  without  any  prospect  of  success  the  trial  judge  was 
justified  in  curtailing  the  examination.  Nor  was  there  any  error 
upon  the  facts  proven,  in  the  failure  of  the  trial  judge  to  submit 
to  the  jury  the  question  whether  the  alleged  confessions  were 
induced  by  improper  methods. 

(Argued  May  11,  1911;  decided  June  13,  1911.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered June  20,  1910,  at  a  Trial  Term  for  the  county  of 
Clinton,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  fii-st  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Patrick  J,  Tiertiey  and  David  H,  Agnew  for  appellant. 
It  was  error  to  admit  evidence  relating  to  payment  of 
money  by  Trudeau  to  deceased.  {Matter  of  Hesdra^  119 
N.  Y.  615;  Vilas  Bank  v.  Newton^  25  App.  Div.  62; 
Gilbert  v.  Sage,  57  N.  Y.  639;  Deckert  v.  M.  E.  L.  Co,, 
39  App.  Div.  490;  Train  v.  Taylor,  51  Hun,  215;  Schatt- 
man  v.  Am.  Credit  Co.,  34  App.  Div.  392;  Anderson  v. 
R.,  W.  &  O.  B,  R.  Co.,  54  N.  Y.  334.)    It  was  error  to 
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admit  in  evidence  the  statements  of  deceased  not  made 
in  the  presence  of  defendant.  {Messner  v.  People,  45 
N.  Y.  1.)  The  defendant  was  not  permitted  a  full  and 
complete  examiaation  to  show  that  the  confession  to  the 
chief  of  police  was  involmitary.  {People  v.  Fox,  121 
N.  Y.  449;  People  v.  Brasch,  193  N.  Y.  53;  People  v. 
Rogers,  192  N.  Y.  331.)  The  defendant  did  not  have  a 
fair  and  impartial  trial  because  of  the  remarks  and  con- 
duct of  the  presiding  judge.  {Bolte  v.  T.  A.  R.  R,  Co., 
38  App.  Div.  234;  People  v.  Ftori,  123  App.  Div.  174; 
People  V.  Hill,  3T  App.  Div.  327;  People  v.  Brow,  90 
Hun,  509;  People  v.  Conrow,  200  N.  Y.  356;  People  v. 
Ford,  200  N.  Y.  217;  People  v.  Corey,  157  N.  Y.  352; 
People  V.  Fielding,  158  N.  Y.  542;  People  v.  Wood, 
126  N.  Y.  249,  269;  People  v.  Gangi,  140  App.  Div. 
929.) 

Arthur  S.  Hogue,  District  Attorney,  for  respondent. 
It  was  proper  to  corroborate  Trudeau  by  his  own  affi- 
davit. {Matter  of  Hesdra,  119  N.  Y.  615;  Rohh  v. 
Hackley,  23  Wend.  50;  Vilas  Nat.  Bank  v.  Newton,  25 
App.  Div.  68;  Decket  v.  M.  E.  Light  Co.,  39  App.  Div. 
490;  Gilbert  v.  Sage,  57  N.  Y.  639;  Baker  v.  B.  &  S.  A. 
R.  Co.,  29  N.  Y.  Supp.  40.)  The  keys  were  properly 
received  in  evidence.  {People  v.  Hill,  198  N.  Y.  64; 
People  V.  Del  Vermo,  194  N.  Y.  470.)  It  is  not  legal 
error  for  a  trial  judge  to  indicate  his  opinion;  only  where 
there  is  evidence  of  marked  bias,  or  where  the  balance  of 
proof  is  slight  will  the  appellate  court  interfere.  {Peo- 
ple V.  Fisher,  136  N.  Y.  57;  People  v.  O'Brien,  119 
N.  Y.  Supp.  788;  Cross  v.  City  of  Syracuse,  200  N.  Y. 
393.) 

Hkkx)CK,  J.  The  appellant  has  been  convicted  of 
murder  in  the  first  degree  for  the  alleged  killing  of  one 
Bouvia  at  a  small  hamlet  called  Jericho,  in  the  county  of 
Clinton,  December  29,  1909. 

The  theory  of  the  prosecution,  and  in  accordance  with 
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which  the  appellant  must  have  been  found  guUty,  was 
and  is  that  the  latter  arose  very  early  on  the  morning  of 
the  day  in  question,  went  some  distance  to  the  house 
where  the  deceased  lived  alone  in  a  sparsely-settled 
locality,  laid  in  wait  and  shot  him  as  he  came  out  of  his 
house,  thereafter  dragged  the  dead  body  back  into  the 
house,  procured  the  money  which  fumidied  the  motive 
for  the  crime,  locked  the  house  and  went  away.  The 
crime  was  not  discovered  imtil  three  or  four  days  there- 
after when  the  appellant  was  promptly  charged  therewith 
and  arrested. 

There  were  no  eye-witnesses  of  the  crime,  but  the 
testimony  offered  by  the  People  consisted  of  alleged  con- 
fessions and  of  various  items  of  circimastantial  evidence. 
The  legitimate  evidence  which  was  offered  and  received 
was  quite  sufficient  to  sustain  the  judgment  of  conviction 
if  the  trial  had  been  fairly  conducted.  We  find,  however, 
that  substantial  errors  were  committed  of  a  nature  cal- 
culated seriously  to  affect  the  rights  of  the  appellant,  and 
which,  therefore,  we  are  unwilling  to  disregard.  Some 
of  the  alleged  errors  are  so  inconsequential  and  so 
unlikely  to  arise  on  another  trial  that  I  shall  not  discuss 
them,  referring  simply  to  those  which  are  more  important 
and  which  might  be  repeated. 

As  I  have  said,  the  alleged  motive  for  the  murder  was 
that  of  robbery,  and  it,  therefore,  became  important  for 
the  People  to  show  that  the  deceased  had  money,  that 
the  appellant  knew  of  it,  and,  if  possible,  to  identify  some 
of  the  bills  found  on  appellant  after  the  murder  with 
those  earlier  in  the  possession  of  the  deceased. 

One  Spinks  was  allowed  to  testify  to  a  conversation 
occurring  with  the  deceased  on  the  day  before  the  homi- 
cide, when  the  appellant  was  not  present,  tending  to 
show  that  the  former  had  money  in  his  possession.  Of 
course,  this  evidence  was  absolutely  incompetent,  and 
while  the  presence  of  other  testimony  tending  to  show 
the  same  fact  might  be  made  an  excuse  for  overlooking 
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this  error  if  it  were  the  only  one,  such  situation  made  it 
all  the  less  excusable  to  crowd  in  objectionable  testimony. 

One  Trudeau,  called  by  the  People,  testified  that  nearly 
a  month  before  the  homicide  he  paid  to  the  deceased  cer- 
tain bills  which  corresponded  with  those  possessed  by 
appellant  after  the  homicide.  This  evidence  manifestly 
was  of  substantial  importance.  The  witness  was  sub- 
jected to  an  ordinary  cross-examination  in  the  attempt  to 
impeach  his  memory  as  to  the  denomination  of  the  bills, 
and,  therefore,  the  reliability  of  his  testimony.  There- 
upon, on  the  re-direct  examination,  the  court  allowed  in 
evidence  in  corroboration  of  him  an  affidavit  made  by 
him  several  days  after  the  homicide  in  proceedings  in  no 
wise  connected  with  appellant  that  he  had  made  to  the 
deceased  the  payment  of  bills  detailed  in  the  direct  exam- 
ination. It  is  sufficient  to  state  somewhat  dogmatically 
that  this  evidence  was  utterly  incompetent  for  this  is  so 
baldly  the  law  that  there  is  no  chance  for  debate  or  dis- 
cussion. It  is  doubtless  true  that  there  are  some  very 
exceptional  circumstances  under  which  the  evidence  of  a 
witness  may  be  corroborated  and  relieved  from  suspicion 
by  proving  something  which  he  had  said  or  done  on  a 
prior  occasion.  But  those  few  cases  are  so  wholly  dis- 
similar from  this  one  that  there  is  no  opportunity  to  find 
any  sunilarity  which  would  make  them  a  precedent  or 
authority  for  what  was  done  on  this  trial. 

On  the  day  of  appellant's  arrest  and  some  considerable 
time  thereafter  he  was  taken  to  the  office  of  the  chief  of 
police  in  the  courthouse.  There  was  in  the  building  a 
toilet  room  which  was  never  locked,  which  was  used  by 
all  the  people  occupying  the  building  and  was  also  access- 
ible to  so  much  of  the  public  as  frequented  the  building, 
and  this  must  have  included  a  large  number  of  people 
inasmuch  as  there  were  various  court  rooms  therein.  A 
deputy  sheriff  testified  that  a  few  moments  after  the 
appellant  had  visited  this  room  he  foimd  stuck  between  a 
pipe  and  the  wall  in  plain  sight  a  bunch  of  keys.    A 
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bunch  of  keys  more  or  less  satisfactorily  identified  as  the 
one  thus  found,  was  produced  upon  the  trial  and  received 
in  evidence  over  the  appellant's  objection.  It  was  testi- 
fied in  connection  therewith  that  three  of  the  six  keys 
thus  found  imlocked  doors  in  the  house  occupied  by  the 
deceased  at  the  time  of  the  homicide,  some  of  them  at 
least  outside  doors.  There  was  not  the  slightest  bit  of 
proof  to  connect  appellant  with  the  possession  of  the 
keys  except  the  mere  fact  that  they  had  been  found  in  a 
public  toilet  room  a  short  time  after  he  had  been  there. 
I  regard  this  evidence  as  one  of  the  most  damning  pieces 
of  testimony  found  in  the  People's  case,  and  if  it  was 
incompetent  its  admission  was  certainly  a  grievous  error. 
As  I  said  at  the  commencement,  the  body  of  the 
deceased  after  he  had  been  presumably  killed  on  the  out- 
side, was  dragged  back  into  the  house  and  the  doors 
locked.  The  presence  on  this  bimch  of  three  keys  out  of 
six  which  fitted  doors  in  the  small  house  where  deceased 
lived  established  an  apparent  relationship  between  the 
keys  and  the  house  too  unusual  to  be  readily  overlooked 
as  a  mere  coincidence.  If  then  the  jury  foimd,  as  they 
were  permitted  to,  that  appellant  had  these  keys  in  his 
possession  after  the  homicide,  they  could  scarcely  fail  to 
draw  the  plain  conclusion  that  he  it  was  who  had  locked 
up  the  doors  after  the  deceased  had  been  murdered  and 
dragged  back  into  the  house.  After  this  there  would  be 
little  need  for  the  People  to  go  further  in  their  line  of 
proof.  Scant  room  was  left  for  the  play  of  any  uncer- 
tainty or  speculation  with  the  inquiry  who  it  was  that 
was  busily  engaged  aroimd  the  scene  of  the  murder  itmne- 
diately  after  the  victim  had  been  killed.  So  then  we 
come  to  the  question  whether  this  evidence  was  made 
competent.  Clearly  it  was  not.  We  have  the  sole  facts 
that  the  appellant  had  been  in  a  public  and  much-fre- 
quented toilet  room,  and  that  thereafter  a  bunch  of  keys 
was  found  there  in  plain  sight  where  any  one  might  have 
placed  them.     For  all  that  is  disclosed  they  may  have 


1911.]  People  v.  Kinney.  395 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  HiscocK,  J. 


been  there  for  three  or  four  days  before  the  appellant  was 
arrested.  Not  only  might  some  one  else  have  placed  them 
there  but  the  appellant  during  the  day  had  had  opportimi- 
ties  for  getting  rid  of  the  keys  if  they  were  actually  in 
his  possession.  I  do  not  lose  sight  of  the  fact  that  a  brutal 
murder  had  been  committed  apparently  from  the  mean- 
est motives,  and  that  in  the  interest  of  justice  the  People 
should  be  allowed  to  introduce  any  evidence  which  legally 
served  to  fix  the  identity  of  the  murderer.  If  there  had 
been  anything  which  logically  and  fairly  tended  to  con- 
nect the  appellant  with  the  deposit  of  these  keys  where 
they  were  found,  it  would  have  been  the  duty  of  the  trial 
court  to  receive  them  and  of  this  court  to  affirm  such 
action.  It  was  not  indispensable  to  show  by  direct  testi- 
mony their  possession  by  him  before  they  were  found  or 
to  establish  conclusively  that  they  were  not  present  in  the 
toilet  room  the  very  last  moment  before  he  went  in  there. 
But  as  has  been  said  on  the  evidence  as  now  presented  the 
keys  may  have  been  where  f oimd  for  three  or  four  days 
before  appellant  went  to  the  toilet  room.  Such  a  condi- 
tion did  not  justify  their  admission  in  evidence.  Certainly 
if  there  was  no  sufficient  connecting  testimony  of  any 
other  kind,  there  should  have  been  presented  some  evi- 
dence which  related  to  such  a  time  before  as  well  as  after 
appellant  went  there  as  would  reasonably  justify  the  con- 
clusion and  inference  that  they  were  not  placed  where 
found  by  someone  else. 

Neither  of  the  cases  cited  by  the  district  attorney  to  sus- 
tain the  admission  of  this  evidence  does  so.  In  People  v. 
Hill  (198  N.  Y.  64)  the  court  received  in  evidence  some 
keys  found  in  a  remote  spot  where  the  defendant  was 
believed,  and  by  other  evidence  shown,  to  have  lain  in  wait 
for  his  victim.  They  had  on  them  a  tag  bearing  the 
defendant's  name  and  this  was  considered  by  some  of  the 
members  of  the  court  to  constitute  some  evidence  of  their 
ownership.  But  even  under  these  circimastances  we  did 
not  pass  on  the  competency  of  the  evidence,  holding  that, 
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even  though  incompetent,  it  was  too  inconsequential  under 
all  of  the  circumstances  of  that  case  to  require  a  reversal 
of  the  judgment. 

In  People  v.  Del  Vermo  (192  N.  Y.  4:70)  a  knife  was 
received  which  had  been  found  in  an  out  of  the  way  place 
where  defendant  had  been.  In  that  case,  however,  there 
was  evidence  outside  of  the  discovery  of  the  knife  at  the 
place  in  question  which  authorized  the  jury  to  find  a  con- 
nection between  it  and  the  defendant.  Even  then  there 
was  strong  dissent  from  the  prevailing  opinion  as  to  the 
competency  of  the  evidence. 

An  important  item  of  evidence  introduced  against 
the  appellant  consisted  of  alleged  confessions,  and  it  is 
vigorously  claimed  by  his  counsel  that  errors  were  com- 
mitted by  the  trial  court  in  refusing  to  permit  him  to 
conduct  a  preliminary  examination  of  the  witness  by 
whom  some  of  these  .confessions  were  proved,  for  the  pur- 
pose of  showing  that  improper  inducements  were  used  to 
procure  them,  and  also  that  the  question  whether  some 
of  the  confessions  were  so  improperly  induced  should  have 
been  submitted  to  the  jury.  While  the  manner  in  which 
the  trial  judge  treated  this  subject  and  the  appellant's 
counsel  in  connection  therewith  constituted  one  of  those 
unf ortimate  incidents  hereafter  discussed  it  seems  proper 
to  say  that  in  our  opinion  no  strictly  legal  error  was 
committed  in  the  rulings  of  the  court  on  this  evidence. 
There  is  no  foimdation  for  the  assertion  that  the  question 
whether  appellant's  alleged  confessions  to  the  chief  of 
police  were  induced  by  improper  methods  should  have 
been  passed  on  by  the  jury.  In  the  first  place  there  was 
no  request  for  any  such  disix)sition  as  this,  and  in  the 
second  place  I  find  no  evidence  which  made  it  proper  for 
the  trial  court  to  submit  any  such  question.  The  prelim- 
inary examination  which  appellant's  counsel  desired  to 
conduct  for  the  purpose  of  showing  that  appellant  in 
making  the  alleged  confessions  was  influenced  by  fear 
commenced  with  a  period  antedating  by  many  hours  the 
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time  when  they  are  alleged  to  have  been  made.  He  was 
allowed  to  pursue  this  examination  to  some  extent  before 
he  was  stopped.  The  limit  to  which  such  a  preliminary 
examination  may  be  pursued  must  of  course  be  deter- 
mined in  some  measure  by  the  sound  judgment  and  dis- 
cretion of  the  trial  judge.  I  cannot  see  that  the  counsel 
had  made  any  substantial  headway  in  attaining  the  pur- 
pose of  his  preliminary  examination  at  the  time  he  was 
stopped  by  the  trial  judge,  and  in  the  absence  of  some 
assurances  or  prospects  of  success  the  latter  undoubtedly 
had  a  right  to  curtail  the  examination.  (People  v. 
Brasch,  193  N.  Y.  46.) 

I  come  now  to  that  feature  of  the  trial  already  adverted 
to  which  very  substantially  influences  us  in  awarding  a 
new  trial  and  which  need  be  referred  to  only  in  a  brief 
manner.  The  judge  before  whom  the  trial  was  conducted 
has  since  died,  and  we  may  take  notice  of  what  is  gener- 
ally known  that  already  at  the  time  when  the  trial 
occurred  his  health  had  become  seriously  impaired.  In 
his  anxiety  conscientiously  to  fulfill  his  duties  he  imder- 
took  in  the  trial  of  this  case  burdens  which  it  was  beyond 
his  strength  to  carry.  Under  these  circumstances,  in 
ruling  on  evidence,  in  giving  directions  to  the  ooimsel  for 
the  accused  and  in  charging  the  jury  he  did  inadvertently 
and  unintentionally  do  those  things  which,  probably  neg- 
ligible if  limited  to  one  or  two  instances,  in  the  aggregate 
were  calculated  to  create  such  a  prevailing  atmosphere  of 
apparent  prejudice  towards  the  appellant's  case  that  the 
jury  could  scarcely  escape  its  substantial  influence. 
However  strong  the  People's  case  may  be  regarded,  the 
accused  is  entitled  to  have  the  question  of  his  guilt  or  inno- 
cence determined  by  the  jury  imaffected  by  any  improper 
thoughts  or  considerations  of  importance.  Because  of 
the  features  now  being  ix)inted  out,  in  connection  with 
the  admission  of  improper  evidence,  we  think  this  oppor- 
tunity was  not  affonled  to  this  appellant,  and  that, 
therefore,  a  new  trial  must  be  granted. 
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Haight,  J.  I  concur  in  the  opinion  of  HiscocK,  J., 
except  as  to  the  paragraph  pertaining  to  the  finding  of 
the  keys.  As  to  that  I  dissent  upon  the  ground  that  the 
evidence  taken  of  the  finding  of  the  key^  and  of  their  fit- 
ting the  locks  on  the  doors  of  the  decedent's  house  was 
competent.  The  evidence  so  taken,  in  connection  with 
the  other  facts  and  circumstances  developed  in  the  case, 
was  sufficient  to  be  considered  by  the  jury  as  forming 
one  of  the  circumstances  or  links  in  the  chain  of  evidence, 
even  though  the  evidence  connecting  the  defendant  with 
the  possession  of  the  keys  may  be  slight. 

Cullex,  Ch.  J.,  WiLLARD  Bartlett,  Chase  and  Col- 
lin, JJ.,  concur  with  HiscocK,  J.;  Haight,  J.,  concurs 
in  result  in  memorandum,  with  whom  Wei^ner,  J., 
concurs. 

Judgment  of  conviction  reversed,  etc. 


Samson  W.  George,  as  Trustee  under  the  Will  of 
Philip  R.  George,  Deceased,  Respondent,  t;.  Village 
OF  Chester,  Appellant. 

Riparian  rights  —  injunction  restraining  enforcement  of  regula- 
tions intended  to  preserve  purity  of  a  municipal  water  supply  — 
when  ix^unction  should  be  modified. 

Where  a  village  corporation  undertook  to  make  a  small  body  of 
water  a  part  of  its  municipal  water  supply  and  thereafter  threat- 
ened to  enforce,  without  compensation,  regulations  which  would 
prohibit  the  exercise  of  riparian  rights  by  the  adjacent  landowners, 
including  those  which  are  reasonable,  as  well  as  some  which  con- 
stitute or  might  constitue  a  nuisance,  the  riparian  owners  are 
entitled  to  an  injunction  restraining  the  enforcement  of  the  village 
regulations  only  in  so  far  as  they  prohibit  their  reasonable  use  of 
the  waters. 

Otorge  v.  Village  of  Chester,  137  App.  Div.  889,  modifle<l. 

(Argued  May  19,  1911;  decided  June  13,  1911.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  11, 1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action,  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

A.  H,  F.  Seeger  and  M.  N.  Kane  for  appellant.  The 
ordinances  were  a  proper  exercise  of  the  state's  ix)lioe 
power.  {Sprague  v.  Dorr,  185  Mass.  10;  People  v.  Tim- 
mermaji,  79  App.  Div.  565;  Polinsky  v.  People,  73  N.  Y. 
65;  People  v.  Lieberman,  175  N.  Y.  440.)  Using  these 
waters  for  bathing  camps  for  50  or  100  people  was  clearly 
unreasonable,  and  a  use  that  plaintiff  had  no  right  to 
exercise  as  against  defendant.  {Toivnsend  v.  Belly  167 
N.  Y.  462.) 

R.  M.  Cox  and  Abram  F,  Servin  for  respondent. 
Whether  the  ordinances  were  an  exercise  of  the  state 
police  power  or  not  is  immaterial.  The  state  cannot  by 
virtue  of  the  police  power  take  away  property  rights  with- 
out compensation.  The  statute  does  not  attempt  to  do  so, 
but  provides  for  compensation  before  taking  the  property. 
(C,  B.  &  Q,  R,  R,  Co.  V.  Drainage  Comrs,,  200  U.  S. 
561.)  Plaintiff's  use  of  the  property  adjoining  the  lake 
was  not  imreasonable.  {Prentice  v.  Oeiger,  74  N.  Y. 
841.) 

HiscocK,  J.  The  plaintiff  as  trustee  is  and  for  some  time 
has  been  in  possession  and  enjoyment  of  certain  premises 
adjacent  to  and  in  part  constituting  the  bed  of  a  small  body 
of  water  known  as  ^^Long  Pond"  or  '^Walton  Lake." 
It  is  found  that  he  and  '*his  predecessors  in  title  have 
from  time  immemorial  freely  exercised  in  and  uix)n  said 
lake,  and  particularly  the  part  thereof  over  and  adjacent 
to  said  premises  and  as  an  incident  and  appurtenance 
to  the  ownership  thereof,  the  rights  of  swimming,  bath- 


400  George  v.  Village  of  Chester.         [Jund, 


Opinion  of  the  Court,  per  HiscocK,  J.  [Vol.  202. 


ing,  watering  cattle,  boating,  fishing  and  all  other  rights 
which  are  capable  of  exercise  by  riparian  owners;"  also 
that  the  property  in  question  "  is  and  has  for  many  years 
been  of  considerable  value  by  reason  of  its  attractiveness 
to  persons  desiring  to  spend  the  summer,  or  some  part 
thereof,  upon  or  near  its  shore,"  and  that  '*  plaintiff  has 
for  several  years  derived  material  income  from  said  prem- 
ises by  reason  of  leasing  or  letting  the  same,  or  parts 
thereof,  adjacent  to  said  Walton  Lake,  for  camping  priv- 
ileges upon  said  premises  to  parties  during  the  summer 
season." 

Several  years  since  the  appellant  undertook  to  make 
this  lake  a  part  of  its  mimicipal  water  supply  and  there- 
after in  accordance  with  the  statute  the  state  conamis- 
sioner  of  health  prescribed  a  series  of  regulations  con- 
cerning the  use  of  the  lake  and  land  adjacent  thereto 
calculated  to  preserve  the  purity  of  said  water.  Some 
of  these  regulations  prohibited  the  exercise  of  those 
rights  which  are  an  ordinary  incident  to  the  ownership  of 
riparian  premises  such  as  are  in  the  possession  of  respond- 
ent, and  others  prohibited  acts,  some  of  which  would 
necessarily  create  nuisances,  and  others  of  which  might 
be  f oimd  as  a  matter  of  fact  to  amoimt  to  such  and  be  an 
unreasonable  use  of  the  premises.  Thereafter,  as  foimd 
by  the  trial  court,  the  appellant  threatened  and  prepared 
to  enforce  these  regulations  and  especially  without  con- 
demnation or  any  other  method  or  offer  of  compensation, 
to  interfere  with  the  enjoyment  by  respondent  and  his 
family  and  lessees  of  such  reasonable  and  incidental  rights 
as  those  of  bathing,  boating,  fishing,  swinuning,  water- 
ing cattle,  etc.,  on  and  in  the  waters  of  the  lake.  There- 
upon this  action  was  brought  to  restrain  such  interfer- 
ence by  appellant  with  respondent's  rights.  There  is  no 
finding  and  no  request  to  find  that  respondent  was  mak- 
ing or  intended  to  make  any  unreasonable  use  of  his 
premises,  and  judgment  was  rendered  restraining  the 
appellant  generally  from  enforcing  '^  each  and  all "  of  the 
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regulations  hereinbefore  mentioned  and  also  specifically 
from  *' interfering  with  the  use  by  plaintiff  and  by  his 
family,  guests  and  lessees  of  the  said  lake  and  the  waters 
thereof  for  bathing,  boating,  fishing,  swimming,  water- 
ing cattle,  and  such  drainage  therein  from  his  farm 
and  the  buildings  thereon  as  is  natural  and  usual." 
The  last  provision  of  the  judgment  quot€»d  would  be  right 
if  it  restrained  interference  with  tlie  enjoyment  of  the 
rights  therein  specifically  mentioned  while  exercised  in 
a  reasonable  degree,  and  I  think  from  his  opinion 
that  it  was  the  intention  of  the  trial  judge  so  to  pro- 
vide. The  trouble  with  the  judgment  as  actually 
made,  however,  is,  that  it  does  not  limit  its  restraint  of 
appellant  to  such  a  condition  and  degree  of  reasonable 
use  and  enjoyment  in  the  cases  of  some  of  the  rights 
menticMied,  but  restrains  it  unconditionally  from  inter- 
fering with  the  exercise  by  respondent,  his  family  and 
guests  of  those  rights  even  though  they  be  pursued  to 
an  unreasonable  extent.  And  further  than  this  by  its 
first  provision  the  judgment  restrains  appellant  from 
enforcing  those  regulations  which  prohibit  acts  which 
are  or  may  be  found  to  be  nuisances,  and,  therefore, 
unlawful  even  when  exercised  by  a  riparian  owner.  For 
these  reasons  the  judgment  cannot  be  affirmed,  but  it 
should  be  modified  by  striking  out  the  clause  restraining 
the  defendant  "  from  enforcing  each  and  all  of  the  rules 
and  regulations  of  the  New  York  State  Commissioner  of 
Health  for  the  protection  of  Walton  Lake  from  con- 
tamination," and  by  providing  that  the  restraint  of 
appellant  as  in  said  judgment  adjudged  from  interfering 
with  the  uses  by  plaintiff,  his  family,  guests  and  lessees 
specifically  mentioned  in  the  judgment,  continue  so  long 
as  these  are  exercised  reasonably,  and  as  so  modified 
the  judgment  should  be  affirmed,  without  costs. 

Cullen,  Ch.  J.,  Gray,  Vann,  Willard  Bartlett, 
Chase  and  Collix,  JJ.,  concur. 

Judgment  accordingly. 
26 
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Thomas   R.  Levis,   Appellant,   v.    Pope   Motor  Car 
Company,  Respondent,  Impleaded  with  Another. 

Sale-— action  for  breach  of  warranty — when  defendant's  lia- 
bility question  for  the  jury  —  when  agreement  that  article  pur- 
chased might  be  exchanged,  if  not  as  warranted,  does  not  abrogate 
warranty. 

1.  In  an  action  to  recover  damages  sustained  by  plaintiff  for 
breach  of  a  contract  of  sale  of  an  automobile  and  of  express  war- 
ranties collateral  thereto,  held,  upon  examination  of  the  evidence, 
that  it  was  error  to  take  the  question  of  respondent's  liability  from 
the  jury,  since  it  might  have  found  upon  the  evidence  that  respond- 
ent's agent  made  the  sale  and  accompanying  warranties. 

2.  While  there  cannot  be  the  incident  of  a  warranty  unless  there 
is  a  completed  sale  and  abnohite  delivery,  the  completeness  of  the 
sale  in  this  case  was  not  destroyed  by  the  fact,  if  it  existed,  that  a 
part  of  the  contract  was  that  plaintiff  might  exchange  the  car,  in 
case  it  did  not  fulfill  the  warranties,  since  no  condition  had  to  be 
accomplished  before  the  title  passed,  and  the  return  and  exchange, 
if  made,  would  simply  divest  the  title  which  had  vested  under  the 
contract. 

Levis  V.  Pope  Motor  Car  Co,,  129  App.  Div.  937,  reversed. 

(Argued  May  10,  1911;  decided  June  10,  1911.) 

Appeal  from  a  judgment  entered  October  20,  1909, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  overruling 
plaintiff's  exceptions,  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division,  denying  a  motion 
for  a  new  trial  and  directing  judgment  dismissing  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Elbrtdge  L.  Adams  for  appellant.  There  was  evidence 
from  which  the  jury  might  have  found  that  the  Robert 
Thompson  Company  was  the  agent  of  the  Pope  Motor  Car 
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Company,  and  the  trial  court  erred  in  holding,  as  matter 
of  law,  that  there  was  no  agency.  {Partridge  v.  Com- 
mercial Co,y  17  Hxm,  95;  Howard  v.  Norton^  65  Barb. 
161;  De  Bavier  v.  Funk,  21  N.  Y.  Supp,  410;  142  N.  Y. 
633;  Nutting  v.  K.  C.  R,  Co.,  21  App.  Div.  76;  Wylde 
V.  N.  R.  R.  Co.,  53  N.  Y.  156;  Merritt  v.  Bissell,  155 
N.  Y.  397.)  There  was  evidence  from  which  the  jury 
might  have  foxmd  that  there  was  an  express  warranty 
which  survived  acceptance.  {Chapman  v.  March,  19 
Johns.  299;  Hawkins  v.  Pemberton,  51  N.  Y.  198;  Fair- 
bank  Canning  Co.  v.  Metzger,  118  N.  Y.  260;  Lichtenstein 
V.  Raholinsky,  98  App.  Div.  516;  184  N.  Y.  520;  Heiiry 
V.  Salisbury,  14  App.  Div.  526;  Morris  v.  Bradley,  64 
Fed.  Rep.  55;  Hicks  v.  Stevens,  121  111.  186.)  There  was 
also  evidence  from  which  the  jury  might  have  found  that 
the  respondent  was  liable  for  breach  of  an  implied  war- 
ranty that  the  machine  which  it  manufactured  was  mer- 
chantable and  free  from  latent  defects.  {Carleton  v. 
Lombard,  149  N.  Y.  137;  Bierman  v.  City  Mills  Co.,  151 
K.  Y.  482;  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108; 
Whitehead  Machine  Co.  v.  Ryder,  139  Mass.  366;  John- 
ston  v.  Trask,  116  N.  Y.  143;  Wooster  v.  Sage,  67  N.  Y. 
67.)  The  fact  that  the  Thompson  Company  may  have 
agreed  with  the  plaintiff  to  take  back  the  machine,  if 
not  satisfactory,  and  replace  it  with  another  of  larger 
power,  does  not  in  any  way  affect  the  question  of  breach 
of  warranty  as  against  the  Pope  Motor  Car  Company, 
and  the  court's  ruling  in  this  respect  was  error.  {Cos- 
tello  V.  Herbst,  18  Misc.  Rep.  176;  Benjamin  on  Sales, 
§§  311,  597;  Wooster  v.  Sage,  6  Hun,  285;  Vaughn 
Machine  Co.  v.  Lighthouse,  64  App.  Div.  138;  Chapin 
V.  Dobson,  78  N.  Y.  74;  Riddle  v.  Vamum,  20  Pick. 
283;  Hurd  v.  Cook,  75  N.  Y.  454;  Marble  v.  Moore,  102 
Mass.  443.) 

Lewis  H.  Freedman  and  William  A.  Redding  for 
respondent.     There  is  no  evidence  that  the  Thompson 
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Company  was  the  agent  of  the  Pope  Motor  Car  Company. 
{Learned  Y.  Tillotsou,  97  N.  Y.  1;  Bank  of  North  America 
Y.  Delafield,  126  N.  Y.  118;  Thonias  v.  Oage,  Ul  N.  Y. 
606;  Gray  v.  K.  D.  &  L  C.  Co.,  162  N.  Y.  388.)  Even 
if  there  was  some  evidence  entitling  appellant  to  go  to 
the  jury  as  to  the  agency  of  the  Thompson  Company, 
there  was  no  evidence  that  said  company  was  author- 
ized to  make  any  warranty.  {Cafre  v.  Lockwood,  22 
App.  Div.  Jl.) 

CoLLix,  J.  The  action  is  to  recover  from  the  respond- 
ent and  a  co-defendant,  Robert  Thompson  Company, 
the  simi  of  the  damages  sustained  by  plaintiff  through 
the  alleged  breach  of  a  contract  of  sale  to  him  of  an  auto- 
mobile or  motor  car,  and  of  the  express  warranties  collat- 
eral thereto.  At  the  trial  the  court  at  the  close  of  plain- 
tiff's case  dismissed  the  complaint  as  to  the  respondent  upon 
two  groxmds:  (1)  There  was  no  proof  that  the  respondent 
was  the  principal  in  the  transaction  through  which  the  car 
was  sold  by  the  Thompson  Company  to  the  plaintiff;  (2) 
the  contract  which  the  plaintiff  made  with  the  Thompson 
Company  was:  If  the  car  did  not  prove  to  be  equal  to 
what  they  expected  of  it,  the  Thompson  Company  should, 
in  the  place  of  being  liable  for  damages,  replace  that  car 
with  a  car  of  the  next  year's  make  of  larger  power,  and 
plaintiff's  only  right  of  action  is  for  the  breach  thereof; 
and  grante<l  the  request  of  the  counsel  for  plaintiff  that 
a  juror  be  withdrawn  and  the  trial  discontinued  as  to 
the  Thompson  Company.  The  exceptions  of  the  plaintiff, 
ordered  to  be  heard,  in  the  first  instance,  by  the  Appellate 
Division,  have  l)een  overruled. 

The  trial  court  erred,  under  the  evidence,  in  its  ruling. 
The  respondent  as  well  as  the  appellant  correctly  assumed 
in  presenting  the  case  to  us  that  the  evidence  established 
warranties  on  the  part  of  the  Thompson  Company  col- 
lateral to  the  contract  made  between  it  and  the  plaintiff, 
the  relianc^e  of  plaintiff  upon  them  and  their  non-fulfill- 
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ment.  The  prominent  issue  between  them  is:  Is  the 
respondent  obligated  by  the  waiTanties?  The  jury,  deter- 
mining all  conflicting  facts  in  favor  of  the  api^ellant  and 
evoking  from  the  evidence  the  inferences  most  favorable 
to  him,  might  have  found  the  following:  During  the 
year  1905  the  respondent  was  a  manufactun^r  of  auto- 
mobiles at  Toledo,  Ohio,  and  made  the  automobile  sold  to 
the  appellant.  The  Eobert  Thompson  Company,  of 
which  Eobert  Thompson  was  the  president,  sold,  at 
Eochester,  N.  Y.,  automobiles  made  by  the  resix)ndent, 
and  in  August,  1905,  Eobert  Thompson  requested  appel- 
lant to  purchase  an  automobile  of  respondent's  manu- 
facture. U]X)n  this  or  a  subsequent  occasion  in  the 
negotiations  which  took  place  between  them  prior  to  the 
sale,  Thompson  was  accompanied  by  a  traveling  repre- 
sentative of  the  respondent.  Throughout  the  negotia- 
tions the  Thompson  Company  did  not  have  and  appellant 
did  not  see  the  automobile  in  question,  but  Thompson 
had  and  showed  to  appellant  a  picture  of  and  printed 
specifications  and  literature  concerning  it.  Of  that  litera- 
ture was  a  printed  circular  of  two  parts,  the  firat  of  which 
was  descriptive  of  the  car  as  a  whole,  and  stated  "such 
information  as  is  not  given  herewith  will  be  gladly  fur- 
nished on  request, "  and  the  second  of  which  was  a ' '  brief  of 
specifications. "  Several  of  the  statements  therein  were  in 
import  and  effect  similar  and  equivalent  to  the  warranties 
made  by  the  Thompson  Company.  At  the  end  of  each  part 
of  it  was  in  print  the  subscription:  '^  Pope  Motor  Car  Co., 
Toledo,  Ohio.  Members  A.  L.  A.  M."  During  the  nego- 
tiations Thompson  told  the  appellant  that  if  the  automo- 
bile did  not  fulfill  the  alleged  warranties  he  might  return 
it  in  the  spring  of  1906,  pay  an  additional  four  hundred 
dollars  and  have  a  larger  one  of  the  1906  model  delivered 
to  him.  The  appellant  relied  on  the  statements  of 
Thompson  and  the  literature  shown  him.  Several  weeks 
after  the  contract  was  concluded  the  automobile  w^us 
delivered  to  and  paid  for  by  the  appellant.    During  the 
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months  fmra  Septt*ml)er,  1005,  to  June,  190(>,  through 
which  appellant  was  operating  the  car,  an  employee  of 
the  respondent  came  to  Eochester  at  three  different  times, 
at  the  solicitation  of  the  Thompson  Company,  to  examine 
and  repair  or  remove  its  defects  or  deficiencies.  On  Sep- 
tember 5,  lyoo,  the  appellant  addressed  and  sent  to  the 
respondent  a  letter  in  which  he  said:  "  Last  fall  I  bought 
from  The  Robert  Thompson  Company,  your  agents  here, 
Type  10,  Pope  Toledo  Car,  for  which  I  paid  him,  with 
top  $3,050.00.  This  car  has  never  been  right,  has  never 
run  three  days  in  succession,  and  I  don't  believe  there  is 
a  man  living  who  can  make  it  run.  It  is  up  to  you  or 
Mr.  Thompson  to  give  me  a  car  that  will  run,  or  my 
money.  *  *  *  Before  proceeding  any  further  in  this 
matter,  I  would  like  to  hear  from  you."  He  received 
from  the  respondent  a  reply,  dated  September  8,  1906,  as 
follows:  ''Sales  Department.  Dear  Sir. —  Your  trouble 
with  Type  X  '  Pope-Toledo '  is  very  much  regretted  by 
this  company,  and  it  is  positive  the  machine  can  be  made 
to  nm  satisfactory  to  you.  A  man  will,  within  a  few 
days,  stop  at  your  place  and  go  over  your  machine 
thoroughly,  putting  same  in  A-1  condition.  He  is  now 
in  the  East  and  will  be  returning  to  the  factory.  After 
his  visit  we  should  be  glad  to  have  your  opinion  relative 
to  the  running  of  your  car,  at  which  time,  if  you  are  not 
satisfied,  further  steps  will  be  taken  to  that  end.  This  is 
in  reply  to  yours  of  September  5th."  Subsequently  an 
employee  of  the  respondent  came  to  Eochester  and 
examined  the  car  and  did  not  put  it  in  workable 
condition. 

Those  facts  and  the  evidence  in  behalf  of  the  appellant 
would  have  i)ermitted  the  jury  to  find  that  the  delivery 
of  the  automobile  was  absolute  and  the  sale  thereof  con- 
summated. While  a  rule  of  law  is  that  there  cannot  be 
the  incident  of  a  warranty  unless  there  is  a  completed 
sale  and  absolute  delivery,  the  completeness  of  the  sale  in 
this  case  was  not  destroyed  by  the  fact,  if  it  existed,  that 
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a  part  of  the  contract  was  that  appellant  might  exchange 
the  car,  in  case  it  did  not  fulfill  the  warranties.  No  con- 
dition had  to  be  accomplished  before  the  title  passed. 
The  return  and  exchange,  if  made,  would  simply  divest 
the  title  which  had  vested  under  the  contract.  The  jury 
would  have  been  permitted  to  find  also  that  the  Thomp- 
son Company,  as  the  agent  of  the  respondent,  made  the 
sale  and  the  accompanying  warranties  to  the  appellant. 
Without  intending  to  analyze  the  evidence,  or  allot  to 
any  item  thereof  its  due  proportion  of  weight  or  persua- 
siveness, we  state  that  the  jury  might  have  reasonably 
inferred  the  authorization  to  the  Thompson  Company,  if 
respondent's  agent,  to  make  the  warranties,  from  the  fact, 
considered  with  the  other  evidence,  that  the  circular  here- 
inbefore referred  to  contained  statements  which  were  the 
equivalents  of  the  warranties.  The  circular  permitted  the 
inference  that  the  respondent  deemed  it  necessary  or  use- 
ful that  the  afl&rmations  of  quality  which  it  contained 
should  be  made  in  accomplishing  the  sales  of  cars  of  the 
type  of  which  it  spoke  and  expected  and  authorized  its 
agent  to  do  that  which  it  thus  indicated  to  be  essential 
to  the  fulfillment  of  the  object  of  the  agency. 

The  evidence  entitled  the  plaintiff  to  have  the  issues 
submitted  to  the  jury,  and  the  order  of  the  Appellate 
Division  and  the  judgment  entered  thereon  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

CULLEN,    Ch.    J.,    HaIGHT,    WeRNER,    WiLLARD  B ART- 
LETT  and  HiscocK,  JJ.,  concur;  Chase,  J.,  absent. 
Judgment  reversed,  etc. 


408  CoNYES  t\  Oceanic  Amusement  Co.       [June, 


statement  of  case.  [Vol.  202. 


Alfred  W.  Conyes,  R(\sj)ondent,  i\  Oceanic  Amusement 
Company,  Appellant. 

Blaster  and  servant  —  assumption  of  risks  by  servant — servant 
cannot  recover  in  common-law  action  when  it  does  not  appear 
that  master  failed  to  supply  him  with  safe  and  proper  appliances 
and  reasonably  competent  feUow-servants. 

1.  Under  the  eomnion-law  rule  a  servant,  in  the  work  upon  which 
the  master  employs  hiiu,  assumes  as  j^art  of  the  ordinary  risks 
attendant  upon,  or  liiiplitHl  from  the  nature  of,  the  work,  such 
as  arise  froui  the  ix>ssible  negligence  of  competent  fellow-servants. 

2,  PlaintiflF  while  employed  by  the  defendant  as  one  of  the  per- 
formers in  a  spectacular  play  and  retilistic  show,  was  injured  by  a 
fall  resulting  from  the  brefiking  of  a  rope  which  was  used  by 
him  in  the  performance.  The  safety  of  defendant  in  that  respect 
depended  largely  uix>n  care  and  judgment  in  determining  when 
the  rope  had  been  so  worn  as  to  make  it  unsafe.  This  rested  in  the 
vigilance  of  plaintiflTs  co-employees  and  fellow-servants,  any  one 
of  a  number  of  whom  might  have  changed  the  rope,  a  quantity  of 
which  was  provided  for  that  purpose.  Jfeld,  that  it  does  not 
appear  that  the  defendant  failed  to  provide  the  plaintiff  with 
reasonably  safe  and  pro[)er  means  to  perform  his  act,  or  with  reason- 
ably competent  fellow-employees  and  performers,  and  hence  he 
cannot  recover. 

Conyes  v.  Oceanic  Amuaement  Co.,  132  App.  Div.  933,  reversed. 

(Argued  May  18,  1911;  decided  June  16,  1911.) 

Appeal  from  so  much  of  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  May  12,  1901),  as  affirms  in  part  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  Berton  Reed  for  appellant.  The  plaintiff  failed  to 
make  out  a  cause  of  action.  {Hudson  v.  O.  &  *S.  Co., 
110  N.  Y.  025;  La  Cray  v.  .V.  3\,  /..  E.  &  W.  R,  R.  Co., 
132  N.  Y.  570.)  The  mere  bi-eaking  of  the  rope,  unex- 
plained^ does  not  cu'eate  a  cause  of  action.    The  doctriae 
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of  res  ipsa  loquitur  does  not  apply.  {Vogel  v.  A.  B.  Co., 
180  N.  Y.  373;  Ivers  v.  M.  D.  Co.,  84  App.  Div.  27; 
Bums  V.  O.  S.  Co.,  188  N.  Y.  175;  Damjanovic  v.  H. 
H.y  etc.,  Co.,  119  App.  Div.  12;  Quigley  v.  Levering,  167 
N.  Y.  58.)  There  is  no  foundation  in  law  for  plaintiff's 
claim  that  defendant  failed  to  furnish  him  with  safe 
appliances.  {Cregan  v.  Marion,  126  N.  Y.  568  ;  Dingley 
V.  Star  Knitting  Co.,  134  N.  Y.  552;  Neubamer  v.  N. 
Y.  &  L.  E.  R.  R.  Co.,  101  N.  Y.  606;  Vogel  v.  A.  B. 
Co.,  180  N.  Y.  373.) 

Frederick  N.  Van  Zandt  for  respondent.  Defendant's 
negligence  in  failing  to  supply  plaintiff  with  a  proper 
rope  with  which  to  perform  his  special  and  dangerous  act, 
and  in  failing  to  test  it  immediately  before  the  act  which 
resulted  in  his  injury,  was  clearly  established.  {Collins 
V.  Butler,  179  N.  Y.  156.) 

Chase,  J.  The  plaintiff  in  1904  while  employed  by  the 
defendant  as  one  of  the  performers  in  a  spectacular  play 
and  realistic  show  known  as  *^  Fighting  the  Flames  "  at 
^*  Dreamland,"  Coney  Island,  had  a  fall  resulting  in  per- 
sonal injuries.  While  engaged  as  a  performer  in  the  same 
play  in  1905  he  had  another  fall  resulting  in  further  per- 
sonal injuries.  This  action  is  brought  to  recover  damages 
for  such  injuries. 

.  The  jury  at  the  trial  rendered  a  verdict  in  his  favor 
stating  separately  his  damages  for  the  first  cause  of  action 
(alleged  injuries  resulting  from  fall  in  1904)  and  the  sec- 
ond cause  of  action  (alleged  injuries  resulting  from  fall  in 
1905).  An  appeal  was  taken  from  the  judgment  entered 
thereupon  to  the  Appellate  Division,  where  the  judgment 
so  far  as  it  was  based  upon  the  second  cause  of  action  was 
reversed  and  a  new  trial  granted,  and  the  judgment  so 
far  as  it  was  based  on  the  first  cause  of  action  was 
affirmed  by  a  divided  court.  An  appeal  is  taken  to 
this  court  from  said  judgment  so  far  as  it  affimied  the 
judgment  of  the  Trial  Term. 
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The  plaintiff's  part  in  such  performance  required  him 
while  in  the  dress  of  a  fireman  to  drive  the  horses  attached 
to  a  fire  engine  to  a  burning  building,  and  then  to  go  by 
a  rear  passageway  to  the  fifth  floor  of  such  building  and 
appear  at  a  window,  after  which  to  throw  a  rope  which 
was  fastened  and  coiled  by  the  window  to  the  groimd 
below,  and  after  making  two  turns  with  the  rope  aroimd 
a  hook  in  his  belt,  descend  on  the  rope  until  he  reached  a 
window  on  the  fourth  floor  where  a  woman  would  appear, 
and  then  for  the  purpose  of  accomplishing  her  rescue  take 
her  across  his  shoulder  and  with  such  burden  continue  his 
descent  on  the  rope  to  the  ground.  This  he  had  done  daily 
from  ten  to  twenty-two  times  each  day  for  about  twenty 
days  until,  on  June  15,  while  on  the  rope  with  the  woman 
a  few  feet  below  the  fourth  floor,  the  rope  broke  and  they 
fell  to  the  groimd. 

On  that  day  the  plaintiff  had  descended  the  rope  as 
stated  five  or  six  times  during  the  afternoon.  The  acci- 
dent occurred  during  the  first  performance  in  the  evening. 
The  complaint  alleges:  ^'That  said  fall  and  the  injuries 
resulting  therefrom  to  the  plaintiff  were  due  solely  to  the 
negligence  of  the  defendant  in  the  care,  control,  mainte- 
nance and  supervision  of  said  fire  show  or  entertainment 
and  in  not  providing  plaintiff  with  safe  and  proper  means 
to  perform  said  rescuing  act  and  in  not  providing  safe  and 
necessary  apparatus,  means  and  appliances  for  plaintiff's 
safety  while  performing  said  rescuing  act." 

There  is  a  singular  lack  of  evidence  in  the  record  from 
which  to  ascertain  who  are  the  officers  and  agents  of  the 
defendant  corporation.  It  does  not  appear  whether  the 
defendant  was  solely  engaged  in  producing  "Fighting 
the  Flames,"  or  whether  such  show  was  one  of  many 
maintained  by  it.  It  does  appear  that  a  person  named 
McCarthy  had  charge  of  the  fire  show,  but  that  another 
person  named  Murphy  had  charge  in  part  and  that  one 
De  Jaegers  paid  the  performers.  It  does  not  appear  what 
velation  these  three  persons  or  either  of  them  bore  to  the 
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defendant  as  a  corporation.  They  were  apparently  mem- 
bers of  the  troupe  giving  the  show,  as  distinguished  from 
the  officers  of  the  corporation.  It  is  more  apparent,  or  at 
least  probable,  that  they  were  immediately  connected 
with  those  engaged  in  giving  the  performance  instead  of 
with  the  corporation,  because  it  appears  that  at  some 
time  after  the  accident  the  plaintiff,  who  confessedly  had 
nothing  whatever  to  do  with  the  corporation,  became 
chief  of  the  fire  show.  The  plaintiff  testified  that  in  1904, 
after  he  had  been  employed  for  some  time  as  a  driver  of 
the  horses  attached  to  the  fire  engine,  he  had  a  conversa- 
tion with  McCarthy  and  De  Jaegers  and  was  asked  to 
do  the  part  subsequently  done  by  him  in  the  rescuing  act 
and  was  offered  fifty  cents  for  each  performance.  He 
further  testified:  "I  was  to  get  the  best  Manilla  hemp 
rope  to  be  furnished  by  the  firm  in  Murray  street  as  used 
to  furnish  the  rope  for  the  firemen  in  New  York."  He 
testified  that  McCarthy  made  that  statement  and  that  he 
also  said  that  the  rope  used  was  a  Manilla  hemp  rope. 
The  plaintiff  testified  that  the  rope  first  used  by  him  was 
a  hemp  rope  and  that  he  knew  a  good  rope  when  he  saw 
it.  The  rope  first  used  by  him  was  continued  in  use  for 
five  or  six  days  and  then  another  kind  of  rope  not  as 
strong  as  Manilla  hemp  rope  was  used.  A  large  quantity 
of  the  new  rope  was  purchased.  It  was  in  charge  of  the 
storeroom  keeper  who  testified:  "I  know  the  method 
employed  to  test  that  rope  before  these  acts  were  per- 
formed. The  minute  the  rope  was  put  there  I  generally 
cut  it  up  in  pices  of  the  necessary  length  and  put  every- 
body on  that  could  get  hold  of  it  —  all  the  idle  men  around 
there,  to  stretch  this  rope  *  *  *  and  put  it  away  tiU 
it  was  required."  He  further  testified:  "When  new  it 
will  stand  a  strain  of  one  thousand  pounds  or  more  with- 
out any  trouble  and  leave  a  margin  of  safety."  The 
plaintiff  also  testified  that  the  rope  "running  over  this 
hook  would  wear  it,  bum  it,  dry-bum,"  and  that  he  was 
getting  a  new  rope  every  four  or  five  days.    He  testified 
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that  he  did  not  have  time  personally  to  test  the  rope  but 
during  the  time  he  was  engaged  as  a  performer  in  the  rescue 
act  he  saw  the  rope  tested  six  times  by  several  men  putting 
their  weight  on  the  rope  as  it  hung  from  the  window. 

The  plaintiff  could  not  have  had  more  than  about  four 
or  five  diffei'ent  ropes  during  the  twenty  days  in  which 
he  was  engaged  in  the  performance.  He  had  been 
engaged  as  a  fireman  and  as  a  performer  in  fire  shows 
for  years  and  knew  a  Manilla  hemp  hope  when  he  saw  it. 
He  continued  giving  the  performance  for  one  himdred 
and  fifty  to  three  hundred  and  thirty  times  with  ropes 
that  he  must  have  known  were  not  Manilla  hemp  ropes 
and  thereby  acquiesced  in  the  use  of  such  ropes.  Even  if 
Manilla  hemp  rope  had  at  all  times  been  used,  it,  like 
other  rope,  would  soon  become  unsafe.  The  continued 
safety  of  the  plaintiff  depended  more  upon  care  and  judg- 
ment in  determining  when  the  rope  used  had  been  so 
worn  or  dry-burned  as  to  make  it  imsafe,  than  upon  the 
kind  or  quality  of  rope  used.  So  far  as  appears  from  the 
record,  except  in  the  one  instance  when  the  accident 
occurred,  the  rope  in  use  at  that  time  lasted  as  well  as 
Manilla  hemp  rope.  The  plaintiff's  safety  in  descending 
the  rope,  so  far  as  it  depended  upon  the  rope  itself,  rested 
in  the  vigilance  of  the  plaintiff's  co-employees  and  feUow- 
servants.  He  testified  that  there  were  thirty-four  men 
working  there  and  that  any  of  them  might  change  the 
ropes.  This  action  is  not  brought  under  the  Employers' 
Liability  Act  but  rests  wholly  upon  the  common  law.  We 
repeat  that  it  does  not  appear  that  McCarthy  or  either  of 
the  other  persons  mentioned  in  the  record  was  an  ofl&oer 
or  imqualified  representative  of  the  defendant. 

The  principle  upon  which  actions  are  allowed  against  a 
master  by  his  servant  is  the  obligation  resting. upon  the 
former  to  provide  adequate  and  safe  appliances,  and  such 
as  are  usual  in  the  particular  business  in  which  the  serv- 
ant is  employed.  That  is  a  duty  ilnplied  from  their  con- 
tract, and  the  failure  of  the  master  in  that  duty  leaves 
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him  responsible  to  the  servant  for  injuries  accruing.  But 
if  the  master  has  performed  his  duty  in  that  respect  the 
servant  takes  all  the  risks  involved  in  the  work  in  which  he 
is  engaged,  and  of  his  own  and  his  fellow-servant's  negli- 
gence.    {Hudsony.  Ocean  Steamship  Co.j  110 N.  Y.  625.) 

This  court;,  in  the  opinion  in  Vogel  v.  American  Bridge 
Company  (180  N.  Y.  373),  referring  to  the  facts  in  that 
case,  say:  "The  foreman,  or  ^boss  of  the  job,' as  he  is 
called,  was  one  McMahon,  a  competent  man,  and  the 
workmen  were  under  his  directions.  His  authority  com- 
prehended the  management  of  the  work  and  the  employ- 
ment, or  discharge,  of  the  workmen  on  the  job.  At  the 
time  the  accident  occurred,  the  men  were  engaged  in  rais- 
ing one  of  the  trusses  to  an  upright  position;  in  order 
thereafter  to  raise  it  into  its  place  in  the  roof.  This  was 
effected  by  a  rope  attached  to  the  peak  of  the  truss,  which 
ran  to  the  block  and  tackle  of  a  pole,  or  derrick.  A  rope, 
which  lay  upon  the  groimd,  being  examined  by  some  of 
the  men,  was  rejected  by  them,  as  not  being  strong  enough. 
They  proceeded  to  the  toolhouse  to  get  another  rope  and, 
having  been  asked  by  the  foreman  their  purpose,  were  told 
by  him  to  go  back  and  use  the  one  they  had;  saying:  ^  It 
is  strong  enough.'  They  did  so  and  made  the  rope  fast. 
Before  the  truss  was  raised  into  position,  the  rope  broke 
and  the  truss  fell  upon  the  plaintiff  and  broke  his  leg." 
(p.  375.)  The  court  in  that  opinion  further  say:  "  Under 
the  rule,  as  settled  in  this  court  in  a  number  of  cases, 
more  or  less  similar  to  this  in  the  cardinal  facts,  the  serv- 
ant, in  the  work  upon  which  the  master  employs  him, 
assumes  as  part  of  the  ordinary  risks  attendant  upon,  or 
implied  from  the  nature  of,  the  work,  such  as  arise  from 
the  possible  negligence  of  competent  fellow-servants. 
{Quigley  v.  Levering,  167  N.  Y.  58.)"  (p.  376.)  {McCon- 
nell  V.  Morse  I.  W,  &  D.  D.  Co.,  187  N.  Y.  341,  346.) 

In  this  case  the  rope,  regardless  of  quality,  would 
sooner  or  later,  become  unsafe  for  plaintiff's  use.  The 
amoimt  of  wear  or  dry-burning  of  the  rope  depended 
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upon  the  condition  of  the  atmosphere  and  the  way  the 
rope  was  woimd  about  the  hook  and  used  by  the  plaintiff 
in  descending  thereon.  No  one  knew  this  better  than  the 
plaintiff.  There  was  in  the  storeroom  at  all  times  a  quan- 
tity of  new  rope  cut  in  the  right  lengths  for  use.  It  was 
the  duty  of  those  engaged  in  the  show  as  the  plaintiff's 
fellow -servants  and  co-employees  to  maintain  such  an 
inspection  of  the  rope  in  use  f  i^om  time  to  time  as  to  pre- 
vent its  use  after  it  had  become  unsafe.  The  negligence, 
if  any,  was  in  their  failure  to  perform  that  duty. 

It  does  not  appear  that  the  defendant  failed  to  provide 
the  plaintiff  with  reasonably  safe  and  proper  means  to 
perfoi-m  his  rescuing  act,  or  with  reasonably  competent 
fellow -employees  and  performei's. 

The  judgment  should  be  reversed  and  a  new  trial  gr^inted, 
with  costs  to  abide  the  event. 

Cltxen,  Ch.  J.,  Gray,  Vann,  Wili^rd  BARTLETrand 
HiscocK,  JJ.,  concur;  Collin,  J.,  dissents. 

Judgment  reversed,  etc. 


Flora  Carson,  Respondent,  v.  Vili^ge  op*  Dresden, 

Appellant. 

Negli^nce  — •  action  against  village  corporation  —  insufficiency 
of  notice  of  accident  required  by  Village  liaw  — when  right  to 
object  not  waived. 

1.  A  statement  filed  with  a  village  clerk  as  a  condition  precedent 
to  the  maintenance  of  an  action  for  damages  for  a  personal  injury 
which  reiids:  '*!  claim  a  cause  of  action  against  said  Village  of 
Dresden  for  $5,000  by  reason  of  defects  in  a  sidewalk  in  said  village 
on  Seneca  street,  and  the  following  is  a  statement  of  such  cause  of 
action:  On  the  12th  day  of  January,  1907,  I  was' walking  along  said 
street  and  stepped  upon  a  plank,  which  was  loose,  and  my  feet 
went  into  a  hole,"  fails  to  give  any  description  of  the  place  where 
the  accident  hapi)ened,  and  hence  is  not  a  compliance  with  the 
requirements  of  section  322  of  the  Village  Law  (L.  1897,  ch.  414;  Cons. 
Laws,  ch.  64,  §  34L) 
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2.  The  statement  being  insufficient,  an  admission  by  counsel. for 
defendant  of  ''filing  and  service  of  notice  as  stated  in  the  com- 
plaint," followed  by  a  statement  that  he  did  ^^  not  admit  the  notice 
was  a  compliance  with  the  statute  '^  is  not  a  waiver  of  the  right  to 
object  to  its  insufficiency. 

Carson  v.  Village  of  Dresden^  137  App.  Div.  927,  reversed. 

(Argued  June  6,  1011;  decided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  15,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.     . 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

W.  Smith  O^Brien  for  appellant.  Plaintiff  failed  to 
comply  with  section  322  of  the  Village  Law.  {Purdy  v. 
City  of  New  York,  193  N.  Y.  521;  Rauber  v.  Village  of 
Wellsvilley  83  App.  Div.  581;  Curry  v.  City  of  Buffalo^ 
135  N.  Y.  366;  Reining  v.  City  of  Buffalo,  102  N.  Y.  308.) 
Defendant  did  not  waive  its  right  to  object  to  the  insuf- 
ficiency of  the  statement.  {Kennedy  v.  Mayor,  etc.,  34 
App.  Div.  311;  Sheehy  v.  City  of  New  York,  29  App. 
Div.  263;  Borst  v.  Town  of  Sharon,  24  App.  Div.  599; 
Hamilton  v.  City  of  Btiffalo,  55  App.  Div.  423.) 

M.  A.  Leary  for  respondent.  Defendant  is  estopped  by 
its  stipulation  on  the  first  trial  from  questioning  the  suf- 
ficiency of  the  notice.  {Stemmler  v.  Mayor,  etc.,  179 
N.  Y.  473;  Donovan  v.  Twist,  119  App.  Div.  734;  Qleason 
V.  Baldwin,  152  N.  Y.  211;  Hines  v.  N.  Y.  E.  R.  R.  Co., 
149  N.  Y.  159;  Fortunato  v.  Mayor,  etc.,  74  App.  Div. 
441;  Matter  of  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y. 
447;  Cowenhoven  v.  Ball,  118 N.  Y.  231;  Dubucv.  Lazell, 
Dailey  &  Co.,  1S2  N.  Y.  486.) 

Gray,  J.  The  plaintiff  brought  this  action  against  the 
defendant  to  recover  damages;  claiming  to  have  sustained 
personal  injuries  in  falling  upon  a  defective  sidewalk. 
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She  had  a  verdict  in  her  favor  and  the  judgment  entered 
thereon  has  been  aflSrmed  by  the  Appellate  Division. 
Upon  the  defendant's  appeal  to  this  court,  several  ques. 
tions  have  been  presented;  but  the  only  one,  which 
demands  consideration,  relates  to  the  sufficiency  of  the 
statement  of  the  plaintiff's  claim  filed  with  the  village 
clerk.  The  statute,  (VUlage  Law,  Sec.  322,  L.  1897,  ch. 
414),  provides  that  **  no  action  shall  be  maintained  against 
the  village  for  damages  for  a  personal  injury  *  *  * 
unless  a  written  verified  statement  of  the  nature  of  the 
claim  and  of  the  time  and  place  at  which  such  injury  is 
alleged  to  have  been  received  shall  have  been  filed,"  etc. 
The  plaintiff  alleged  in  the  complaint  that  such  a  state- 
ment, following  the  language  of  the  statute,  was  filed. 
The  defendant's  answer  admitted  that  **  a  statement  of 
plaintiff's  alleged  claim  against  defendant  was  filed; "  but 
denied  "  that  such  statement  was  sufficient  under  the 
statute."  On  the  trial,  the  plaintiff  did  not  offer  in  evi- 
dence the  statement;  but  the  defendant,  at  the  conclusion 
of  the  plaintiff's  case,  put  it  in  evidence  and  based  a 
motion  for  a  nonsuit  upon  its  inadequacy  under  the 
requirements  of  the  Village  Law.  The  motion  was  denied 
and  the  ruling  was  excepted  to.  The  statement  was 
addressed  to  the  trustees  and  village  clerk  and  read  as 
follows:  "  I  claim  a  cause  of  action  against  said  Village 
of  Dresden  for  $5,000,  by  reason  of  defects  in  a  sidewalk 
in  said  village  on  Seneca  street  and  the  following  is  a 
statement  of  such  cause  of  action:  On  the  12th  day  of 
January,  1907,  I  was  walking  along  said  street  and 
stepped  upon  a  plank  which  was  loose  and  my  feet  went 
into  a  hole  ; "  continuing  by  stating  the  nature  of  her 
fall  and  consequent  injury.  This  statement  of  the  plain- 
tiff's claim  was  not  a  compliance  with  the  provision  of 
the  Village  Law;  for  it  failed  to  give  any  description  of 
the  place  where  the  accident  happened.  Seneca  street  is 
three-quarters  of  a  mile  in  length  and  this  notice  does  not 
give  the  slightest  indication  upon  which  side  of  the  street, 
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or  in  what  part  of  it,  the  plaintiff  fell.  As  we  held  in 
the  case  of  Purdy  v.  City  of  New  York,  (193  N.  Y.  521), 
the  statute  requires  "  such  a  statement  as  will  enable  the 
municipal  authorities  to  locate  the  place  and  fix  the  time 
of  an  accident."  In  that  case  a  notice  was  held  to  be 
fatally  defective,  which  stated,  **  Whilst  walking  along 
the  sidewalk  on  Milford  street,  Borough  of  Brooklyn,  in 
the  night  time,  I  was  caused  to  fall  into  an  opening,  gully, 
or  trench  running  across  said  sidewalk,  "etc.  (p.  523.)  There 
was  even  an  attempt  at  greater  particularity  than  in  this 
case,  in  referring  to  the  trench;  but  it  was  held  that,  with 
a  street  a  mile  in  length,  such  a  statement,  not  fixing  the 
side  of  it,  or  a  point  in  it,  had  failed  to  comply  with  the 
law.  The  statute  was  not  intended  to  make  difficult 
the  recovery  of  any  just  claim  for  damages;  it  was 
intended  to  protect  the  municipality,  as  far  as  reasonably 
poeasible,  by  requiring  that  a  notice  of  the  claim  be  given, 
which  shall  apprise  it  sufficiently  for  the  purposes  of  an 
investigation  by  its  officials  into  the  merits.  There  was 
no  reason  for  the  plaintiff's  failure  to  comply,  at  least 
substantially,  with  the  statute  and  for  her  filing  so  vague 
a  statement  of  the  occurrence. 

It  is  contended,  however,  by  the  plaintiff  that  the 
defendant  had  stipulated  away  its  right  to  object  to  the 
sufficiency  of  the  statement  of  her  claim.  Upon  the  open- 
ing of  the  trial  this  took  place:  the  plaintiff's  coimsel 
"  offered  in  evidence  the  following  admission  and  stipula- 
tion, {sic),  from  the  record  made  upon  the  trial  of  this 
action  when  it  was  tried  the  first  time,  in  the  following 
words:  Mr.  Leary:  Will  it  be  admitted  that  a  written 
verified  statement  of  the  nature  of  the  claim  in  suit,  and 
the  time  when  and  the  place  where  the  injury  was  received, 
was  filed  with  the  Village  Clerk  as  required  by  statute 
within  six  months  after  the  cause  of  action  had  accrued, 
and  that  the  action  was  not  commenced  imtil  after  the 
expiration  of  thirty  days  after  the  claim  was  filed,  but  was 
commenced  within  a  year  after  the  cause  of  action  had 
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accrued  ?  Mr.  O'Brien :  We  admit  the  filing  and  service  of 
the  notice  as  alleged  in  the  complaint,  and  that  the  action 
was  commenced  within  the  time  stated  therein."  There- 
upon the  defendant's  counsel  stated  that  he  did  "not 
admit  the  notice  was  a  compliance  with  the  statute." 
The  trial  court  held  with  the  plaintiff,  that  the  stipulation 
was,  and  remained,  effective  as  a  waiver.  In  so  holding  the 
court  erred.  I  think  that  the  admission  of  defendant's  coun- 
sel, relied  upon,  was  no  broader  than  a  concession  as  to  the 
filing  and  service  of  the  statement,  as  the  complaint  had 
alleged,  and  that  was  not  a  waiver  of  the  right  to  object 
to  its  sufficiency  under  the  statute.  The  filing  of  the 
statement  was  a  condition  precedent  to  the  maintenance 
of  the  action.  "No  action  shall  be  maintained  »  *  * 
imless  a  written  verified  statement  *  *  *  shall  have 
been  filed,"  is  the  language  of  section  322  of  the  Village 
Law  and  that  makes  it  essential  to  the  cause  of  action 
that  the  statement,  as  prescribed,  be  alleged  and  proved. 
The  provision  is  prohibitive  of  a  recovery  until  perform- 
ance be  shown.  {Winter  v.  City  of  Niagara  Falls,  190 
N.  Y.  198;  Curry  y.  City  of  Buffalo,  135  id.  366;  Reining 
V.  City  of  Buffalo,  102  id.  308.)  If  we  might  assume  that 
the  defendant's  counsel  could  waive  the  requirement  of 
the  statute,  as  to  which  I  have  grave  doubts,  there  still 
remains  the  insuperable  difficulty  that  the  admission  of 
"filing  and  service  of  the  notice  as  alleged  in  the  com- 
plaint "  was  not  effective  for  anything,  if  the  statement 
itself  was  insufficient  in  law.  That  is  to  say,  the  admis- 
sion left  it  still  to  be  determined  as  a  question  of  law, 
whether  the  statement  alleged  in  the  complaint  to  have 
been  filed  was  a  sufficient  compliance  with  the  statute. 

I  advise  that  the  judgment  of  the  Appellate  Division 
and  of  the  Trial  Term  should  be  reversed  and  that  a  new 
trial  be  ordered,  with  costs  to  abide  the  event. 

CuLLEN,  Oh.  J.,  Haiqht,  Vann,  Werner,  HiscocKand 
Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Sophia  Heiberqer  et  al.,  as  Executors  of  William 
Heiberger,  Deceased,  Bespondents,  v.  Benzion 
Karfiol,  Appellant. 

Vendor  and  purcliaser  —  action  to  enforce  specific  performance  of 
contract  to  purchase  real  estate — marketable  title. 

Where  the  record  of  a  lost  deed  fails  to  sho^  the  name  of  the 
grantee,  but  the  record  of  a  purchase-money  uiortKa^e  of  even  date 
shows  that  it  was  given  by  one  therein  named  as  the  grantee  of  the 
same  premises  described  in  the  deed,  and  the  record  also  shows  the 
later  satisfaction  and  discharge  of  such  mortgage  by  the  grantor 
named  in  the  deed  as  it  is  recorded,  such  grantor  or  those  claiming 
under  him  are  estopped  from  asserting  that  he  had  not  conveyed 
the  property,  and  no  reasonable  doubt  is  raised  which  renders  the 
title  unmarketable  or  affects  its  value. 

Heiberger  v.  Karfiol,  184  App.  Div.  986,  affirmed. 

(Submitted  June  8,  1011;  decided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  October  12,  1909,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Herman  S.  Bachrach  and  C.  G.  Bachrach  for  appel- 
lant. The  omission  of  the  name  of  the  grantee  from  the 
deed  of  Marvin  Palmer  rendered  that  deed  ineffective  and 
void.  {Allen  v.  WithroWy  110  U.  S.  119;  Arguello  v. 
Bours,  67  Cal.  447;  Hardin  v.  Hardin,  32  S.  C.  599; 
Mickey  v.  Barton,  194  111.  446;  Clark  v.  Butts,  73  Minn. 
361.)  A  purchaser  will  not  be  required  to  take  a  title 
which  depends  for  its  completeness  upon  parol  evidence. 
{Irving  v.  Campbell,  121  N.  Y.  353;  Moore  v.  Williams, 
115  N.  Y.  586;  Weinstein  v.  Weher,  178  N.  Y.  94;  Gor- 
man V.  Gorman,  40  App.  Div.  225;  M,  L.  Ins,  Co.  v. 
Dake,  87  N.  Y.  257.)  The  purchaser  of  real  property  will 
not  be  compelled  to  take  title  to  property,  the  title  to 


420  Heiberger  v.  Karfiol.  [June, 


Opinion  of  the  Court,  i)er  (jRAY.  J.  [Vol.  202. 


which  may  he  fairly  questional.  If  there  is  a  defect  in 
the  title,  such  that  a  reasonable  man  would  hesitate  to 
take  it,  specific  performance  should  not  be  decreed. 
{Vought  V.  Williams,  120  N.  Y.  253;  McPherson  v. 
Schade,  145)  N.  Y.  IfJ;  Brokaic  v.  Duffy,  1(>5  N.  Y.  391; 
Fowler  v.  Manheimer^  70  App.  Div.  5H;  178  N.  Y.  581; 
Empire  Co.  v.  Sayre,  107  App.  Div.  415.) 

Edward  T,  Horwill  for  respondents.  The  unanimous 
aflSrmance  by  the  Appellate  Division  settles  the  question 
of  the  marketability  of  this  title.  {Si.  Stepheii^s  Church 
V.  Church  of  Transfiguration,  201  N.  Y.  1.)  Defects  in 
the  record  or  paper  title  may  be  cured  or  removed  by 
parol  evidence.  {Hellreigel  v.  Manning,  97  N.  Y.  56; 
Seymour  v.  De  Lance y,  Hopk.  43(5;  Miller  v.  AlOrComb, 
26  Wend.  229;  Fagen  v.  Davison,  2  Duer,  153;  Brook- 
lyn  Park  Com,  v.  Armstrong,  45  Is .  Y.  234;  Murray  v. 
Harway,  56  N.  Y.  337;  Shriver  v.  Shrive r,  86  N.  Y. 
575;  Coleman  v.  Bnich,  132  App.  Div.  716.)  To  sustain 
a  defense  of  defect  of  title  in  an  action  to  compel  the  per- 
formance of  a  contract  for  the  purchase  of  land,  there 
must  be  at  least  a  reasonable  doubt  as  to  the  vendor's 
title,  such  as  affects  its  value  and  would  interfere  with  a 
sale  of  land  to  a  reasonable  purchaser.  {Hellreigel  v. 
Manning,  97  N.  Y.  56.) 

Gray,  J.  The  action  was  brought  to  compel  the 
defendant  specifically  to  perform  a  contract,  in  which  he 
had  agreed  to  purchase  of  the  plaintiffs  certain  real  prop- 
erty. The  plaintiffs  recovered  a  judgment,  which  the 
Appellate  Division  has  affirmed.  The  one  objection  to 
the  plaintiffs'  title,  which  the  defendant  insists  upon,  in 
this  court,  is  the  omission  of  the  name  of  a  grantee  in  a 
deed  from  Mai-vin  Palmer,  in  1873;  then  the  owner  of  the 
premises.  This  omission  was  not  made  to  appear  from 
the  original  deed,  but  from  its  record  in  the  register's 
office.  It  was  proved  upon  the  trial  that  the  deed  was 
lost  and  could  not  be  produced;  but  the  trial  court  found 
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as  a  fact  that,  when  deUvered  to  the  register  for  record, 
it  contained  the  name  of  Patrick  Newman,  as  grantee. 
Other  facts  found  were  that  "the  original  indices  of 
grantors  and  grantees  in  use,  in  1873,  refer  to  the  name 
of  Patrick  Newman,  as  being  the  name,  which  was  in 
the  original  deed,"  and  that  a  purchase-money  mortgage 
was  given  by  Newman  to  Pahner,  of  the  same  date  as 
the  deed,  which  was  recorded  simultaneously  with  it  and 
**  refers  to  such  deed  as  containing  the  name  of  Patrick 
Newman  as  grantee."  This  mortgage  appears  of  record 
to  have  been  satisfied  and  to  have  been  discharged  by 
Pahner  within  two  years  of  its  execution.  The  finding 
of  the  trial  co\u*t,  that  the  original  deed  contained  the 
name  of  the  grantee,  when  delivered  for  record,  in  view 
of  the  unanimous  affirmance  of  the  judgment  by  the 
Appellate  Division,  must  be  regarded  as  conclusive.  But 
it  is  contended  by  the  appellant  that,  as  the  judgment 
rests  upon  record  evidence  and  the  testimony  of  wit- 
nesses, however  binding  upon  the  parties  to  this  action, 
it  would  not  conclude  the  heirs  of  Palmer.  It  is  argued, 
in  his  behalf,  that  a  court  of  equity  should  not  require 
a  purchaser  to  take  a  title,  which  depends  for  its  com- 
pleteness upon  parol  evidence,  and  which  may  fairly  be 
questioned  thereafter.  That  is,  doubtless,  the  rule  and 
a  purchaser  will  not  be  required  to  take  a  title  which 
is  so  defective  as  that  he  may  be  left  to  defend  his  pos- 
session by  litigation.  If  the  fact  were  shown  that  the 
original  deed  from  Palmer  contained  no  name  of  a 
grantee,  instead  of  the  fact  being  that  the  register  had 
been  careless  in  recording  it  upon  his  books;  if,  even,  the 
evidence  to  estabhsh .  the  fact  of  the  grantee's  name 
having  been  in  the  de^  was  so  inconclusive  as  to  leave 
room  for  reasonable  doubt  hereafter  by  Palmer's  heirs,  I 
should  doubt  the  correctness  and  justice  of  this  decree. 
That  is  not  the  case.  The  evidence  of  record  is  absolutely 
conclusive  upon  any  one,  who  might  claim  imder  Palmer, 
upon  the  ground  discussed.     The  record  of  the  purchase- 
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money  mortgage  given  by  Newman  to  Palmer,  reciting 
that  it  conveyed  the  same  premises,  which  had  been  con- 
veyed to  him  by  Pahner  by  deed,  etc.,  and  that  it  was 
"  to  secure  the  payment  of  a  part  of  the  purchase  money 
therefor,"  with  the  record  of  its  later  satisfaction  and  dis- 
charge by  Palmer,  would  estop  Palmer,  or  those  claiming 
under  him,  from  ever  asserting  that  he  had  not  conveyed 
the  property. 

In  the  case  of  Hellreigel  v.  Manning^  (97  N.  Y.  56),  a 
similar  action  to  this,  in  the  chain  of  title,  the  defect 
alleged  was  that  the  records  did  not  show  that  one  Electa 
Wilds  had  conveyed  the  land.  They  showed  that  some 
years  after  she  acquired  it,  one  Electa  Wilder  had  exe- 
cuted a  deed,  which  was  lost.  The  plaintiff  gave  evi- 
dence in  support  of  his  contention  that  there  had  been  a 
mistake  in  the  recording  and  succeeded  in  obtaining  a 
decree  for  specific  performance.  In  this  court,  there  was 
an  affirmance;  Judge  Earl,  speaking  for  the  court,  after 
holding  that  the  plaintiff  proved  conclusively  that  there 
was  a  mistake  in  the  record,  saying  ''the  deed  to  Sna- 
shell,  (from  Electa  Wilder),  had  been  destroyed  after  the 
title  had  passed  out  of  him;  but  the  mortgage  given  back 
by  him  for  purchase  money  was  produced,  and  in  that 
Electa  Wilds  was  the  mortgagee."    (p.  59.) 

In  the  present  case,  no  defect  was  shown  to  have  been 
in  the  deed;  the  claim  is  based  upon  an  inference  from 
the  record,  which  the  indices  and  the  purchase-money 
mortgage  disprove,  conclusively,  as  to  every  one  who 
might  assert  it.  Therefore,  the  appeal  must  fail;  for  the 
reason  that,  though  the  appellant  raised  a  doubt  of  the 
plaintiffs'  title,  it  is  shown  not  to  be  a  reasonable  doubt, 
which  would  render  the  title  to  the  land  unmarketable,  or 
affect  its  value.  The  records,  which  furnished  the  groimd 
for  the  doubt,  furnish  the  enduring  evidence  to  dispel  it. 

The  judgment  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Werner,  Hiscock 
and  Collin,  JJ.,  concur. 

Judgment  affirmed,  with  costs. 
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John  R.  Davidson,  Appellant,  v.  Peter  V.  Stocky  et  al., 
Respondents. 

Beal  estate  brokers— when  sale  of  real  estate  is  defeated  by 
unreasonable  imposition  of  new  terms  by  the  vendor,  the  broker 
is  entitled  to  compensation. 

Where  a  sale  is  defeated,  not  by  reason  of  any  lack  of  ability  or 
willingness  on  the  part  of  the  intending  purchaser,  or  any  refusal 
on  his  part  to  comply  with  the  terms  prescribed  by  the  vendor  to 
the  broker  and  by  him  disclosed  to  the  buyer,  but  on  account  of 
the  unreasonable  imposition  of  new  terms  by  the  vendor,  by  whom 
the  broker  was  employed,  the  latter  is  entitled  to  his  compensation. 
iTanenbaum  v.  Boehm,  202  N.  Y.  293,  followed.) 

Davidson  v.  8tocky,  187  App.  Div.  945,  reversed. 

(Argued  June  12,  1911;  decided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  28,  1910,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  in  an  action  to  recover  a  real 
estate  broker's  commissions. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Bertram  L.  Kraus  for  appellant.  The  plaintiff  is  enti- 
tled to  recover,  having  brought  about  a  meeting  of  the 
minds  of  the  parties  on  the  terms  proposed  by  the  defend- 
ants, and  nothing  having  been  said  to  him  or  to  the  pur- 
chaser about  encroachments  he  cannot  be  denied  his 
commission  because  there  were  in  fact  encroachments,  but 
unrevealed  by  the  sellers  imtil  after  the  minds  of  the 
parties  had  met  and  a  contract  was  about  to  be  executed. 
{Stbbald  V.  B.  L  Co,,  83  N.  Y.  378;  Sotskiv.  Ginsberg, 
126  App.  Div.  441;  Kings  v.  Knowles,  122  App.  Div.  414; 
CuLsack  V.  Aikman,  93  App.  Div.  579;  Oildir  v.  Davis, 
137  N.  Y.  506;  Martin  v.  Wermann,  107  App.  Div.  42; 
Milifie  V.  /.  S.  D,  Co.,  120  App.  Div.  465;  Cohen  v.  Farley, 
28  Misc.  Eep.  168;  Scott  v.  Neuberger,  58  Misc.  Eep.  22.) 
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Abraham  Benedict  and  Charles  S.  Guggenheinier  for 
respondents.  The  plaintiff  was  employed  to  sell  the 
'^Brockholst,"  and  as  he  did  not  produce  a  purchaser 
ready,  able  and  willing  to  take  that  property  as  it  stood, 
he  has  not  earned  his  commission.  {Diamond  &  Co,  v. 
Hartley^  38  App.  Div.  87;  47  App.  Div.  1;  Hausmany. 
Herdtf elder y  81  App.  Div.  46;  Weihler  v.  Cook,,  77  App. 
Div.  637;  Keough  v.  Meyer,  127  App.  Div.  273;  Mutch- 
nick  y,  Davis y  130  App.  Div.  417;  Condictv.  Cowdrey, 
139  N.  Y.  273;  Conger  v.  Weaver,  20  N.  Y.  140;  Sib- 
bald  V.  B.  I.  Co.,  83  N.  Y.  378.) 

Willard  Bartlett,  J.  The  sole  issue  presented  by 
the  pleadings  in  this  case  was  the  question  whether  the 
plaintiff  procured  for  the  defendants  a  purchaser  for  the 
real  estate  mentioned  in  the  complaint  who  was  ready, 
able  and  willing  to  purchase  the  same  upon  the  terms  and 
at  the  price,  fixed  by  the  defendants,  to  wit,  the  sum  of 
$320,000. 

It  was  error  to  nonsuit  the  plaintiff  if  the  evidence  laid 
before  the  jury  would  have  warranted  them  in  answering 
that  question  in  the  affirmative. 

In  the  absence  of  contradiction,  that  evidence,  if 
believed,  would  not  only  have  justified  but  it  required  a 
finding  favorable  to  the  plaintiff. 

The  employment  of  the  plaintiff  to  procure  a  purchaser 
of  the  property  for  $320,000  was  admitted.  He  testified 
that  he  succeeded  in  getting  one  Mr.  James  Madden  to 
consent  to  pay  that  amount.  Mr.  Madden  gave  the 
plaintiff  a  check  for  $1,000  *'  to  bind  the  bargain,"  which 
the  plaintiff  turned  over  to  one  of  the  defendants,  who 
receipted  for  it  on  account  of  the  purchase  price  for  101 
West  85th  street.  New  York  city;  '^  Contract  to  be  signed 
at  the  office  of  Guggenheimer,  Untermeyer  and  Marshall, 
11  A.  M.,  Tuesday,  December  4th,  1906."  The  parties  met 
at  the  time  and  place  thus  specified  to  sig^n  the  contract, 
when  counsel  representing  the  defendants  said:   ''You 
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will  notice  I  have  put  a  clause  in  there  that  the  buyer 
takes  this  property  subject  to  any  and  all  encroachments." 
Mr.  Madden  inquired  what  encroachments  there  were 
and  was  told  that  the  defendants  did  not  know  there  wei-e 
any,  but  their  representative  nevertheless  insisted  that 
they  wanted  the  provision  in  the  contract.  "I  don't 
want  to  buy  a  piece  of  property  in  this  way,"  said  Mr. 
Madden;  "I  will  buy  it  —  I  will  close  the  matter  right 
up  now  if  you  will  take  these  encroachments  out."  This 
was  declined  and  the  parties  agreed  to  postpone  the  mat- 
ter for  a  week  or  ten  days  in  order  that  a  survey  might 
be  made.  It  appears  that  the  survey  showed  that  the 
building  encroached  upon  the  street  and  upon  adjoining 
property  to  such  an  extent  that  Mr.  Madden  thought  he 
ought  to  have  a  deduction  of  $5,000  from  the  purchase 
price  on  account  of  the  encroachments.  The  defendants 
would  allow  nothing  on  accoimt  thereof  and  no  contract 
was  ever  executed. 

According  to  the  plaintiflTs  testimony,  he  had  no 
intimation  of  the  existence  of  any  encroachments  until 
December  4th,  1906,  when  the  contract  was  to  have  been 
signed,  and,  as  has  already  been  shown,  Mr.  Madden  was 
ready  and  willing  on  that  day  to  sign  a  contract  binding 
him  to  buy  the  property  for  $820,000,  providing  nothing 
was  said  in  the  contract  about  any  encroachments. 

A  real  estate  broker  employed  by  a  landowner  to  effect 
the  sale  of  a  lot  of  land  has  earned  his  commission  when 
he  produces  a  purchaser  wUling  and  able  to  buy  upon  the 
terms  prescribed  by  the  landowner.  {Odder  v.  Davis, 
137  N.  Y.  504,  and  cases  therein  cited.) 

When  such  a  purchaser  has  been  procured,  who  assents 
to  all  the  terms  which  the  vendor  has  prescribed  to  the 
broker,  the  broker  cannot  be  deprived  of  his  commission 
by  the  vendor's  capricious  or  obstinate  insistence  upon 
additional  and  unreasonable  provisions  to  be  inserted  in 
the  contract  of  purchase.  In  such  a  case  the  broker  has 
done  all  that  the  vendor  employed  him  to  do  and  all  that 
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he  undertook  to  do.  The  sale  is  defeated  not  by  reason  of 
any  lack  of  ability  or  willingness  on  the  part  of  the  intend- 
ing purchaser,  or  any  refusal  on  his  part  to  comply  with 
the  terms  prescribed  by  the  vendor  to  the  broker  and  by 
him  disclosed  to  the  buyer,  but  on  accoimt  of  the  unrea- 
sonable imposition  of  new  terms  by  the  vendor.  The 
broker's  claim  to  compensation  cannot  thus  be  nullified. 
We  have  recently  held  in  the  case  of  Tanenbaum  v.  Boehm 
(202  N.  Y.  293)  that  a  broker's  claim  to  commissions 
for  effecting  a  lease  of  real  estate  cannot  be  defeated  in 
this  way.  The  same  rule,  of  course,  applies  to  the  case 
of  a  broker  employed  to  effect  a  sale. 

The  plaintiff's  proof  entitled  him  to  go  the  jury.  It 
was,  therefore,  error  to  direct  a  nonsuit,  and  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Werner,  Hiscock  and 
Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  reL 
The  Niagara  Falls  Hydraulic  Power  and 
Manufacturing  Company,  Appellant,  v.  The  State 
Board  of  Tax  Commissioners,  Eespondent. 

Tax  —  certiorari  to  review  asBesBinent  —  relator  muat  show 
affirmatively  that  assessment  is  excessive. 

In  certiorari  proceedings  to  review  taxes  it  is  incumbent  upon  the 
relator  to  show  affirmatively  that  the  assessment  imposed  is  exces- 
sive, and  this  is  true  although  the  trial  court  erred  in  considering 
certain  projjerty  an  element  of  a  special  franchise  where  it  appears 
that  the  valuation  of  the  franchise  as  a  whole  was  not  excessive. 

Reported  below,  140  App.  Div.  881. 

(Argued  May  29,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  12,  1910,  which  affirmed  an  order  of  Special  Term 


1911.]  People  ex  rel.  N.  F.,  etc.,  Co.  v.  Tax  Comrs.  427 

N.  Y.  Rep.]     Opinion  of  the  Court,  per  Cullen,  Ch.  J. 


dismissing  a  writ  of  certiorari  to  review  an  assessment  of 
relator's  special  franchise. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  L.  Romer  for  appellant.  The  trial  court  erred  in 
finding  that  the  value  of  relator's  right  to  take  water  in 
the  canal  from  Niagara  river  was  $23,453,231,  and  that 
the  proportionate  part  of  said  water  right  pertaining  to 
said  street  crossings  was  $704,312.  {Wright  v.  Delafieldj 
25  N.  Y.  266;  People  ex  rel.  K.  R.  E.  Co.  v.  O'Donnel, 
198  N.  Y.  48;  W.  M.  V.  Co.  v.  Brady,  181  N.  Y.  145.) 
The  right  to  draw  water  from  Niagara  river  is  not  tax- 
able by  the  state  board  of  tax  commissioners.  {People  ex 
rel.  N.  F.  H.  P.  &  M.  Co.  v.  Smith,  70  App.  Div.  543.) 

Thomas  Carmody,  Attomey-Oeneral  {W.  H.  Cudde- 
back  of  coimsel),  for  respondent.  The  relator  failed 
entirely  to  make  out  a  case  entitling  it  to  any  relief.  {Peo- 
ple ex  rel.  Champlainy.  Oray,  185  N.  Y.  196;  People 
ex  rel.  Herman  v.  Kaufman,  121  App.  Div.  599;  People 
ex  rel.  J.  Water  Works  v.  Tax  Comrs.,  196  N.  Y.  39; 
People  ex  rel.  E.  G.  L.  Co.  v.  Barker,  m  Hun,  21;  137 
N.  Y.  544;  People  ex  rel.  Eden  Musee  v.  Feitner,  60  App. 
Div.  282.)  There  was  no  error  or  defect  in  the  principle 
adopted  by  the  court  in  determining  the  value  of  the 
property  assessed,  i.  e.,  in  apportioning  the  value  of  the 
plant  in  gross  among  its  several  component  parts.  {State 
R.  R.  Tax  Cases,  92  U.  S.  575;  W.  U.  Tel.  Co.  v.  Tag- 
gart,  163  U.  S.  1;  Pullman  P.  Car  Co.  v.  Penna.,  141 
U.  S.  18;  Adams  Ex.  Co.  v.  Ohio  St.  Auditors,  165  U.  S. 
194;  People  ex  rel.  v.  Barker,  48  N.  Y.  70;  People  ex  rel. 
V.  Hicks,  40  Hun,  598;  105  N.  Y.  198;  People  v.  D.,  L. 
&  W.  R.  R.  Co.,  152  N.  Y.  490.) 

CuLLEN,  Ch.  J.  The  certiorari  in  this  case  was  issued 
to  review  the  determination  of  the  respondent,  the  state 
board  of  tax  commissioners,  in  the  assessment  of  the  special 
franchises  of  the  relator  in  the  city  of  Niagara  Falls. 
We  are  of  opinion  that  the  order  appealed  from  should  be 
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affirmed.  One  of  the  findings  made  by  the  trial  court  is: 
**  X.  The  valuation  of  the  relator's  special  franchise  fixed 
and  determined  by  the  State  Board  of  Tax  Commissioners 
for  the  year  IDOS  at  the  sum  of  $1S5,400  was  less  than  the 
actual  value  of  said  franchise. "  This  finding  of  fact  hav- 
ing been  imanimously  affirmed  by  the  Appellate  Division 
is  conclusive  on  us,  unless  it  appears  from  the  other  find- 
ings that  in  reaching  the  finding  quoted  the  trial  court 
adopted  a  principle  prejudicial  to  the  relator.  The  relator 
has  constructed  and  maintained  a  hydraulic  canal  on  its 
own  property  from  a  point  above  the  falls  to  a  point  below 
the  falls.  The  value  of  this  water  power  the  court  found 
to  be  in  excess  of  twenty-three  millions  of  dollars,  and 
treating  the  power  as  being  appurtenant  to  the  canal  it 
held  that  the  proportionate  part  of  that  value  appurtenant 
to  so  much  of  the  canal  as  was  included  in  the  street 
crossings  exceeded  seven  hundred  thousand  dollars.  The 
value  of  the  tangible  and  intangible  property,  as  fixed  by 
the  respondent,  was  $1S5,000.  If  the  court  was  right  in 
regarding  the  proix)rtionate  part  of  the  water  power  as 
part  of  the  tangible  pix)perty  in  the  streets  the  assess- 
ment fixed  by  the  respondent  was  far  too  low.  We 
think,  however,  that  the  trial  com't  erred  in  the  view 
entertained  by  it.  The  water  power  w^as  neither  a  part 
of  the  tangible  pi'oi)erty  within  the  lines  of  the  street,  to 
wit,  the  canal,  nor  was  it  any  part  of  the  special  fran- 
chise. Nevertheless,  we  think  the  relator  is  not  entitled  to 
have  the  ordei*s  below  reversed.  It  was  incumbent  on  the 
relator  to  affirmatively  show  that  the  assessment  imposed 
by  the  resix)ndent  was  excessive  {People  e^  rel 
Jamaica  Wafer  Supply  Co,  v.  State  Board  of  Tax  Com- 
mtssiojiers,  liH)  N.  Y.  31)),  and  though  the  trial  court 
erred  in  considering  the  water  power  as  an  element  of  the 
special  franchise,  we  think  the  relator  is  equally  in  eiTor 
in  the  claim  that  the  facts  it  established,  and  which  were 
foimd  by  the  trial  court,  entitled  it  to  a  reduction  of 
the  assessment.     In  consideration  of  the  privilege  given 
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to  construct  and  subsequently  to  widen  the  canal  across 
streets  in  the  village,  now  city,  of  Niagara  Falls,  the 
relator  agreed  to  construct  and  forever  maintain  bridges 
across  the  canal  at  the  intersection  of  several  streetsor  high- 
ways. The  trial  court  found  that  the  value  of  the  canal 
itself  or  the  land  on  which  it  was  built  was  $98,986.77, 
and  the  value  of  certain  bridges  which  the  relator  was 
bound  to  construct  and  maintain  was  $50,163.57,  making 
the  total  value  of  the  tangible  property  in  the  street 
$149,150.34,  or  about  $36,000  less  than  the  assessed  value. 
The  relator's  first  claim  is  that  these  bridges,  though  con- 
structed by  the  relator,  were  not  its  property  but  the 
property  of  the  public,  and,  therefore,  their  value  should 
have  been  deducted  from  the  assessment.  It  is  not  at  all 
necessary  to  determine  in  whom  the  title  to  the  bridges 
vested.  What  the  relator  was  to  be  assessed  for  was  not 
only  the  value  of  the  tangible  property  belonging  to  it 
but  the  value  of  the  privilege  of  crossing  and  severing  the 
streets  of  the  city. 

Assuming  for  the  discussion  that  the  bridges  became 
the  property  of  the  municipality,  the  only  effect  of  that 
assumption  is  to  increase  the  value  of  the  special  fran- 
chise or  right  to  cross  the  streets.  For  this  privilege  the 
relator  agreed  to  pay  the  cost  not  only  of  the  construction 
of  the  bridges  to  be  built  by  it  but  also  their  subsequent 
maintenance,  and  we  may  assume  that  the  privilege  was 
worth  what  the  relator  agreed  to  pay  and  did  pay  for  it. 
The  only  finding  the  relator  has  is  of  the  present  value  of 
the  bridges,  which  may  have  deteriorated  since  their  erec- 
tion, and  there  is  no  finding  as  to  the  cost  of  mainte- 
nance. We  think,  therefore,  that  despite  of  the  erro- 
neous view  of  the  trial  court  to  which  we  have  alluded, 
the  relator  did  not  show  itself  entitled  to  I'elief . 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Gray,  Haight,  Werner,  Willard  Bartlett,  Chase 
and  Collin,  JJ.,  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Petition  of  William  S.  Reynolds 
et  al.,  Appellants,  on  Behalf  of  Themselves  and  Other 
Citizens  of  the  State  of  New  York  to  Review  the  Present 
Apportionment  of  th«  State  into  Senate  and  Assembly 
Districts. 

George  H.  Cobb,  Temporary  President  of  the  Senate  of 

the  State  of  New  York,  et  al..  Respondents. 
David  C.  Miller  et  al..  Appellants,  v.  The  City  of  New- 
York  et  al.,  Respondents. 
In  the  Matter  of  the  Application  of  Alexander  T.  Porter, 
Appellant,  for  a  Writ  of  Mandamus  against  John  S. 
Whalen,  Secretary  of  State,  Respondent. 

State  senatorial  and  assembly  districts  —  apportionment  at 
extraordinary  session  of  1907  (chapter  727)  —  action  to  review 
such  apportionment  not  maintaixiable  against  attomey-^neral, 
governor,  president  of  senate  and  speaker  of  assembly  —  tax- 
payer's action  to  restrain  election  expenditures  about  to  be 
incurred  for  elections,  under  said  statute,  cannot  be  maintained 
—  objection  that  statute  was  passed  at  extraordinary  session  of 
leg^ature  untenable. 

1.  Three  proceedings  were  brought  to  have  the  legislative  appor- 
tionment act  passed  in  1907  (Ch.  727)  declared  unconstitutional  and 
void,  and  to  have  the  election  to  be  held  in  November,  1911,  con- 
ducted in  conformity  with  the  apportionment  made  by  the  Ck)nsti- 
tution  of  1895.  Held,  First,  there  was  then  no  warrant  for  the 
maintenance  of  such  a  proceeding  against  the  attorney-general,  the 
governor  of  the  state,  the  president  of  the  senate  and  the  speaker 
of  the  assembly.  Second,  a  taxpayer's  action  to  restrain  expendi- 
tures by  boards  of  election  in  the  enforcement  of  the  law  cannot  be 
maintained,  and  an  application  for  an  injunction  therein  was  prop- 
erly denied.  Equity  has  no  jurisdiction  over  contests  for  public 
office.  Third,  neither  such  action  nor  proceeding  can  be  main- 
tained by  reason  of  laches  on  the  part  of  the  moving  parties. 

2.  On  application  for  a  mandamus  to  the  secretary  of  stat«  com- 
manding that  officer  to  transmit  ejection  notices  in  accordance  with 
the  apportionment  of  1895  and  not  with  that  prescribed  by  the  act 
of  1907,  held,  first,  that  the  placing  of  the  counties  of  Richmond 
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and  Rockland  in  the  same  senatorial  district  complies  as  nearly  as 
possible  with  the  constitutional  provision  on  the  subject;  second^ 
that  the  objection  that  the  apportionment  was  made  at  an 
extraordinary  session  of  the  legislature  is  not  well  founded. 

Matter  of  Reynolds,  144  App.  Div.  458,  affirmed. 

Matter  cf  Porter  v.  Whalen,  128  App.  Div.  881,  affirmed. 

(Argued  July  26,  1911;  decided  July  26,  1911.) 

Appeal  in  the  first  above-entitled  proceeding  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  entered  May  12,  1911,  which 
reversed  an  order  of  Special  Term  overruling  objections 
to  the  jurisdiction  of  the  court  and  dismissed  the  proceed- 
ing; also  appeal  in  said  proceeding  from  an  order  of  said 
Appellate  Division,  entered  May  12, 1911,  which  dismissed 
an  appeal  from  an  order  of  Special  Term  dismissing  the 
proceeding  on  the  merits. 

Appeal  in  the  second  above-entitled  action,  by  permis- 
sion, from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  7,  1911,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  an  injunction  pendente  lite. 

The  following  questions  were  certified: 

**  1.  Does  chapter  727  of  the  Laws  of  1907  violate  any 
of  the  provisions  of  the  Constitution  of  the  state  of 
New  York  ? 

"  2.  Was  the  motion  of  the  plaintiffs  properly  denied 
as  a  matter  of  law  ? 

"3.  Can  a  taxpayer  maintain  an  action  to  enjoin  the 
board  of  elections  of  the  city  of  New  York  from  expend- 
ing the  moneys  of  said  city  necessary  to  hold  a  primary 
and  general  election  for  the  year  1911  in  the  several  sen- 
ate and  assembly  districts  in  said  city  as  organized  under 
chapter  727,  Laws  of  1907,  on  the  ground  that  said  chapter 
is  unconstitutional  ? " 

Appeal  in  the  third  above-entitled  proceeding  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in 
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the  third  judicial  department,  entered  August  20,  11*<>8, 
whi(*h  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  peremptoiy  writ  of  mandamus. 

The  facts,  so  far  as  material,  ai-e  stated  in  the  opinioEL 

Julien  T.  DavieSy  Charles  A.  Collin,  Charles  H.  Tiif- 
tle  and  Frank  K.  Johnston  for  appellants.  The  procedure 
adopted  in  Matter  of  Reynolds  was  proper  and  con- 
ferred jurisdiction  upon  the  court.  {State  ex  rel.  Attar- 
ney-General  v.  Cunningham,  81  Wis.  44<);  Giddings  v. 
Blacker,  98  Mich.  1;  Wildy  y,  Washburn,  16  Johns.  49; 
People  ex  rel,  Robinson  v.  Ferris,  30  N.  Y.  218;  Pope 
V.  Luff,  3  Hill,  413;  Richards  v.  Bayonne,  01  N.  J.  L. 
490;  Finlen  v.  Heinze,  27  Mont,  lot.)  A  taxpayer's 
action  is  a  proper  method  of  testing  the  validity  of  the 
apportionment.  {Rathbone  v.  Wirth,  150  N.  Y.  459; 
Bush  V.  Board  of  Supert'isors,  159  N.  Y.  212;  Peck  v. 
Belknap,  130  N.  Y.  394;  Meyers  v.  City  of  New  Yark, 
58  App.  Div.  534;  Rogers  v.  Board  of  Supennsors,  77 
App.  Div.  501;  Kurtz  v.  Clausen,  38  Misc.  Rep.  105; 
Mercer  v.  Floyd,  24  Misc.  Eep.  104;  Hurlbut  v.  Banks, 
52  How.  Pr.  190;  Brill  v.  Miller,  140  App.  Div.  602; 
Warren  v.  Baldwin,  105  N.  Y.  534.)  The  respondents' 
claim  of  laches  is  untenable.  {Matter  of  Thurber,  103 
N.  Y.  244;  Pringle  v.  Long  Island  R.  R,  Co.,  157  N.  Y. 
100;  Treadwellw  C/a/*,190N.  Y.  51,60;  Matter  of  Cur- 
tiss,  199  N.  Y.  30;  Taylor  v.  Porter,  4  Hill,  140;  People 
V.  Allen,  42  N.  Y.  278;  Ellinger  v.  Conun.,  102  Va.  100; 
County  Comrs,  v.  P.  B,  Co.,  109  Md.  1.)  The  present 
apportionment  (L.  1907,  ch.  727)  is  unconstitutional  and 
void,  because  passed  at  an  extraordinary  and  not  at  a 
regular  session  of  the  legislature.  {Matter  of  Sherrill  v. 
CyBrien,  188  N.  Y.  185;  People  ex  rel.  Pondw  Board, 
05  Hun,  203;  People  v.  Hutchinson,  172  111.  480;  State 
ex  rel.  Attorney-General  v.  Cunningham,  81  Wis.  440; 
People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  473;  Rumsey  v. 
People,  19  N.  Y.  41.)    The  present  apportionment  is  also 
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unconstitutional  and  void,  because  it  joined  Eichmond 
and  Bockland  counties  in  one  senate  district.  {Matter  of 
Sherrill  v.  O'Brien,  188  N.  Y.  185.) 

Thomas  Carmody,  Attorney- General  {Edward  B. 
O^Malley  and  Eton  R.  Brown  of  counsel),  for  state  of 
New  York.  It  was  within  the  power  of  the  legislature 
to  pass  an  act  of  apportionment  at  an  extraordinary 
session.  {People  ex  rel.  Carter  v.  Ricej  135  N.  Y.  473; 
Matter  of  Porter  v.  Whalen,  128  App.  Div.  881;  Rumsey 
V.  PeoplCj  19  N.  Y.  41;  Lavery  v.  Commonwealth,  101 
Penn.  St.  560;  Adams  v.  Bosivorthy  126  Ky.  61;  Kenny 
V.  Hudspethy  59  N.  J.  L.  504.)  It  is  not  a  violation 
of  the  Constitution  to  unite  Eichmond  and  Eockland 
counties  to  form  the  twenty-third  senatorial  district. 
{Matter  of  Sherrill  v.  O'Brien^  188  N.  Y.  185;  Matter 
of  Porter  v.  Whalen,  128  App.  Div.  881.)  The  Appellate 
Division  did  not  err  in  holding  that  the  judicial  power  of 
the  court  had  not  been  invoked  in  the  Eeynolds  proceed- 
ings. {Marbiiry  v.  MadisoUy  1  Cranch,  137;  Matter  of 
Sherrill  Y.  O'Brien^  186  N.  Y.  1;  Matter  of  Baird,  138 
N.  Y.  95;  People  v.  Halsey,  37  N.  Y.  344;  People  ex  rel. 
Carter  v.  Ricey  135  N.  Y.  473;  Baird  v.  Supervisors  of 
Kings  Co.,.  138  N.  Y.  95;  Smithy.  Supervisors  of  St. 
Lawrence,  148  N.  Y.  187;  Matter  of  Whitney^  142  N.  Y. 
531;  Matter  of  Tunm^rmariy  51  Misc.  Eep.  192;  Sherrill 
V.  O'Brien,  188  N.  Y.  185;  People  ex  rel  Smith  v.  Rich- 
mond,  5  Misc.  Eep.  26;  People  ex  rel.  Field  v.  Aldermsn, 
89  Hun,  460;  People  ex  rel.  Henderson  v.  Supervisors, 
147  N.  Y.  1;  People  ex  rel.  Glea^ony.  Supervisors,  14 
Misc.  Eep.  105.)  The  appellants  in  both  proceedings,  and 
in  the  taxpayer's  action,  are  guilty  of  laches  because  of 
delay  in  asking  to  have  the  Apportionment  Act  declared 
void,  and  the  relief  prayed  for  should  be  denied.  {Mid- 
dletown  v.  Newport  Hospital,  1  L.  E.  A.  191;  Brown  v. 
Buena  Vista  Co.,  95  U.  S.  160;  Adams  v.  Bo$worth, 
126  Ky.  61;  Rumsey  v.  People,  19  N.  Y.  41;  Lavery 
28 
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V.  Comm.,  101  Perm.  St.  560;  Kenny  v.  Hudspeth, 
59  N.  J.  L.  504;  State  v.  Gerhardt,  145  Ind.  439; 
Rogers  v.  Goodwin^  2  Mass.  475;  State  v.  McLean 
County y  11  N.  Dak.  356;  State  v.  Des  Moines,  31 
L.  R.  A.  186;  People  v.  Maynard,  15  Mich.  470.) 
A  taxpayer's  action  is  not  the  proper  remedy  to  deter- 
mine the  constitutionality  of  the  Apportionment  Act, 
affecting  the  political  and  not  the  property  rights  of  the 
plaintiff.  {Starin  v.  Mayor,  42  Him,  549;  Talcott  v. 
City  of  Buffalo,  125  N.  Y.  280;  People  v.  N.  F.  C.  &  M. 
B.  By.  Co.,  84  N.  Y.  565;  Bogers  v.  O'Brien,  153  N.  Y. 
357;  Demerest  v.  Wickham,  63  N.  Y.  320;  Govers  v. 
Board  of  Supervisors,  171  N.  Y.  403;  Greene  v.  Knox, 
175  N.  Y.  432;  i^^arte^/  v.  CiYy  of  Lockport,  61  Misc.  Rep. 
417;  ffearsf  v.  McClellan,  102  App.  Div.  336;  Code  Civ. 
Proc.  §  2067;  Lutes  v.  J?/grgr5,  64  N.  Y.  404;  Sherrtll  v. 
O'Brien,  186  N.  Y.  1;  JlfoZ%  v.  C%  of  New  Rochelle, 
198  N.  Y.  412.) 

Branson  Winthrop,  George  Roberts  and  Francis  R. 
Appleton,  Jr.,  for  George  H.  Cobb  et  al.,  respondents. 
The  jurisdiction  of  the  Supreme  Court  has  not  been 
invoked  by  the  present  proceedings.  (Cooley  on  Const. 
Lim.  p.  579;  Upshur  County  v.  Rich,  135  U.  S.  467; 
Anderson  v.  Snyder,  21  W.  Va.  632;  Thayer's  Const. 
Law,  p.  176;  Matter  of  District  Attorneys,  12  Col.  466; 
Broivn  v.  United  States,  219  U.  S.  346;  State  ex  rel 
Atty.'Gen.  v.  Cunningham,  81  Wis.  440;  C,  etc.,  By. 
Co.  V.  Wellman,  143  U.  S.  339;  Singer  Mfg.  Co.  v.  Wright, 
141  U.  S.  696;  Richardson  v.  McChesney,  218  U.  S.  487; 
Matter  of  Gage,  141  N.  Y.  112;  Matter  of  Fairchild,  151 
N.  Y.  359;  People  ex  rel.  Hummel  v.  Reardon,  186  N.  Y. 
164.)  Laches  is  a  sufficient  defense  to  the  petition. 
{Matter  of  Sherrtll  v.  O'Brien,  188  N.  Y.  185;  Smith  v. 
Stipervisors  of  St.  Lawrence  Coimty,  148  N.  Y.  187; 
People  V.  Supervisors  of  Westchester  County,  147  N.  Y.  1 ; 
Matter  of  Whitney,  142  N.  Y.  531;  Matter  of  Baird,  142 
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N.  Y.  523;  Baird  v.  Supervisors,  138  N.  Y.  95;  People 
ex  rel.  Carter  v.  Rtcey  135  N.  Y.  473;  Matter  of  Tinimer- 
mariy  109  N.  Y.  Supp.  57;  People  ex  rel.  Field  v.  Board 
of  AldemieUj  89  Hun,  400;  People  ex  rel.  Oleason  v. 
Board  of  Aldermen,  14  Misc.  Eep.  105;  People  ex  rel. 
Smith  V.  Richmond,  5  Misc.  Eep.  20.) 

Elon  R.  Brown  and  H.  H.  Babcock  for  William  W. 
Armstrong,  respondent.     Mandamus  has  been  uniformly 
applied  in  cases  of  apportionment  in  this  state,  and  is  the 
only  remedy.     {Matter  of  Sherrill  v.  O'Brien,  180  N.  Y. 
1;  Matter  of  Baird,  138  N.  Y.  95;  People  ex  rel.  Carter 
V.  Rice,  135  N.  Y.  473;  Baird  v.  Supervisors,  138  N.  Y. 
95;  Baird  v.   Supervisors,   142  N.   Y.    523;   Smith  v. 
Supervisors,  90  Hun,  508;  Smith  v.  Supervisors,  148 
N.  Y.  187;  Matter  of  Whitney,  75  Him,  581;  142  N.  Y. 
531;  Matter  of  Timmerman,  51  Misc.  Rep.  192;  Sherrill 
V.  O'Brien,  188  N.  Y.  185;  Peqp/e  ea?  reZ.  iSm^A  v.  Rich- 
mond, 5  Misc.  Rep.  20;  People  ex  rel.  Field  v.  Alder- 
men, 89  Hun,  400;  People  ex  rel.  Henderson  v.  Super- 
visors, 147  N.  Y.  1;  People  ex  rel.  Oleason  v.  Super- 
visors, 14  Misc.  Rep.  105.)    The  petitioners  are  gfuilty  of 
such  laches  on  this  application  to  review  the  apportion- 
ment of  1907  that  relief  must  be  denied  now  even  if  the 
proceedings    were    brought    in    proper    form    on    good 
grounds.     {Middletown  v.  Neicport  Hospital,  1  L.  R. 
A.  191;  Brmvny.  Buena  Vista  Co.,  95  U.  S.  100;  Adams 
V.  Bosworth,  120  Ky.  01;  Rumsey  v.  People,  19  N.  Y. 
41;  Lavery  v.    Comm.,    101   Penn.   St.    500;  Kenny  v. 
Hudspeth,  59  N.  J.  L.  504;  State  v.  Gerhardt,  145  Ind. 
439;  Rogers  v.  Goodwin,  2  Mass.  475;  State  v.  McLean 
County,  11  N.  Dak.  350;  State  v.  Des  Moines,  31  L.  R. 
A.  180;  People^  v.  Maynard,  15  Mich.  470.)    The  appor- 
tionment of  1907  was  properly  made  at  an  extraordinary 
session,  and  the  claim  to  the  contrary  has  nothing  to  rest 
upon  either  in  the  langfuage  of  the  Constitution  itself  or 
the  reason  of  its  enactment.     {Rumsey  v.   People,  19 


436  Matter  op  Reynolds.  [July, 

Points  of  counsel.  [VoL  203. 


N.  Y.  41;  Lavery  v.  Commonwealth^  101  Penn.  St.  560; 
Adams  v.  Bosworth,  126  Ky.  61;  Kenny  v.  Hudspeth j 
59  N.  J.  L.  504.) 

Julius  M.  Mayer  and  A.  S,  Gilbert  for  Seth  Low  etal., 
respondents.  The  statute  in  question,  namely,  chapter 
727  of  the  Laws  of  1907,  having  become  a  law  July  25, 
1907,  and  the  original  proceeding  not  having  been  com- 
menced until  November,  1910,  the  proceeding  should  be 
dismissed.     (Matter  of  Sherill  v.  (ySrien,  188  N.  Y.  185.) 

Branson  Winthrop,  George  Roberts  and  Francis  R. 
Appleton,  Jr,f  for  John  E.  Smith,  respondent.  A  tax- 
payer cannot  maintain  an  action  to  enjoin  the  board  of 
elections  of  the  city  of  New  York  from  expending  the 
moneys  of  said  city  necessary  to  hold  a  primary  and  gen- 
eral election  for  the  year  1911  in  the  several  senate  and 
assembly  districts  in  said  city  as  organized  under  chapter 
727  of  the  Laws  of  1907  on  the  gromid  that  said  chapter 
is  unconstitutional.  {Rogers  v.  O'Brien,  153  N.  Y.  357; 
Laivson  v.  Lincoln^  ^^S  App.  Div.  217;  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280;  Farley  v.  City  of  Lockport,  113 
N.  Y.  Supp.  702;  McCord  v.  iMuterbach,  91  App.  Div. 
315;  Connolly  Y.  Union  Sewer  Pipe  Co,,  184  U.  S.  540; 
Btish  V.  O'Brien,  164  N.  Y.  2()5;  Wenh  v.  City  of  Netv 
York,  171  N.  Y.  607;  TI7/co^  v.  McClellan,  185  N.  Y.  9; 
Bush  V.  Coler,  170  N.  Y.  587.)  The  appellants  have  been 
guilty  of  such  laches  as  to  preclude  them,  as  a  mat- 
ter of  law,  from  obtaining  the  injunction  prayed  for. 
{Penrhyn  Slate  Co,  v.  G.  E.  L,  &  P.  Co.,  181  N.  Y.  80; 
Simar  v.  Canaday,  53  N.  Y.  289;  Ostrander  v.  Hart, 
130  N.  Y.  406;  Donnelly  v.  West,  17  Hun,  564;  CuHin 
V.  Barton,  139  N.  Y.  505;  Doyle  v.  *Met.,  etc.,  Co., 
136  N.  Y.  505;  Parker  v.  State,  133  Ind.  178;  U.  S, 
V.  Beebe,  127  U.  S.  338;  People  v.  Steinson,  158  N.  Y. 
125;  People  ex  reh  Gas  Light  Co.  v.  Common  Coun- 
cilj    78    N.    Y.    56.)     The  extraordinary    session    con- 
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vened  in  1907  had  the  power  to  pass  chapter  727  of  the 
Laws  of  1907.  {People  v.  Thompson,  155  111.  451 ; 
Ex  parte  Heath,  3  Hill,  42;  People  v.  Supervisors  of 
Chenango  County,  8  N.  Y.  317 ;  People  v.  Allen,  6 
Wend.  486;  Smith  v.  Jones,  1  Bam.  &  Adol.  328,  334; 
State  V.  Cunningham,  81  Wis.  440.) 

Archibald  R.  Watson,  Corporation  Counsel  {Terence 
Farley  of  counsel),  for  the  City  of  New  York  et  al., 
respondents. 

CuLLEN,  Ch.  J.  These  three  proceedings  were  brought 
to  accomplish,  the  same  object,  to  wit,  to  have  the  legisla- 
tive apportionment  act  passed  in  1907  (Ch.  727)  declared 
unconstitutional  and  void,  and  to  have  the  election  to  be 
held  in  November  of  this  year  (1911)  conducted  in  con- 
formity with  the  apportionment  made  by  the  Constitution 
of  1895.  They  will  be  considered  in  the  order  in  which 
they  have  been  argued  before  us. 

(1)  The  first  of  these  proceedings  was  commenced  by  an 
order  to  show  cause  granted  by  a  Special  Term  of  the 
Supreme  Court  of  the  county  of  New  York  on  November  7, 
1910.  It  was  founded  on  a  petition  made  by  the  appellants 
on  behalf  of  themselves  and  all  other  citizens  of  the 
state,  which  alleged  that  the  new  apportionment  was  in 
violation  of  the  constitutional  provision  on  that  subject 
for  reasons  stated  in  detail.  The  relief  asked  was  that 
the  present  apportionment  of  the  senate  and  assembly  dis- 
tricts be  reviewed  and  adjudged  unconstitutional.  On 
the  presentation  of  the  petition  the  court  made  an  order 
addressed  to  the  attorney -general,  to  the  governor  of  the 
state,  the  president  of  the  senate  and  the  speaker  of  the 
house,  directing  them  to  show  cause  why  the  prayer  of  the 
petition  should  not  be  granted.  The  order  was  served  on 
the  officers  named,  who  appeared  on  the  return  day  of  the 
order  and  objected  to  the  jurisdiction  of  the  court.  This 
objection  was  overruled  and  an  order  was  entered  to  that 
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effect.  On  appeal  the  Appellate  Division  reversed  the 
order  and  dismissed  the  proceedings  on  the  ground  that 
there  was  no  warrant  in  law  for  the  maintenance  of  such 
a  proceeding  which  was  held  to  be  wholly  extra  judicial. 
We  entertain  the  same  view  and  concur  with  the  opinion 
of  Miller,  J.,  in  the  court  below.  While  the  legislature 
might  under  the  Constitution  have  authorized  such  a  pro- 
ceeding as  the  one  before  us,  it  had  not  until  yesterday 
enacted  any  statute  on  the  subject.  That  statute  can- 
not be  retroactive  to  the  extent  of  rendering  the  previous 
decisions  of  the  Appellate  Division  erroneous.  We  are 
of  the  further  opinion  that  had  such  proceeding  been 
maintainable,  the  petition  was  properly  denied  on  the 
groimd  of  laches.  Apportionments  are  directed  by  the 
Constitution  to  be  made  every  ten  years.  They  are  made 
subject  to  review  by  the  Supreme  Court  at  the  suit  of  any 
citizen  under  such  regulations  as  the  legislature  may  pre- 
scribe, and  it  is  expressly  directed  that  *^  any  court  before 
which  a  cause  may  be  pending  involving  an  apportion- 
ment, shall  give  precedence  thereto  over  all  other  causes 
and  proceedings,  and  if  said  court  be  not  in  session  it 
shall  convene  promptly  for  the  disposition  of  the  same.*' 
(Const,  article  III,  section  5.)  After  the  census  of  lOOo 
the  legislature  at  its  session  in  1900  passed  an  apportion- 
ment act.  (Ch.  431.)  The  validity  of  that  act  was 
attac^ked  by  an  application  for  a  mandamus  to  the  secre- 
tary of  state  to  issue  the  election  notices  in  accordance 
with  the  old  apportionment  on  the  ground  that  the  new 
apportionment  was  a  nullity.  This  application  was 
denied  by  the  Supreme  Court  in  both  branches  and  the 
elections  of  1900  were  held  under  the  apportionment  act 
of  that  year.  On  apj^eal  to  this  court,  however,  the  orders 
of  the  Supreme  Court  were,  in  April,  1907,  reversed  and 
the  apportionment  under  review  declared  invalid.  {Mat- 
ter of  Sfierrill  V.  O'Brien,  188  N.  Y.  185.)  Thereupon, 
at  an  extraordinary  session  of  the  legislature  held  in  that 
year,  the  present  apportionment  was  enacted.     Under  it 
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have  been  held  the  general  elections  of  1907,  1908,  1909 
and  1910,  during  which  period  the  petitioners  have  taken  • 
no  steps  to  have    the   validity  of  that  apportionment  I 
reviewed.     There  are  few  things  in  the  world  in  whic^ 
stabihty  and  ordei  are  more  requisite  than  in  government. 
It  could  not  have  been  the  constitutional  intent  that  at 
any  time  during  the  decennial  period  for  which  an  appor- 
tionment is  to  continue  —  even  up  to  the  last  moment  — 
it  should  be  subject  to  attack.     This  is  made  plain  by  the 
constitutional  requirement  that  every  court  shall  immedi- 
ately convene  and  dispose  of  a  litigation  involving  an 
apportionment.      It   would    be    unreasonable    that    the 
utmost  speed  should  be  required  of  the  courts  in  disposing 
ot  such  a  litigation,  and  yet  the  litigant  be  not  held  to 
any  degree  of  promptness  in  instituting  it. 

The  ordei  appealed  from  should  be  aflfirmed,  with 
costs. 

(2)  The  second  of  these  litigations  is  a  taxpayer's  action 
brought  to  enjoin  the  defendants,  constituting  the  board 
of  elections  of  the  city  of  New  York,  from  holding  the 
primaries  of  the  respective  political  parties  and  the 
general  elections  in  conformity  with  the  apportionment 
of  1907.  The  application  for  an  injunction  was  denied 
by  both  branches  of  the  Supreme  Court  and  the  appeal  is 
taken  to  this  court  by  permission  granted  by  the  Appel- 
late Division,  which  has  certified  three  questions,  as 
follows: 

'*  1.  Does  chapter  727  of  the  Laws  of  1907  violate  any 
ot  the  provisions  of  the  Constitution  of  the  State  of  New 
York? 

"  2.  Was  the  motion  of  the  plaintiffs  properly  denied  as 
mattei  of  law? 

"  3.  Can  a  taxpayer  maintain  an  action  to  enjoin  the 
board  of  elections  of  the  city  of  New  York  from  expend- 
ing the  money  of  said  city  necessary  to  hold  a  primary 
and  general  election  for  the  year  1911  in  the  several 
senate  and  assembly  districts  in  said  city,  as  organized 
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under  Chapter  727,  Laws  of  1907,  on  the  ground  that 
said  act  is  unconstitutional  i " 

The  action  was  brought  after  the  adverse  decision 
of  the  Appellate  Division  already  considered.  In  dis- 
posing of  it  we  are  not  favored  with  the  views  of  the 
Appellate  Division,  for  no  opinion  was  there  written. 
In  our  view  of  the  case  it  is  not  necessary  to  its  deter- 
mination to  answer  the  question  of  the  constitutionality 
of  the  statute.  The  application  for  an  injunction  was 
properly  denied  on  several  gromids.  Ist.  For  laches  on 
the  part  of  the  plaintiffs  —  a  subject  already  considered 
in  the  discussion  of  the  first  proceeding;  2nd.  We  are  of 
opinion  that  neither  section  1925  of  the  Code,  nor  section 
51  of  the  General  Municipal  Law  authorizes  the  mainte- 
nance of  this  action.  The  first  statute  provides  that  an 
action  may  be  maintained  '^  to  obtain  a  judgment,  pre- 
venting waste  of,  or  injury  to,  the  estate,  funds,  or  other 
property  of  a  coimty,  town,  city  or  incorporated  village  of 
the  state  *  *  *  against  any  officer  thereof,  or  any 
agent,  commissioner,  or  other  person,  acting  in  its  behalf.  *' 
The  second  statute  provides  that  "all  officers,  agents, 
commissioners  and  other  persons  acting,  or  who  have 
acted,  for  or  on  behalf  of  any  county,  town,  village  or 
municipal  corporation  in  this  state,  and  each  and  every 
one  of  them,  may  be  prosecuted,  and  an  action  may  be 
maintained  against  them  to  prevent  any  illegal  official 
act  on  the  part  of  any  such  officers,  agents,  conmiission- 
ers  or  other  persons,  or  to  prevent  waste  or  injury  to,  or  to 
restore  and  make  good,  any  property,  funds  or  estate  of 
such  county,  town,  village  or  municipal  corporation." 
To  bring  the  case  within  either  statute  the  act  sought  to 
be  enjoined  should  in  some  manner  affect  the  estate, 
funds  or  property  rights  of  the  municipality.  The  Code 
provision  expressly  limits  the  action  to  that  purpose. 
The  Municipal  Law  authorizes  the  maintenance  of  an 
action  to  prevent  "  any  illegal  official  act  on  the  part  of 
any  such  officers,  agents,  commissioners  or  othei  persons." 
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But  who  are  the  ofl&cers  whose  illegal  acts  may  be 
restrained?  Only  those  *' acting  or  who  have  acted  for 
or  on  behalf  of"  the  municipal  corporation.  The  defend- 
ants, the  city  board  of  elections,  doubtless  are  local  ofl&cers, 
but  no  relation  of  principal  and  agent,  or  of  master  and 
servant,  exists  between  them  and  the  city.  {Maxmilian 
V.  Mayor ^  etc.,  ofN.  F.,  62  N.  Y.  160;  Ham  v.  Mayor,  etc., 
of  N.  v.,  70  id.  459 ;  N.  Y.  &  Brooklyn  Saw  Mill  &  Lum- 
ber Co.  V.  City  of  Brooklyn,  71  id.  580.)  They  did  not 
act  on  behalf  of  the  municipal  corporation,  but  for  the 
pubUc  in  the  control  and  direction  of  the  machinery  of  the 
general  elections  of  the  State.  As  said  by  Chief  Judge 
Andrews  in  Rogers  v.  O'Brien  (153  N.  Y.  357,  362): 
"  It  is  absurd  to  suppose  that  the  legislature,  by  the  stat- 
ute, intended  to  draw  into  the  preventive  jurisdiction  in 
equity,  at  the  instance  of  any  taxpayer,  any  proposed 
aiegal  oflficial  act,  irrespective  of  the  fact  whether  the  act 
sought  to  be  restrained  involves  a  waste  of  public  property 
or  a  violation  of  public  rights,  or  any  injury  to  the  interests 
of  the  taxpayers,  as  such."  It  is  not  alleged  in  the  com- 
plaint that  elections,  whether  primary  or  general,  will  cost 
any  greater  sum  under  the  new  apportionment  than  under 
the  old  apportionment.  It  is  the  settled  law  of  this  state, 
as  well  as  of  the  United  States,  that  equity  has  no  jurisdic- 
tion over  contests  for  public  ofl&ce.  It  is  true  that  cases 
can  be  found  in  which  this  rule  has  been  violated,  but  the 
overwhelming  weight  of  authority  sustains  it.  {People 
ex  rel.  Corscadden  v.  Haswell,  177  N.  Y.  499.)  The 
intention  of  the  taxpayers'  acts  is  doubtless  to  afford  the 
taxpayer  redress  for  the  waste,  fraud  and  peculations  of 
public  oflScers,  but  it  was  never  intended  thereby  to  con- 
fer on  courts  of  equity  jurisdiction  over  a  subject  which 
had  always  been  excluded  from  their  cognizance.  All 
attempts  to  so  pervert  taxpayers'  suits  should  be  discour- 
aged. At  the  time  this  action  was  brought  defendants 
foimd  an  apportionment  law  that,  whether  valid  or  invalid, 
had  been  acquiesced  in  by  the  peeple  of  the  state  at  four 
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general  elections.  The  plaintiffs,  unless  debarred  by  their 
laches,  could  have  tested  the  validity  of  that  apportion- 
ment by  an  application  for  a  mandamus,  as  was  done  in 
Matter  of  Sherrill  v.  O^Brien  {supra).  Thus,  there  was 
no  justification  for  a  resort  to  equity,  there  being  a  com- 
plete remedy  at  law.  Until  that  remedy  had  been  invoked 
and  the  apportionment  declared  invalid,  the  board  of  elec- 
tions was  justified  in  holding  the  election  in  accordance 
with  the  last  Apportionment  Act. 

The  orders  of  the  Appellate  Division  and  Special  Term 
should  be  affirmed,  with  costs;  the  second  question  should 
be  answered  in  the  affirmative,  the  third  in  the  negative 
and  the  first  left  unanswered. 

(3)  The  third  appeal  is  from  an  affirmance  by  the 
Appellate  Division  of  an  order  denying  the  relator's 
appKcation  for  a  mandamus  to  the  secretary  of  state 
commanding  that  officer  to  transmit  to  the  several 
county  clerks  and  boards  of  elections  in  the  city  of  New 
York  election  notices  in  accordance  with  the  apportion- 
ment contained  in  the  State  Constitution  of  1895,  and  not 
with  that  prescribed  by  the  law  of  1907.  This  proceed- 
ing was  the  proper  one  for  the  purpose  sought  to  be  accom- 
plished, being  the  same  as  that  adopted  in  Matter  of  Sher- 
rill  V.  CtBrien  {supra).  We  are  thus  brought  to  the 
merits  of  the  application.  The  validity  of  the  Apportion- 
ment Act  of  1907  was  impugned  on  two  grounds  only: 
Firsty  that  the  non-contiguous  counties  of  Richmond  and 
Rockland  had  been  united  to  form  a  senatorial  district; 
secondy  that  the  Apportionment  Act  was  passed  at  an 
extraordinary,  instead  of  a  regular  session  of  the  legisla- 
ture. We  consider  the  first  objection  disposed  of  by 
what  has  been  said  on  the  subject  in  the  Sherrill  case. 
The  Constitution  requires  that  each  senate  district  shall 
contain  as  near  as  may  be  an  equal  number  of  inhabit- 
ants; that  it  shall  be  as  compact  as  practicable  and  con- 
sist of  contiguous  territory,  and  that  no  county  shall  be 
divided  in  the  formation  of  a  senate  district,  except  to 
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make  two  or  more  senate  districts  wholly  in  such  county. 
In  the  case  of  Richmond  county  the  constitutional 
requirements  are  irreconcilable,  and  it  was  impossible  to 
comply  with  all.  The  only  coimties  contiguous  to  Rich- 
mond are  New  York  and  Kings.  Each  of  these  counties 
contained  more  than  one  senatorial  district.  To  combine 
Richmond,  therefore,  with  parts  of  either  of  these  coun- 
ties would  violate  the  requirement  of  the  Constitution 
last  mentioned.  If  combined  with  any  other  county  it 
would  violate  the  rule  as  to  contiguity.  To  constitute 
Richmond  by  itself  a  senatorial  district  would  violate  the 
constitutional  requirement  as  to  equality  of  population  — 
th3  population  of  that  county  being  only  72,000,  about 
one-half  the  requisite  population  if  the  state  were  divided 
into  exactly  equal  senatorial  districts,  regardless  of  the 
county  or  municipal  lines.  The  union  of  Richmond  and 
Rockland  counties  complies  as  nearly  with  the  letter  of 
the  Constitution  as  is  physically  possible,  and  probably 
complies  nearer  with  the  spirit  of  the  Constitution  than 
any  other  that  could  be  suggested.  Indeed,  in  the  Con- 
stitution itself  Richmond  county  is  treated  as  an  excep- 
tion; for  by  that  instrument  it  was  joined  to  the  non- 
contiguous county  of  Suffolk  to  form  a  senatorial 
district. 

The  objection  that  the  apportionment  was  made  at  an 
extraordinary  session  of  the  legislature  is  not  well 
founded.  As  to  apportionments  the  Constitution  pro- 
vides: "  The  said  districts  shall  be  so  altered  by  the  Legis- 
lature at  the  first  regular  session  after  the  return  of 
every  enumeration."  (Article  III,  section  4.)  The  ques- 
tion is  whether  the  provision  as  to  the  regular  session  is 
a  qualification  as  to  the  character  of  the  session  at  which 
an  apportionment  bill  can  be  enacted,  or  whether  it  is 
merely  part  of  the  definition  of  the  time  or  period  at 
which  the  duty  is  imposed  on  the  legislature  to  make  a 
new  apportionment.  We  think  it  is  clearly  the  latter. 
"First  regular "  merely  prescribes  when  the  legislature 
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is  first  empowered  to  alter  the  districts  for  legislative 
representation. 

We  think  the  suggestion  that  the  legislature  at  an 
,  extraordinary  session  would  be  under  the  domination  of 
the  governor  and  thus  be  induced  to  pass  an  unfair  stat- 
ute, and  that  the  constitutional  provisions  were  intended 
to  guard  against  such  an  evil,  is  wholly  fanciful.  Such 
a  thought  might  occur  to  a  recluse  whose  knowledge  of 
the  world  is  exclusively  gathered  from  the  books  in  his 
library,  but  would  not  be  considered  seriously  by  any  one 
whose  familiarity  with  government  was  acquired  by 
participation  in  public  affairs.  The  governor  would 
have  no  personal  interest  in  an  apportionment,  and  if  he 
and  the  legislature  were  in  accord,  he  would  have  no 
reason  for  resorting  to  an  extraordinary  session.  On  the 
other  hand,  no  one  can  imagine  that  any  governor  could 
force  a  hostile  legislature  to  enact  an  apportionment  bill 
unfair  to  the  party  of  the  legislative  majority  either  at  a 
regular  session  or  at  an  extraordinary  session,  unless 
possibly  by  the  exercise  of  the  veto  power,  which  is 
equally  great  at  either  session.  K  our  interpretation  of 
the  Constitution  is  correct,  the  power  vested  in  and 
imposed  upon  the  legislature  to  pass  a  constitutional 
apportionment  bill  was  a  continuing  one  until  exercised 
and  discharged,  and  the  legislature  at  any  time  after  the 
time  prescribed  by  the  Constitution  and  at  any  character 
of  session,  might  discharge  the  duty  which  was  still 
undischarged. 

The  order  appealed  from  should  be  aflSrmed,  with  costs. 

Haight,  J.  I  concur  in  the  opinion  of  the  chief  judge 
in  these  proceedings. 

In  Matter  of  Shern'U  v.  O'Brien  (188  N.  Y.  185-217) 
I  entertainetl  the  view  that  the  proceedings  in  that  case 
should  be  dismissed  upon  the  ground  of  laches.  I  was 
then  of  the  opinion  that  the  provision  of  the  Constitution 
giving  to  any  citizen  the  right  to  have  an  apportionment 
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by  the  legislature  reviewed  by  the  court  was  self -execut- 
ing; and  in  the  absence  of  an  act  of  the  legislature 
prescribing  the  practice  to  be  followed  the  courts  would 
entertain  an  application  on  the  part  of  any  citizen  for  a 
review;  and  that  consequently  it  was  not  necessary  to 
wait  until  it  became  time  for  the  secretary  of  state  to 
give  notice  of  the  election  of  senators  and  assemblymen 
and  the  districts  from  which  they  were  to  be  chosen. 
But  my  associates  then  differed  with  me  with  reference 
to  my  construction  of  the  provision,  holding  that,  in  the 
absence  of  legislation  establishing  the  practice  to  be  fol- 
lowed, a  citizen  could  only  proceed  under  the  provisional 
remedies  given  by  the  Code,  and,  therefore,  it  was  neces- 
sary to  wait  until  it  became  time  for  the  secretary  of  state 
to  give  the  notices  of  election  and  then  proceed  by  a 
mandamus.  That  decision  established  the  practice,  and, 
although  it  was  against  my  view,  it  now  becomes  my 
duty  to  follow  the  determination  then  made. 

Vann,  Werner,  Hiscock,  Chase  and  Colun,  JJ., 
concur  with  CuLLEN,  Ch.  J.;  Haight,  J.,  concurring  in 
memorandum. 

Order  affirmed. 


The  People  of  the  State  of  New  York,  Eespondent, 
V.  Edward  F.  McGrath,  Appellant. 

Murder  —  when  conviction  of  murder  in  second  degpree  does  not 
operate  ae  an  acquittal  of  murder  in  the  first  degree  —  defendant 
in  criminal  caee  who  has  moved  to  set  aside  verdict  may  with- 
draw motion  at  any  time  before  it  is  decided  — when  plea  of 
former  jeopardy  on  trial  resulting  in  verdict  of  murder  in  second 
degree  available  upon  trial  of  defendant  for  murder  in  first  degree. 

1.  A  conviction  of  murder  in  the  second  degree  does  not  operate 
as  an  acquittal  of  murder  in  the  first  degree,  and  the  accused  can  be 
put  upon  trial  for  the  higher  grade  of  homicide  when  the  original 
Judgment  is  reversed  or  the  verdict  otherwise  set  aside  at  his 
instance. 
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2.  Upon  the  rendition  of  a  verdict  finding  the  defendant  guilty  of 
murder  in  the  second  degree,  one  of  his  counsel  moved  to  set 
aside  the  verdict.  Before  decision  he  requested  the  court  to  wait 
a  moment,  stating  that  he  had  not  consulted  hijs  cHent;  the 
court,  however,  interrupted  counsel  and  at  once  granted  the  motion 
to  set  aside  the  verdict  as  against  the  evidence,  whereupon  counsel 
asked  leave  to  withdraw  it.  The  court  held  that  it  was  too  late; 
that  the  judgment  of  the  court  had  been  rendered.  When  the 
cause  came  on  for  trial  a  second  time  counsel  for  defendant  moved, 
on  the  minutes  of  the  previous  trial,  that  he  be  not  tried  upon  the 
ground  that  the  court  was  without  jurisdiction,  and  on  the  ground 
of  previous  jeopardy;  the  motion  was  overruled,  and  on  the  trial 
defendant  was  convicted  of  murder  in  the  first  degree.  On  appeal 
from  judgment  upon  this  verdict,  Tieldy  first,  a  defendant  in  a 
criminal  case  who  has  moved  to  set  aside  a  verdict  has  the  legal 
right  to  withdraw  the  motion  at  any  time  before  it  is  decided.  The 
effect  of  what  happened  in  the  present  case  is  the  same  an  though 
defendant's  counsel  had  declared  that  he  withdrew  the  motion  to  set 
aside  the  verdict  before  the  trial  judge  had  passed  upon  it,  and  an 
order  setting  aside  the  verdict  and  directing  a  new  trial  und^ 
these  circimistances  cannot  be  held  to  have  been  granted  at  the 
instance  or  with  the  consent  of  the  accused.  Second,  that  by  the 
proceedings  taken  in  behalf  of  the  defendant  on  the  second  trial, 
the  plea  of  former  jeopardy  resulting  in  a  still  subsisting  verdict  of 
murder  in  the  second  degree,  was  available  to  the  accused,  was 
properly  interposed  and  established. 

(Argued  June  15,  1911;  decided  October  3,  1911.) 

Appeal  from  a  judgment  of  the  Supreme  Court  ren- 
dered February  28, 1910,  at  a  Trial  Term  for  the  county  of 
New  York  upon  a  verdict  convicting  the  defendant  of 
the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

.  Robert  J.  Haire  for  appellant.  The  arbitrary  conduct  of 
the  trial  court  in  setting  aside  the  verdict  and  granting  a 
new  trial  was  not  warranted  or  justified  by  law.  {People 
ex  rel.  Young  v.  Stout,  81  Hun,  836;  CommomveaUh  v. 
Dettrich,  221  Penn.  St.  7;  Peopk  v.  Cignarale,  HON.  Y, 
SO;  People  v.  Dowling,  84  N.  Y.  484;  People  v.  Kerrigan. 
147  N.  Y.  210;  People  v.  Tice,  131  N.  Y.  654;  People  v. 
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Stme,  117  N.  Y.  483;  People  v.  Kelly,  113  N.  Y.  648; 
Abbott  V.  People,  86  N.  Y.  460;  Rogers  v.  Peqpfe,  3  Park. 
632;  Peopfe  v.  Shay,  4  Park.  344;  Manuel  v.  People,  48 
Barb.  548.)  The  court  improperly  assumed  the  power 
based  upon  no  authority  or  right  of  jurisdiction  to  force 
the  defendant  into  waiving  a  constitutional  right  guaran- 
teed to  him  by  both  the  Federal  and  the  State  Constitu- 
tions. {People  V.  Palmer,  109  N.  Y.  413;  People  v. 
Smith,  172  N.  Y.  210.)  The  court  was  without  jurisdic- 
tion in  placing  the  defendant  on  trial  the  second  time. 
People  V.  Wendel,  128  App.  Div.  437.) 

Charles  S.  Whitman,  District  Attorney  ( Stanley  L. 
Richter  and  Robert  C  Taylor  of  coimsel),  for  respond- 
ent. The  claim  that  the  defendant  was  in  prior  jeopardy 
is  without  foundation.  The  verdict  rendered  upon  the 
first  trial  was  set  aside  upon  the  motion  of  defend- 
ant's own  counsel.  He  cannot  now  claim  that  the 
first  verdict  of  guilty  in  the  second  degree  operated 
as  an  acquittal  of  the  charge  of  murder  in  the  first 
degree,  as  he  himself  destroyed  the  first  verdict.  {Peo- 
ple V.  Palmer,  109  N.  Y.  413 ;  Trono  v.  United  States, 
199  U.  S.  621;  Brantley  Case,  132  Ga.  573.)  The 
defendant's  counsel  had  authority  to  make  the  motion 
as  he  did.  If  he  had  authority  then  the  court  neces- 
sarily had  jurisdiction  to  set  aside  the  verdict.  {Stetv- 
art  V.  Biddlecum,  2  N.  Y.  103;  Read  v.  French,  28 
N.  Y.  285;  Cox  v.  N.  Y.  C  &  H.  R.  R.  R.  Co.,  63 N.  Y. 
414;  Oliver  v.  Bennett,  65  N.  Y.  559;  Shaft  v.  P.  M.  L. 
Ins.  Co.,  67  N.  Y.  544;  Cook  v.  Allen,  67  N.  Y.  578; 
Poucher  v.  Blanchard,  86  N.  Y.  256;  Mack  v.  City  of 
Buffalo,  87  N.  Y.  184;  Ducker  v.  Rapp,  67  N.  Y.  464; 
Ouilleaume  v.  Rotue,  94  N.  Y.  268.) 

WiLLARD  Bartlett,  J.  The  indictment,  which  is  in 
the  common-law  form,  charges  the  defendant  with  hav- 
ing feloniously  and  of  his  malice  aforethought  killed  one 
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Benjamin  Rose  at  the  city  of  New  York  on  the  6th  day 
of  September^  1909,  by  stabbing  him  in  the  throat  with  a 
knife. 

It  was  fomid  in  the  Coxxrt  of  General  Sessions  and  duly 
transferred  to  the  Supreme  Comli,  where  the  case  was 
tried  and  tlie  juiy  rendered  a  verdict  of  guilty  of  murder 
in  the  second  degree  on  the  5th  day  of  February,  1910. 
Upon  this  first  trial  the  People  were  represented  by  Mr, 
Frank  Moss,  assistant  district  attorney,  and  Mr.  Allen  G. 
Wellman  and  Mr.  Robert  Tumbull,  deputy  assistants^ 
and  the  defendant  was  represented  by  Mr.  Robert  H.  Hib- 
bard,  Mr.  Edward  D.  Dowling  and  Mr.  Denis  O'L,  Cal- 
lahan. Upon  the  rendition  of  the  verdict  finding  the 
defendant  guilty  of  murder  in  the  second  degree  the  fol- 
lowing proceedings  took  place,  as  appears  from  the  official 
stenographer's  minutes : 

^'Mr.  Hibbard:  I  will  ask  your  Honor  to  reserve  all 
motions  until  the  day  of  sentence. 

*'  The  Court:  I  decline  the  request. 

"Mi.  Hibbard:  Then  I  move  to  set  aside  the  verdict  on 
the  ground  that  it  is  against  the  evidence  and  against  the 
weight  of  evidence  and  upon  all  the  grounds  mentioned 
in  the  Code  of  Criminal  Procedure. 

*'The  Court:  What  do  you  say,  Mr.  District  Attorney, 
on  the  motion  to  set  aside  that  verdict? 

"Mr.  Hibbard:  I  have  not  conferred  with  my  cUent 
yet.     Will  your  Honor  wait  a  moment? 

"  The  Court:  What  do  you  siiy,  Mr.  District  Attorney, 
to  that  motion  to  set  aside  the  verdict? 

"Ml.  Moss:  I  don't  oppose  the  motion. 

"The  Court:  Then  I  grant  the  motion. 

"  Mr.  Hibbard :  I  made  that  motion  without  consulting 
with  my  client  and  — 

"  The  Couit :  1  grant  the  motion  to  set  aside  the  verdict 
as  against  the  evidence  and  the  weight  of  evidence,  and 
the  District  Attorney  consents.  The  District  Attorney 
will  move  the  case  at  the  earUest  day  next  term. 
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"Mr.  Hibbard:  If  your  Honor  please  I  should  like  to 
withdraw  that  motion. 

"The  Court:  It  is  too  late.  The  judgment  of  the 
Court  has  been  rendered. 

"Mr.  Hibbard:  I  except  to  your  Honor's  ruling. 

"The  Court:  I  granted  your  motion.  I  do  not  know 
what  you  have  to  except  to. 

"  Mr.  Hibbard:  I  made  that  motion  without  consulting 
with  my  associates. 

"  The  Court:  It  is  too  late  now." 

The  case  came  on  for  trial  a  second  time,  before  the 
same  justice  of  the  Supreme  Court,  on  the  15th  day  of 
February,  1910.  His  present  counsel  thereupon  objected 
in  behalf  of  the  defendant  "  that  the  People  ought  not  to 
have  and  maintain  a  further  action  in  the  above-entitled 
proceedings  against  him,  and  that  the  People  should  be 
barred  from  further  prosecuting  this  defendant  because 
of  the  former  trial  upon  the  same  indictment  and  the 
jeopardy  thereto  attached  by  reason  of  said  trial."  In 
support  of  the  plea  of  former  jeopardy  thus  interposed 
the  defendant  begged  leave  to  refer  to  the  stenographer's 
minutes  which  have  been  set  forth  relating  to  the  pro- 
ceedings which  took  place  at  the  conclusion  of  the  first 
trial.  The  presiding  justice  said  this  abstract  was  sub- 
stantially correct,  with  the  insertion  of  the  words  "new 
trial"  which  did  not  alter  the  sense  or  substance,  and 
then  added:  "Now,  I  overrule  your  motion."  Counsel 
for  defendant  excepted,  whereupon  the  court  asked: 
"Your  motion  is  what?"  and  defendant's  counsel 
responded:  "  My  motion  is  that  he  be  not  tried,  upon  the 
ground  that  the  Court  is  without  jiu*isdiction  and  on  the 
ground  of  previous  jeopardy."  Following  this  state- 
ment in  the  record  appear  the  words:  "  Overruled;  excep- 
tion." Objection  on  the  same  ground  was  made  to  pro- 
ceeding with  the  trial,  to  the  examination  of  each  juror 
and  to  the  examination  of  each  witness  called  for  the 
People;  and  when  the  objection  was  overruled  an  excep- 
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tion  was  duly  recorded.  The  defendant  was  convicted 
of  the  crime  of  murder  in  the  first  degree;  and  from  the 
judgment  of  death  pronounced  upon  the  verdict  he  has 
appealed,  as  is  his  statutory  right,  directly  to  this  court. 

Upon  such  an  appeal  we  are  empowered  to  consider 
questions  of  fact  as  well  as  questions  of  law;  but  tiie 
counsel  for  the  defendant  has  not  asked  us  to  do  so.  He 
relies  solely  upon  the  constitutional  guaranty  against 
being  more  than  once  put  in  jeopardy,  and  insists  that 
any  further  proceedings  on  the  second  trial  should  have 
been  held  to  be  barred  by  the  facts  which  were  made  to 
appear  from  the  record  of  the  first  trial  as  contained  in 
the  stenographer's  minutes  which  have  been  quoted. 

Another  suggestion  is  made,  however,  which  it  is 
necessary  to  notice.  This  is  that  upon  an  indictment  for 
murder  in  the  first  degree,  a  conviction  of  murder  in  the 
second  degree  operates  as  an  acquittal  of  murder  in  the 
first  degree  and  the  accused  cannot  again  be  put  upon 
trial  for  the  higher  grade  of  homicide,  when  the  original 
judgment  is  reversed  or  the  verdict  otherwise  set  aside 
at  his  instance.  Some  countenance  is  to  be  found  for 
this  view  in  the  language  of  Andrews,  J.,  in  People  v. 
Cignarale  (110  N.  Y.  23,  30).  The  question,  however, 
was  not  involved  in  the  appeal  in  that  case;  and  further- 
more there  is  a  distinct  intimation  at  the  close  of  the 
opinion  that  even  if  it  were  the  common-law  doctrine  that 
a  conviction  for  the  lesser  grade  of  an  offense  imports  an 
acquittal  of  the  higher  grade,  the  legislature  would 
nevertheless  be  competent  to  change  the  rule  so  far  as 
future  cases  were  concerned.  That  such  is  not  now  the 
rule  in  this  state  was  declared  by  this  court  to  be  the 
effect  of  sections  4(>4  and  544  of  the  Code  of  Criminal 
Procedure  in  People  v.  Palmer  (109  N.  Y.  413),  which 
was  decided  on  the  same  day  as  the  Cignarale  case, 
although  no  reference  is  made  in  the  opinion  in  either 
case  to  the  opinion  in  the  other.  In  the  Palmer  case  it 
was  distinctly  decided   that,  under  the  sections  cited, 
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where  a  defendant  has  been  convicted  of  a  lower  degree 
of  the  crime  charged  in  the  indictment  and  upon  his  own 
application  a  new  trial  is  ordered,  the  case  stands  as  if 
there  had  been  no  trial  at  all  and  the  defendant  must  be 
tried  under  the  indictment  as  it  is  and  not  simply  for  the 
grade  of  crime  of  which  he  was  previously  convicted. 
In  Trono  v.  United  States  (199  U.  S.  521)  the  Palmer 
case  is  cited  approvingly  in  a  discussion  of  the  question 
whether  upon  a  new  trial  in  a  criminal  case,  where  the 
defendant  has  been  convicted  of  a  lower  grade  of  the 
crime  charged  in  the  indictment  he  can  again  be  tried 
for  the  greater  offense  charged  therein.  The  court  says 
that  the  question  has  given  rise  to  much  diversity  of 
opinion  in  the  various  state  courts,  but  declares  the  bet- 
ter doctrine  to  be  "  that  which  does  not  limit  the  court 
or  jury,  upon  a  new  trial,  to  a  consideration  of  the 
question  of  guilt  of  the  lower  offense  of  which  the  accused 
was  convicted  on  the  first  trial,  but  that  the  reversal  of 
the  judgment  of  conviction  opens  up  the  whole  contro- 
versy and  acts  upon  the  original  judgment  as  if  it  had 
never  been.  The  acx;used  by  his  own  action  has  obtained 
a  reversal  of  the  whole  judgment,  and  we  see  no  reason 
why  he  should  not,  upon  a  new  trial,  be  proceeded  against 
as  if  no  trial  had  previously  taken  place."  (Opinion  of 
Peckham,  J.,  p.  533.) 

If,  therefore,  the  new  trial  in  the  case  at  bar  had  been 
granted  at  the  undoubted  instance  and  in  the  real  interest 
of  the  defendant,  we  should  have  no  difficulty  in  holding 
that  the  previous  verdict  did  not  stand  in  the  way  of  a 
conviction  of  murder  in  the  first  degree.  This  brings  us 
to  a  consideration  of  the  manner  in  which  the  new  trial 
was  ordered. 

The  jury  had  retired  at  6  :  15  p.  M.  on  Friday  and 
returned  into  court  at  11 :  47  A.  M.  on  Saturday,  when 
they  rendered  their  verdict  finding  the  defendant  guilty 
of  murder  in  the  second  degree.  His  counsel  then  asked 
the  court  to  reserve  all  motions  until  the  day  of  sentence. 
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The  court  promptly  declined  the  request.     It  might  well 
have  been  granted  under  the  circumstances,  although 
we  do  not  think  that  the  defendant  was  entitled  to  the 
postponement  as  a  matter  of  right.     The  Code  of  Criminal 
Procedure  provides  that  a  motion  for  a  new  trial,  except 
on  the  ground  of  newly-discovered  evidence  and  except 
where  the  sentence  is  of  death,  must  be  made  before 
judgment  (§  4(>())  and  that  a  motion  in  arrest  of  judg- 
ment must  be  made  before  or  at  the  time  when  the 
defendant  is  called  for  judgment  (§  469).     We  think  it 
was  within  the  discretion  of  the  trial  judge  to  require 
the  motions  to  be  made  at  the  time  when  he  did,  but  it  is 
to  be  regretted  that  it  was  exercised  so  as  to  compel 
coimsel  to  act  with  undesirable  haste.     Thus  constrained, 
Mr.  Hibbard  made  the  usual  motion  that  the  verdict  be 
set  aside  as  against  the  evidence  and  weight  of  evidence 
and  upon  all  the  groimds  mentioned  in  tlie   Code  of 
Criminal  Procedure.     The  court,  addressing  the  assistant 
district  attorney,  Mr.  Moss,  asked  him  what  he  had  to 
say  to  the  motion  to  set  aside  that  verdict,  thus  plainly 
suggesting  to  that  oflScer  that  the  court  deemed  the  ver- 
dict inadequate.     Before  Mr.  Moss  had  responded  to  this 
intimation,  Mr.  Hibbard  endeavored  to  withdraw  Jiis 
motion.     He  said  he  had  not  conferred  with  his  client 
yet  and  asked  his  honor  to  wait  a  moment,  when  the 
court  cut  him  off  in  the  midst  of  an  imfinished  sentence, 
and  repeated  the  question  to  the  assistant  district  attorney. 
"I  don't  oppose  the  motion,"  said  Mr.  Moss,  when  the 
learned  trial  judge,  without  having  heard  defendant's 
counsel  f mother  and  having  refused  to  wait  a  moment  at 
his  request,  said:  '^Then  I  grant  the  motion."    Mr.  Hib- 
bard made  further  protest  but  in  vain.     He  said  he  had 
made  the  motion  without  consulting  with  his  client  and 
was  about  to  say  something  fiu*ther  when  the  court 
interrupted  him  a  second  time.     Finally  he  did  succeed 
in  saying  what  he  had  evidently  been  trying  to  say  from 
the  time  when  the  court  first  addressed  Mr.  Moss,  and 
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that  was  that  he  should  like  to  withdraw  his  motion. 
"It  is  too  late,"  said  the  court;  and  the  same  response 
was  made  to  the  additional  statement  by  Mr.  Hibbard 
that  he  had  made  the  motion  without  consulting  with  his 
associates. 

We  entertain  no  doubt  that  a  defendant  in  a  criminal 
case  who  has  moved  to  set  aside  a  verdict  has  the  legal 
right  to  withdraw  the  motion  at  any  time  before  it  is 
decided.  Even  after  it  is  decided,  the  court  possesses  the 
discretionary  power  to  permit  him  to  withdraw  it.  A 
similar  power  is  constantly  exercised  in  civil  cases;  as 
where  a  party  has  moved  for  the  direction  of  a  verdict  in 
his  favor  and  when  the  court  rules  against  him  he  is  not 
held  estopped  to  insist  that  the  case  is  one  for  the  jury 
but  may  nevertheless  ask  that  it  be  submitted  and  his 
exception  to  a  refusal  to  submit  is  Just  as  available  to 
him  as  though  he  had  never  moved  for  a  direction  at  all. 

The  effect  of  what  happened  in  the  present  case  is  in 
our  opinion  just  the  same  as  though  defendant's  counsel 
had  declared  that  he  withdrew  the  motion  to  set  aside  the 
verdict  before  the  learned  trial  judge  had  passed  upon  it. 
The  fair  import  of  the  record  is  that  he  had  begun  to 
announce  his  desire  to  withdraw  the  application  when  the 
court  interrupted  him  by  declaring  that  it  was  granted. 
Such  an  interruption  could  not  deprive  the  defendant  of 
the  legal  effect  of  the  withdrawal,  which  must  be  deemed 
to  have  been  announced  in  time.  An  order  setting  aside 
a  verdict  and  directing  a  new  trial  under  these  circum- 
stances cannot  be  held  to  have  been  granted  at  the  instance 
or  with  the  consent  of  the  accused.  No  fair-minded  per- 
son can  read  the  narrative  of  the  events  at  the  conclusion 
of  the  first  trial  without  perceiving  that  the  action  of  the 
court  was  not  based  upon  the  idea  that  the  defendant  had 
suffered  injury  at  the  hands  of  the  jury  which  required 
redress  but  was  due  to  a  strong  feeling  that  their  verdict 
was  too  lenient.  However  natural  that  feeling  may  have 
been,  in  view  of  the  character  of  the  homicide,  there  is  no 
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justification  under  our  system  of  jurisprudence  for  carry- 
ing it  into  effect  in  the  manner  attempted  here.  In  a 
criminal  case  it  is  only  where  the  accused  has  brought 
about  the  destruction  of  the  first  verdict  that  he  can  again 
be  put  upon  trial  for  the  same  offense.  This  defendant 
seasonably  abandoned  his  attempt  to  destroy  the  verdict 
which  has  pronounced  him  guilty  of  murder  in  the  second 
degree.  A  new  trial  could  not  lawfully  be  forced  upon 
him  after  such  abandonment. 

There  is  no  express  statutory  provision  in  this  state  for 
the  plea  of  fonner  jeopardy.  The  Code  of  Criminal  Pro- 
cedure provides  as  follows: 

*'  There  are  three  kinds  of  pleas  to  an  indictment: 

"  1.  A  plea  of  guilty. 

^'  2.  A  plea  of  not  guilty. 

^  ^  3.  A  plea  of  a  former  judgment  of  conviction  or  acquit- 
tal of  the  crime  charged,  which  may  be  pleaded  either 
with  or  without  the  plea  of  not  guilty. 

"  A  conviction  shall  not  be  had  upon  a  plea  of  guilty 
where  the  crime  charged  is  or  may  be  pimishable  by 
death."    (Code  Crim.  Proc.  §  332.) 

A  plea  of  autrefois  convict  under  the  third  subdivision 
ot  this  section  would  not  have  been  strictly  appropriate  in 
the  case  at  bar,  as  no  judgment  had  been  rendered  on  the 
first  verdict.  The  guaranty  against  twofold  jeopardy, 
however,  being  a  constitutional  right,  any  objection  on 
the  record  which  clearly  raises  that  issue  at  the  outset  of 
the  second  trial  is  sufficient  as  a  plea  in  bar.  ^^  The  doc- 
trine that  a  man  once  tried  and  convicted,  or  acquitted  of 
a  crime  on  a  valid  indictment  by  a  court  of  competent 
jurisdiction,  cannot  be  tried  again  for  the  same  offense 
has  its  foundation  in  the  principles  of  justice  and  is  a  very 
ancient  doctrine  of  the  common  law.  It  is  embodied  in 
that  provision  of  the  Constitution  of  our  State  (Art.  1,  §  6) 
which  declares  that  ^No  person  shall  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense.*  In  the  appli- 
cation of  this  constitutional  principle,  it  is  well  settled 
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that  an  acquittal  or  conviction  by  verdict  of  a  jury, 
although  not  followed  by  judgment  or  sentence,  is  an 
acquittal  or  conviction  which  protects  an  accused  person 
against  another  trial,  provided  there  was  a  competent 
court  and  a  lawful  indictment,  or,  in  case  of  conviction, 
so  long  as  the  judgment  remains  unreversed."  {People 
V.  Ctgnarale,  110  N.  Y.  23,  30.) 

At  common  law  a  judgment  was  not  necessary  to  sup- 
port a  plea  of  autrefois  convict.  This  appears  from  the 
statement  of  Sir  William  Blackstone  to  the  effect  that  the 
plea  of  a  former  conviction  for  the  same  identical  crime  is 
a  good  plea  in  bar,  though  no  judgment  was  given  or 
perhaps  ever  will  be,  as  when  suspended  by  the  benefit  of 
clergy  or  some  other  cause.     (4  Blackst.  Com.  330.) 

By  the  proceedings  taken  in  behalf  of  the  defendant  on 
the  second  trial,  now  under  review,  we  conclude  that  the 
plea  of  former  jeopardy  resulting  in  a  still  subsisting  ver- 
dict of  murder  in  the  second  degree,  was  available  to  the 
accused,  was  properly  interposed  and  was  supported  by 
the  proof,  so  that  it  must  be  deemed  to  have  been  estab- 
lished beyond  question.  In  the  words  of  Chief  Justice 
CoOLEY,  speaking  of  an  accused  person  invoking  a  like 
objection:  *^  One  trial  and  verdict  must  *  *  *  pro- 
tect him  against  any  subsequent  accusation  of  the  same 
offense,  whether  the  verdict  be  for  or  against  him  and 
whether  the  courts  are  satisfied  with  tlie  verdict  or  not.^^ 
(Cooley's  Const.  Lim.  [7th  ed.]  466.) 

It  follows  that  the  judgment  now  appealed  from, 
based  upon  the  conviction  of  murder  in  the  first  degree, 
must  be  reversed,  and  that  the  case  must  be  remitted  to 
the  Supreme  Court  in  New  York  county  with  directions 
to  proceed  and  pronoimce  judgment  against  the  defend- 
ant upon  the  previous  conviction  of  murder  in  the  second 
degree. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Werner,  Hiscock  and 
Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  op  the  State  op  New  York  ex  rel,  Samuel 
D.  Isaacson,  Respondent,  v.  John  J.  Fallon,  Warden 
of  the  City  Prison  of  the  Borough  of  Brooklyn,  City  of 
New  York,  Appellant. 

Crimes  —  forgery  —  omission  to  enter  business  transactions  in 
private  books  of  account,  with  intent  to  defraud  creditors,  does 
not  constitute  crime  of  forgery. 

At  common  law  an  individual  may  keep  books  of  account  of  all 
or  part  of  his  transactions,  or  he  may  omit  to  do  so  altogether.  So 
far  as  the  statute  includes  within  the  definition  of  forgery  the  falsi- 
fication of  books  of  account  by  erroneous  entries  or  by  omissions  to 
enter  any  material  particulars  relating  to  the  transaction  of  the 
business  of  an  indi\'idual,  it  refers  to  entries  or  omissions  by  persons 
who  have  a  duty  as  employees  or  in  other  similar  capacities  to 
keep  true  books  of  account  of  the  business  of  the  employer.  It  was 
not  intended  to  and  does  not  include  a  person  who  omits  an  entry 
of  a  business  transaction  from  his  own  books  of  account  with 
intent  to  conceal  from  his  creditors  the  disposition  of  his  property. 

People  ex  rel,  Isaacson  v.  Fallon,  142  App.  Div.  908,  affirmed. 

(Argued  June  16,  1911;  decied  October  3,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  30,  1910,  which  affirmed  an  order  of  Special 
Term  sustaining  writs  of  habeas  corpus  and  certiorari  and 
discharging  the  relator  from  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  F.  Clarke^  District  Attorney  {Julitis  Henry 
Cohen  and  Frederick  B,  Bailey  of  counsel),  for  appellant. 
The  case  is  within  the  strict  letter  of  the  statute.  (Penal 
Law,  §  889.)  The  relator  willfully  falsified  the  books 
with  intent  to  defraud  and  to  conceal.  {People  v.  Hege- 
man,  57  Misc.  Rep.  295;  Phelps  v.  People,  72  N.  Y.  365.) 
The  literal  reading  is  the  reasonable  one.  {liegeman  v. 
Corrigan,  195  N.  Y.  1.)  The  literal  reading  is  in  har- 
mony with  the  rest  of  the  statute  and  the  rest  of  the 
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criminal  law.  (Penal  Code,  §  515;.  Penal  Law,  §  889; 
People  V.  Jaehne,  103  N.  Y.  182;  People  v.  Sherman,  133 
N.  Y.  349;  People  v.  Martin,  175  N  Y.  315;  People  v. 
AheeU  182  N.  Y.  415.) 

Charles  S.  Whitman,  District  Attorney  {Robert  O. 
Taylor  of  counsel),  intervening.  Defendant  was  properly 
convicted  under  section  889  of  the  Penal  Law.  {JJ.  S.  v. 
Mescall,  215  U.  S.  26;  Tindle  v.  Birkett,  171  N.  Y.  520; 
^.,  etc.y  Co.  V.  Avery,  83  N.  Y.  31;  Bliss  v.  Sickles, 
142  N.  Y.  647;  Bradley  v.  /S.  iV.  5anfc,  167  N.  Y.  427; 
Mills  V.  Brill,  105  App.  Div.  389;  People  v.  Levine,  119 
App.  Div.  233;  (^ee^  v.  ifo5^,  14  Cox  C.  C.  583;  People 
Y.  Abeel,  182  N.  Y.  415;  People  v.  iiifers,  195  N.Y.  377.) 

Harry  E.  Lewis,  Charles  M.  Davenport  and  Oscar  A. 
Lewis  for  respondent.  Subdivision  3  of  section  515  of 
the  Penal  Code  was  not  intended  to  cover  the  case  of  an 
individual  engaged  in  business  who  willfully  omits  to 
make  an  entry  in  his  own  books  of  account,  but  applied 
to  an  act  or  omission  by  one  person  in  connection  with 
the  books  of  another  person,  {Matter  of  Hallenbeck,  65 
How.  Pr.  401;  People  v.  Fanshatve,  137  N.  Y.  74;  People 
V.  Richards,  108  N.  Y.  144;  People  v.  Stevens,  109  N.  Y. 
162;  People  v.  Palmer,  109  N.  Y.  110;  Fitzgerald  v.* 
Quann,  109  N.  Y.  441;  Bertles  v.  Nunan,  92  N.  Y.  152; 
People  V.  Cody,  6  Hill,  490;  People  v.  Fitch,  1  Wend. 
198;  Noakes  v.  People,  25  N.  Y.  382;  People  v.  Harrison^ 
9  Barb.  562;  People  v.  Shall,  9  Cow.  778;  Peoph  v. 
Galloway,  7  Wend.  540;  People  v.  Steams,  21  Wend. 
409;  23  Wend.  677.) 

Chase,  J.  In  1907  and  the  early  part  of  1908  the 
relator  was  engaged  in  business  in  the  boroughs  of 
Manhattan  and  Brooklyn  in  the  city  of  New  York.  In 
October,  November  and  December,  1907,  and  January, 
1908,  he  purchased,  on  credit,  goods  and  merchandise  of 
the  firm  of  Harding,  Whitman  &  Company  of  the  value  of 
upwards  of  814,000.     On  February  3,  1908,  he  secretly 
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sold  and  shortly  thereafter  deUvered  to  the  firm  of  Babin- 
owitz  Brothers,  a  quantity  of  voile  cloth  goods  out  of 
the  stock  of  merchandise  owned  by  him  for  the  agreed 
price  of  $510.97,  less  a  discount  of  nine  per  cent  for  cash, 
which  said  merchandise  he  had  previously  purchased  on 
credit  for  a  higher  price  subject  to  a  smaller  discount,  and 
on  February  8,  1908,  the  relator  received  from  said  Rabin- 
owitz  Brothers  a  check  for  $404:.  89  in  payment  of  said 
merchandise,  and  he  thereupon  indorsed,  transferred  and 
deUvered  the  check  so  received  to  one  Ida  M.  Friedman  to 
whom  he  was  at  that  time  engaged  to  be  married.  There- 
after, and  on  or  about  March  2,  1908,  he  was  adjudged 
a  bankrupt  and  admitted  an  indebtedness  of  over  $70,000, 
including  an  indebtedness  to  Harding,  Whitman  &  Com- 
pany for  said  goods  and  merchandise  as  stated.  During 
the  times  when  said  transactions  occurred  the  relator 
kept  certain  books  of  accoimt  of  the  transactions  of 
his  business.  It  is  alleged  in  the  information  hereinafter 
mentioned  that  the  relator  *'With  intent  to  defraud 
his  creditors  *  *  *  did  wiUfuUy  omit  to  make  true 
entry  of  the  material  particulars  of  the  aforesaid  sale 
made  by  him  to  said  Rabinowitz  Brothers  and  did  willfully 
omit  to  make  true  entry  of  the  material  particulars  of  the 
aforesaid  receipt  by  him  of  payment  from  said  Rabino- 
witz Brothers,  and  did  willfully  omit  to  make  true  entry 
of  the  material  particulars  of  the  transfer  of  said  check 
as  aforesaid  to  said  Ida  M.  Friedman  in  any  of  the  afore- 
said books  of  account  or  any  entiy  whatever  of  said  sale 
or  of  said  payment  or  of  said  transfer,  but,  on  the  con- 
trary, with  intent  so  to  defraud  his  creditors  the  said 
Samuel  D.  Isaacson  did  willfully  conceal  the  fact  of  said 
sale  to  said  Rabinowitz  Brothers,  did  willfuUy  conceal  the 
fact  of  the  receipt  of  said  check,  and  did  willfully  conceal 
the  fact  of  the  transfer  thereof  to  said  Ida  M,  Friedman. 
That  said  transaction  was  one  of  a  number  of  similar 
transactions  by  which  said  Samuel  D.  Isaacson  did  conceal 
from  his  creditors  many  thousands  of  dollars." 
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In  May,  1909,  an  information  was  signed  by  one  of  the 
partners  of  Harding,  Whitman  &  Company,  setting  forth, 
among  other  things,  the  facts  hereinbefore  stated,  and 
upon  such  information,  which  was  laid  before  a  magis- 
trate, and  certain  testimony  taken  in  confirmation  thereof, 
the  relator  was  charged  with  the  crime  of  forgery  in  the 
third  degree,  and  a  warrant  was  issued  upon  which  he 
was  arrested.  He  was  taken  before  a  city  magistrate  and 
an  investigation  as  to  the  crime  alleged  to  have  been  com- 
mitted by  him  was  had,  which  resulted  in  his  being  held 
to  answer  the  charge  made  against  him.  Writs  of  habeas 
corpus  and  certiorari  were  thereupon  obtained,  and  after 
a  traverse  of  the  return  to  the  writs  the  proceedings  were 
consoUdated  and  a  hearing  was  had  at  a  Special  Term  of 
the  Supreme  Court.  The  writs  were  sustained  and  the 
relator  was  discharged  from  custody.  An  appeal  was 
taken  from  the  order  entered  thereupon  to  the  Appellate 
Division,  where  the  order  was  unanimously  affirmed.  It 
is  from  such  order  of  affirmance  that  the  appeal  is  taken 
to  this  court. 

Apart  from  a  vaUd  statute  affecting  the  subject  an  indi- 
vidual may  keep  books  of  account  of  all  or  part  of  his 
transactions,  or  he  may  omit  to  do  so  altogether.  There 
is  no  recognized  duty  at  common  law  that  requires  an 
individual  to  keep  a  record  of  his  business  or  other  trans- 
actions. Whether  he  will  keep  such  a  record  is  for  the 
determination  of  each  individual,  wholly  independent  of 
the  will,  interest  or  convenience  of  others.  It  does  not 
appear  that  the  omission  by  the  relator  of  any  record  in  his 
books  of  the  sale  to  Rabinowitz  Brothers  in  any  way  influ- 
enced Harding,  Whitman  &  Company  to  sell  to  the  relator 
goods  and  merchandise,  (yr  to  give  him  a  credit  of  $14,000 
and  upwards.  The  allegations  of  fact  upon  which  the 
warrant  was  issued  include  a  statement  that  the  purchases 
were  made  from  Harding,  Whitman  &  Company  prior  to 
the  sale  to  Rabinowitz  Brothers.  It  is  not  shown  that 
any  one  has  been  injured  by  reason  of  the  failure  of  the 
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relator  to  make  such  entry.  The  claim  of  the  appellant 
rests  solely  upon  the  statute.  It  is  claimed  that  an  omis- 
sion to  make  an  entry  of  a  material  particular  of  a 
personal  transaction  in  one's  own  books,  if  with  intent  to 
conceal  the  same  from  one's  creditors,  is  a  crime,  because 
it  is  made  such  by  the  statute,  and  that  evidence  of 
injury  or  prejudice  to  others  is  not  an  essential  fact  to 
establish  the  crime.  It  is  asserted  and  not  denied  that 
the  omission  by  the  relator  of  any  entry  in  his  books  of 
the  sale  to  Rabinowitz  Brothers  was  with  intent  to 
defraud.  It  may  be  assumed  for  the  purposes  of  this 
opinion  that  if  the  statute  defining  forgery  in  the  third 
degree  was  intended  to  and  does  include  a  person  who 
omits  an  entry  of  a  business  transaction  from  his  own 
books  of  account  with  intent  to  conceal  from  his  creditors 
the  disposition  of  his  property,  there  was  sufficient  evi- 
dence against  the  relator  to  require  that  he  be  held  for 
the  action  of  the  grand  jury.  The  statute  under  which 
it  is  claimed  that  the  relator  comimitted  a  crime  is  sec- 
tion 889  of  the  Penal  Law  which,  so  far  as  now  material, 
reads  as  follows:  '*  A  person  who: 

^*  1.  Being  an  officer  or  in  the  employment  of  a  corpo- 
ration, association,  partnership  or  individuals  falsifies,  or 
unlawfully  and  corruptly  alters,  erases,  obUterates  or 
destroys  any  ac<^ounts,  books  of  accounts,  records,  or 
other  writing,  belonging  to  or  appertaining  to  the  busi- 
ness of  the  corporation,  association  or  partnership  or 
individuals;  *  *  *  Is  guilty  of  forgery  in  the  third 
degree. 

'^  A  person  who,  with  intent  to  defraud  or  to  conceal 
any  larceny  or  misappropriation  by  any  person  of  any 
money  or  proi)erty: 

"1.  Alters,  erases,  obliterates,  or  destroys  an  accoimt, 
book  of  accounts,  record,  or  writing,  belonging  to,  or 
appertaining  to  the  business  of,  a  corporation,  associa- 
tion, public  office  or  officer,  partnership,  or  Individ* 
ual;  or, 
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"  2.  Makes  a  false  entry  in  any  such  account  or  book 
of  accounts;  or, 

"  3.  Willfully  omits  to  make  true  entry  of  any  mate- 
rial particular  in  any  such  account  or  book  of  accounts, 
made,  written,  or  kept  by  him  or  under  his  direction, 

**  Is  guilty  of  forgery  in  the  third  degree.'*  (Chap.  40, 
Consolidated  Laws;  former  sections  514  and  515  of  the 
Penal  Code.) 

Forgery  is  a  crime  at  common  law,  and  as  such  it  is 
defined  to  be  the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's  right.  (Black- 
stone's  Commentaries,  book  4,  247.)  Forgery  is  also 
made  a  crime  by  our  statutes  from  which  we  have  quoted. 
Statutes  have  been  enacted  in  this  state  defining  and 
otherwise  relating  to  the  crime  of  forgery  from  time  to 
time,  commencing  with  chapter  20  of  the  Laws  of  1788. 
Prior  to  the  Revised  Statutes  published  in  1829  our  stat- 
ute law  relating  to  forgery  did  not  in  any  way  refer 
specifically  to  the  keeping  of  books  of  account  in  public 
oflBces  or  otherwise.  In  the  said  Revised  Statutes  are 
sections  34  and  35  in  part  4,  chapter  1,  title  3,  article  3, 
as  follows: 

"Section  34.  Every  person  who,  with  intent  to 
defraud,  shall  make  any  false  entry,  or  shall  falsely  alter 
any  entry  made,  in  any  book  of  accounts,  kept  in  the 
office  of  the  comptroller  of  this  state,  or  in  the  oflBce  of 
the  treasurer,  or  of  the  surveyor-general,  or  of  any  county 
treasurer,  by  which  any  demand  or  obligation,  claim,  right 
or  interest,  either  against,  or  in  favor  of,  the  people  of  this 
state,  or  any  county  or  town,  or  any  individual,  shall  be, 
or  shall  purport  to  be  discharged,  diminished,  increased, 
created,  or  in  any  manner  affected,  shall,  upon  conviction, 
be  adjudged  guilty  of  forgery  in  the  third  degree. 

"  Section  35.  Every  person  who,  with  intent  to  defraud, 
shall  make  any  false  entry,  or  shall  falsely  alter  any 
entry  made,  in  any  book  of  accounts  kept  by  any  monied 
corporation  within  this  state,  or  in  any  book  of  accounts 
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kept  by  any  such  corporation,  or  its  oflBcers,  and  delivered 
or  intended  to  be  delivered,  to  any  person  dealing  with 
such  corporation,  by  which  any  pecuniary  obUgation, 
claim  or  credit,  shall  be,  or  shall  purport  to  be,  discharged, 
diminished,  increased,  created,  or  in  any  manner  affected, 
shall,  upon  conviction,  be  adjudged  guilty  of -forgery  in 
the  third  degree." 

When  the  Penal  Code  was  enacted  (Laws  of  1881,  chap. 
676)  to  take  effect  December  1,  1882,  there  was  included 
within  the  definitions  of  forgery  in  the  second  degree  much 
of  the  substance  of  said  sections  34  and  35  of  the  Revised 
Statutes  of  1829;  and  there  were  also  included  therein 
sections  514  and  515  relating  to  forgery  in  the  third 
degree  in  substantially  the  language  that  we  have 
quoted  from  section  889  of  the  present  Penal  Law. 

This  court,  in  People  v.  Jaehne  (103  N.  Y.  182,  192), 
say:  "  The  Penal  Code,  as  its  title  implies,  is  an  institute 
of  criminal  justice  of  general  application,  and  was 
enacted  in  harmony  with  the  tendency  of  recent  legisla- 
tion for  the  purpose  of  embodying  in  a  single  statute  the 
system  of  criminal  law  applicable  to  the  state,  and  sub- 
stituting the  statutes  so  enacted  in  place  of  the  great 
munber  of  statutes  and  amendments  of  statutes  which 
together,  before  the  enactment  of  the  Code  constituted  the 
body  of  the  criminal  law.  *  *  *  It  is  a  plain  infer- 
ence from  these  proA^sions  that  the  Penal  Code  was 
intended  as  a  revision  of  the  prior  laws  in  respect  to 
crimes,  and  their  punishment,  and  as  a  substitute  for  the 
scattered  and  fragmentary  legislation  which  preceded 
it."  The  penal  laws  relating  to  forgery  are  not  neces- 
sarily confined  to  the  crime  as  defined  at  common  law 
{People  V.  Abeel,  182  N.  Y.  415),  but  in  determining  the 
intention  of  the  legislature  in  making  the  several  changes 
in  the  statute  it  is  necessary  to  construe  the  language 
employed  in  view  of  the  essential  elements  of  forgery  at 
common  law  and  the  several  steps  leading  up  to  the 
statute  as  it  now  exists. 
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When  the  Eevised  Statutes  were  enacted  the  sections 
mentioned  were  included,  as  stated  by  the  revisers,  for 
the  purpose  of  guarding  institutions  which  are  compelled 
to  intrust  so  much  to  their  subordinate  officers.  Making 
false  entries  in  a  journal  of  a  mercantile  firm  by  a  confi- 
dential clerk  and  bookkeeper  with  intent  to  defraud  his 
employer  is  a  forgery  at  common  law  (2  Wharton's 
Criminal  Law  [7th  ed.],  1431),  and  under  said  section  34  of 
the  Eevised  Statutes  it  was  held  by  this  court  in  Phelps 
V.  People  (72  N.  Y.  365)  that  where  an  employee  of  the 
state  treasurer's  office  having  charge  of  the  books  of 
account  and  the  deposits  made  a  false  entry  of  a  deposit 
in  a  bank  as  a  part  of  a  criminal  scheme  to  purloin  the 
funds  of  the  state  or  to  temporarily  cover  up  a  defalca- 
tion he  was  guilty  of  forgery. 

The  definition  of  forgery  at  common  law  includes  the 
actual  entry  or  alteration  of  an  entry  in  books  of  account 
with  intent  to  defraud,  where  such  entry  or  alteration  of 
an  entry  may  be  used  as  evidence  of  the  fact  included 
therein  by  the  person  making  such  entry  or  alteration,  or 
another  against  a  corporation,  association  or  individual 
in  whose  behalf  the  books  are  kept.  The  making  of  an 
entry  or  an  alteration  of  an  entry  in  the  books  of  a  pub- 
lic officer  comes  within  the  reason  that  makes  the  falsifi- 
cation of  the  books  of  an  employer  by  an  employee 
forgery  at  common  law.  The  falsification  of  the  books 
of  a  corporation,  association,  public  office  or  officer, 
partnership  or  individual  by  any  person  when  the  act  or 
omission  of  an  act  constituting  the  falsification  binds  the 
corporation,  association,  public  office  or  officer,  partner- 
ship or  individual,  or  appeai-s  to  be  capable  of  being  used 
as  legal  proof  at  some  time,  or  in  some  way,  or  at  some 
place,  against  such  corporation,  association,  public  office 
or  officer,  partnership  or  individual,  is  and  should  be, 
forgery. 

The  books  kept  by  persons  in  public  office  in  which  they 
are  required,  whether  by  statute  or  by  the  nature  of  their 
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office,  to  write  down  particular  transactions  occurring  in 
the  course  of  their  public  duties  and  under  their  personal 
observation  are  generally  admissible  in  evidence  notwith- 
standing their  authenticity  is  not  confirmed  by  those  usual 
and  ordinary  tests  of  proof,  or  the  obUgation  of  an  oath, 
and  the  power  of  cross-examining  the  persons  on  whose 
authority  the  proof  of  the  docmnent  depends.  (Greenleaf 
on  Evidence,  vol.  1,  sec.  483.)  So  the  books  of  a  corpo- 
ration, partnership  or  individual  are  ordinarily  evidence 
against  such  corporation,  partnership  or  individual.  For 
that  reason  the  falsification  of  such  books  by  an  employee 
is  an  act  to  the  prejudice  of  another  man's  right.  There 
are  other  provisions  of  penal  law  by  which  a  person  may 
be  punished  for  obtaining  goods  by  means  of  cheats  and 
false  pretenses  of  various  kinds,  and  the  Federal  Bank- 
ruptcy Act  expressly  provides  that  a  discharge  may  be 
refused  if  the  bankrupt  has  "  With  intent  to  conceal  his 
financial  condition  destroyed,  concealed,  or  failed  to  keep 
books  of  accoimt  or  records  from  which  such  condition 
might  be  ascertained  or  *  *  *  at  any  time  subse- 
quent to  the  first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition,  transferred,  removed, 
destroyed,  or  concealed,  or  permitted  to  be  removed, 
destroyed  or  concealed,  any  of  his  property,  with  intent 
to  hinder,  delay,  or  defraud  his  creditors.  *  *  *>» 
(Bankruptcy  Act,  sec.  l-l.) 

The  first  part  of  section  889  of  the  Penal  Law  refers  to 
acts  by  an  officer  or  employee  of  a  corporation,  associa- 
tion, partnership  or  individual  which  are  in  themselves 
unlawful,  while  the  last  part  of  the  section  quoted  refers 
to  other  acts  of  a  person,  where  they  are  done  or  where  a 
true  entry  of  a  material  particular  is  omitted,  with  intent 
to  defraud,  or  to  conceal  any  larceny,  or  misappropriation 
by  any  person  of  any  money  or  property.  The  several 
acts  or  omissions  therein  referred  to  relate  to  the  account, 
book  of  accoimts,  record  or  writing  belonging  to  or  apper- 
taining to  the  business  of  a  "corporation,  association, 
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public  oflSc5e  or  oflScer,  partnership  or  individual. "  Neither 
a  corporation,  association,  pubUc  office  or  partnership  can, 
as  such,  physically  do  or  omit  to  do  the  acts  which  are 
made  a  crime.  The  acts  must  be  performed  or  omitted 
by  some  person  representing  as  an  officer  or  employee  the 
corporation,  association,  public  office  or  partnership  and 
thus  the  violation  of  a  statute  becomes  a  crime  committed 
by  one  person  to  the  prejudice  of  such  corporation,  associa- 
tion, public  office  or  partnership  and  within  the  underly- 
ing thought  included  in  the  common-law  definition  of  a 
forgery.  In  case  of  a  public  officer  the  books  of  account 
to  be  kept  by  him  are  books  of  account  on  behalf  of  the 
public;  consequently  the  act  of  an  officer  in  falsifying  the 
books  pertaining  to  the  office  is  an  act  of  a  person  to  the 
prejudice  of  the  people. 

An  individual  is  grouped  in  the  statute  with  a  corpora- 
tion, association,  public  office  or  officer  and  a  partnership, 
and  the  purpose  of  the  statute  in  defining  the  crime  is  the 
same  as  to  each. 

We  are  of  the  opinion  that  so  far  as  the  statute  includes 
within  the  definition  of  forgery  the  falsification  of  books 
of  account  by  erroneous  entries  or  by  omissions  to  enter 
any  material  particulars  relating  to  the  transactions  of 
the  business  of  an  individual  it  refers  to  entries  or  omis- 
sions by  a  person  who  has  a  duty  as  an  employee  or  in 
other  similar  capacity  to  keep  true  books  of  account  of 
the  business  of  the  employer. 

We  concur  in  the  statement  of  the  court  in  People  v. 
Brown  (140  App.  Div.  591),  where,  referring  to  the  stat- 
ute, it  says:  "The  object  in  view  in  this  statute,  as  it 
seems  to  us,  was  to  protect  the  corporation,  association, 
partnership  or  individual  who  owned  the  books  from 
being  defrauded  by  means  of  false  entries  or  alterations 
therein.  The  statute  was  intended  to  be  a  protection 
against  domestic  or  internal  attack,  against  treachery 
and  betrayal  from  within,  and  so  read,  all  of  its  parts  are 
consistent,  and  the  statute  itself  is  reasonable."  (p.  594.) 
80 
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(See,  also,  People  ex  reL  Hegeman  v.  Corrigarij  195  N.  Y. 
1;  Manny,  People^  15  Hun,  155,  161;  affd.,  75  N.  Y.  485; 
People  V.  Curtiss,  118  App.  Div.  259.) 

The  order  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Vann,  Werner,  Willard 
Bartlett  and  Hiscock,  JJ.,  concur. 

Order  aflfirmed. 


In  the  Matter  of  the  Application  of  Eliza  H.  Easterly, 
as  Surviving  Trustee  und^r  the  Will  of  John  M.  East- 
erly, Deceased,  Respondent,  for  Leave  to  Mortgage 
or  Sell  Part  of  the  Trust  Estate. 

Frederic  C.  Easterly  et  al.,  Appellants. 

Decedent's  estate  —  when  order  directing  sale  of  decedent's 
real  property  for  payment  of  his  debts  is  invalid. 

The  will  of  testator  shows  that  it  was  his  intention  to  exempt  so 
far  as  possible  certain  of  his  real  estate  from  the  lien  of  his  debts, 
which  were  to  be  paid  from  other  property,  a  fund  being  provided 
for  that  purjKJse.  Testator's  widow,  who  is  also  surviving  trustee 
under  his  will,  is  entitled  to  the  income  of  the  real  estate  in  ques- 
tion with  remainder  over  to  the  persons  cited  in  this  proceeiing. 
On  application  of  the  trustee  the  court  granted  an  order  for  the  s^Ue  of 
part  of  such  real  estate  for  the  payment  of  moneys  alleged  to  be  due 
her  from  the  estate.  Held,  that  the  order  of  sale  was  in  opposition 
to  the  express  wish  of  the  testator  and  contrary  to  the  general 
scheme  of  the  will.  The  estate  in  remainder  was  intended  to  be 
independent  of  the  trust  and  it  was  the  intention  of  the  testator 
to  protect  such  remainder  and  so  restrict  the  trust  and  the  powers 
of  the  trustee  that  the  real  estate  in  question  should  not  be  sold  for 
his  debts.  The  trust  is  solely  for  the  lx»nefit  of  testator's  widow 
and  wholly  independent  of  the  remainder  devised  subject  to  such 
trust.  Hence,  the  sale  was  not  authorized  under  section  105  of  the 
Real  Property  Law. 

Matter  of  Lamoree,  140  App.  Div.  650,  reversed. 

(Argued  June  1,  1911;  decided  October  3,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  28,  1910,  which  afl&rmed  an  order  of  Special 
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Term  directing  a  sale  of  certain  real  property  as  therein 
provided. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick  E.  Storke  for  appellants.  The  Special  Term 
had  no  power  to  make  the  order  appealed  from.  (2  E.  S. 
ch.  1,  tit.  2,  art.  2,  §  65;  Morris  v.  Sickley,  133  N.  Y. 
^60;  McManus  v.  McManus,  179  N.  Y.  344;  Matter  of 
Hoffman,  201  N.  Y.  255;  Ham  v.  Van  Orden,  84  N.  Y. 
27;  Matter  of  Asch,  75  App.  Div.  480;  Matter  of  Roe, 
119  N.  Y.  509.)  The  order  is  not  authorized  hy  the  stat- 
ute under  which  it  is  made.  {Losey  v.  Stanley,  147 
N.  Y.  560;  Campbell  v.  Stokes,  143  N.  Y.  29;  Matter 
of  Seaman,  147  N.  Y.  24;  Moore  v.  Littel,  41  N.  Y.  80; 
Powers  V.  Bergen,  6  N.  Y.  358;  Breevoort  v.  Grace,  53 
N.  Y.  245;  Personeni  v.  Goodale,  199  N.  Y.  332;  Long 
V.  Long,  142  N.  Y.  552;  Kingsland  v.  Murray,  133  N.  Y. 
174;  Hogan  v.  Cavanaugh,  138  N.  Y.  422.) 

James  Lyon  for  respondent.  The  order  is  vaUd.  The 
widow  is  not  given  the  use  of  any  part  of  testator's  prop- 
erty. She  was  not  entitled  to  the  income  directly,  but 
was  to  receive  the  same  by  the  hands  of  the  executors  and 
trustees.  The  duty  of  collecting  the  rents  and  n^.eeting 
the  other  responsibilities  imposed  by  this  will  rested  upon 
them.  Such  a  situation  creates  an  express  trust  and 
vested  the  title  to  all  of  testator's  property  in  said  trustees. 
(T.  G.  T.  Co.  V.  a,  B.  &  Q.  R,  R.  Co.,  123  N.  Y.  37; 
Tobias  v.  Ketchum,  32  N.  Y.  319;  Brewster  y.  Striker, 
2  N,  Y.  19;  Leggett  v.  Perkins,  2  N.  Y.  297;  Morse  v. 
Morse,  85  N.  Y.  53;  Craig  v.  Craig,  3  Barb.  Ch.  76; 
Bradley  y.  Amidon,  10  Paige,  235;  Vernon  v.  Vernon, 
53  N.  Y.  351;  Vail  v.  Vail,  7  Barb.  226;  Belts  v.  Belts, 
4  Abb.  [N.  C]  317;  Mee  v.  Gordon,  187  N.  Y.  400;  Ward 
v.  Ward,  105  N.  Y.  68.) 

Chase,  J.  John  M.  Easterly  died  November  30,  1895, 
leavin/e:  a  wiU  which  was  admitted  to  probate  on  the  11th 
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day  of  March,  1896,  and  letters  testamentary  were  issued 
to  the  executrix  and  executors  named  in  said  will,  viz. : 
Eliza  H.  Easterly,  John  J.  Lamoree  and  Nathan  C. 
Reed.  Nathan  C.  Reed  was  thereafter  permitted  to 
resign  his  trust  and  he  died  in  December,  1902.  After 
the  commencement  of  this  proceeding  John  J.  Lamoree 
died,  leaving  Eliza  H.  Easterly  the  sole  surviving  execu- 
trix and  trustee.  By  his  will  the  testator  recites  that  hQ 
has  provided  in  part  for  his  wife  by  deeding  to  her  cer- 
tain real  property  and  by  the  will  he  gives  to  her  abso- 
lutely all  of  his  household  goods  and  he  therein  further 
provides:  "I  also  give  and  grant  unto  her  all  moneys 
due  or  to  become  due  to  my  estate  during  her  life  except 
as  herein  otherwise  provided;  the  same  to  be  paid  to  her 
each  month  by  my  executors  and  trustees  hereinafter 
named  without  expense  or  anxiety  to  her."  He  further 
provides  by  the  third,  fourth,  fifth  and  sixth  paragraphs 
of  his  will  as  follows: 

"  Third.  I  give  and  bequeath  to  my  brother  Ozam  M. 
Easterly  the  smn  of  ten  dollara  per  month,  to  commence 
at  my  decease,  to  be  paid  to  him  monthly  during  his  life 
time.  The  same  to  be  a  charge  on  the  expense  fund 
hereafter  provided  for. 

*'  Fourth,  To  the  end  that  my  real  estate  owned  by  me 
individually  may  be  relieved  from  all  liens  by  way  of 
mortgage  or  otherwise,  and  that  all  my  debts  may  be 
paid  without  recourse  thereto,  I  have  for  about  ten  years 
past  carried  a  policy  of  five  thousand  doUara  upon  my  own 
life.  To  that  end  I  hereby  give,  grant  and  devise  the 
proceeds  of  said  policy  and  of  my  vacant  lot  No.  22  here- 
after mentioned  in  trust  to  my  executors  for  the  express 
purpose  of  having  the  same  as  speedily  as  possible  col- 
lected and  paid  in  discharge  of  such  liens  and  of  my  said 
debts  after  my  decease. 

^' Fifth.  It  is  my  will  and  I  direct  that  one-half  of  all 
moneys  collected  from  rentals  of  my  real  estate,  except 
as  hereinafter  provided,  be  each  month  deposited  by  my 
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executors,  in  the  Auburn  Savings  Bank  of  Auburn,  N.  Y., 
upon  interest  for  the  purpose  of  creating  a  fund  from 
which  to  pay  expenses  of  administration,  costs  of  col- 
lections, taxes  upon  my  property  as  they  shall  accrue  and 
to  meet  all  necessary  charges  for  insurance,  needed 
repairs,  of  any  one  or  all  of  my  buildings,  sewerage,  or 
any  other  charge  made  herein,  so  that  they  may  be  kept 
in  proper  renting  condition  and  repaired  if  partially 
destroyed  by  fire,  if  my  executors  should  deem  it  best  to 
repair  and  if  not  sufficient  money  in  this  fund  to  rebuild 
if  that  should  be  necessary,  my  executors  are  authorized 
to  sell  the  same  and  give  good  and  sufficient  deed  or  deeds 
for  the  same,  the  proceeds  to  be  invested  in  first  bond  and 
mortgage  on  improved  real  estate  and  the  income  thereof 
paid  to  my  wife.  This  fund  is  to  be  drawn  upon  to  pay 
any  deficiency  for  debts  if  necessary. 

"The  rentals  of  the  Tallman  purchase  are  hereby 
exempted  from  the  above  provision,  and  shall  be  applied 
to  the  payment  of  one-half  of  the  mortgage  held  by  sav- 
ings bank  hereafter  mentioned.  After  the  payment  of 
said  mortgage  then  the  above  provisions  shall  apply. 

"  Sixth,  Being  the  owner  as  tenant  in  common  in  cer- 
tain real  estate  at  the  comer  of  North  and  Water  streets 
in  the  City  of  Auburn,  including  three  several  purchases 
known  as  the  *  Anderson  purchase,'  the  *  Shields  pur- 
chase '  and  the  *  Tallman  purchase,'  I  authorize  and  direct 
that  my  executors  Nathan  C.  Reed  and  Eliza  H.  Easterly 
shall  be  the  exclusive  trustees  of  said  property,  and  observe 
that  relation  in  a  manner  so  as  to  work  no  injustice  to  the 
other  owner  John  J.  Lamoree,  or  to  my  estate  as  the  joint 
owners  thereof. 

"  That  a  certain  mortgage  given  by  myself  and  John  J. 
Lamoree  to  the  Auburn  Savings  Bank,  upon  the  Ander- 
son purchase  be  as  to  my  half  of  any  unpaid  balance,  met 
and  paid  as  in  the  past,  by  application  of  all  rents,  less 
taxes,  insurance  and  repairs  derived  from  the  Tallman 
purchase  till  my  half  of  said  mortgage  shall  be  fully  paid. " 
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It  is  also  provided  by  the  will  that  **  If  at  any  time  my 
executors  Nathan  C.  Reed  and  Eliza  H.  Easterly  shall 
*  *  *  desire  to  sell  the  property  owned  by  me  as  ten- 
ant in  common  or  some  portion  of  the  same  and  deem  it 
to  be  the  wisest  thing  to  do  I  hereby  authorize  and  empower 
them  to  make  such  sale  to  execute  and  deliver  all  neces- 
sary deeds  to  purchasers,  to  pay  off  my  half  of  said  mort- 
gage and  to  invest  the  balance  of  the  proceeds  as  before 
directed  and  pay  the  income  to  my  wife  during  her  life- 
time. "  He  therein  directs  his  executors  to  sell  two  certain 
vacant  lots  owned  by  him  and  to  use  the  proceeds  of  one 
of  said  lots  for  the  payment  of  debts  as  far  as  the  same  is 
necessary,  and  the  proceeds  of  the  other  of  said  lots  to  the 
erection  of  a  monument  upon  his  cemetery  lot,  and  also 
certain  head  and  foot  stones,  at  a  cost  not  to  exceed  $400, 
and  that  the  surplus  from  the  proceeds  of  said  lot  shall 
become  a  part  of  the  fund  for  repairs.  The  remainder  of 
his  estate  real  and  personal  he  devises  and  bequeaths  by  a 
provision  in  his  will  as  follows,  viz. : 

*^  Tenth.  After  the  death  of  my  wife  the  remainder  of 
my  estate,  both  personal  and  real,  of  which  I  may  die 
seized,  which  has  not  been  sold  by  my  executors  under 
the  powers  given  herein,  and  the  proceeds  of  any  property 
sold,  shall  be  disposed  of  as  follows: 

^'  First,  I  give,  devise  and  bequeath  to  the  children  of 
my  sister  Eliza  Gleason  that  are  living  at  the  death  of  my 
wife,  and  if  all  are  dead,  then  to  their  heirs,  a  third  part. 
Second,  I  give,  devise  and  bequeath  to  the  children  of 
my  sister  Hannah  Jane  Francisco  that  are  living  at  the 
death  of  my  wife,  and  if  all  are  dead,  then  to  their  heirs, 
one  third  part.  Third.  I  give,  devise  and  bequeath  to 
Frederick  and  J.  M.  Easterly,  sons  of  my  brother  Ozam 
M.  Easterly,  and  in  case  of  the  death  of  either  then  to 
their  heirs,  a  third  part.  This  last  devise  is  subject  to 
the  payment  of  the  annuity  given  to  Ozam  M.  Easterly, 
my  brother,  if  he  shall  be  living  as  provided  in  second 
clause  of  my  will," 
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Ozam  M.  Easterly  died  in  1900.  At  the  time  of  the 
testator's  death  he  was  the  owner  of  three  double  and  six 
single  dwelling  houses,  and  the  lands  upon  which  they 
were  erected  on  Easterly  avenue  and  Easterly  place  in 
the  city  of  Auburn;  also  an  undivided  one-half  interest 
in  four  stores  and  the  lands  upon  which  the  same  were 
erected  on  North  and  Water  streets  in  said  city,  and  the 
two  vacant  lots  referred  to  in  his  will;  and  also  one  other 
vacant  lot. 

The  executrix  and  executors  entered  upon  the  discharge 
of  their  duties  as  such  and  sold  said  vacant  lots  and  per- 
formed other  duties  as  executors,  and  in  1898  had  an 
accounting  in  the  Surrogate's  Court.  By  the  decree  in 
that  proceeding  it  appears  that  they  had  received  from 
the  insurance  policy,  the  sale  of  said  vacant  lots,  and 
from  the  rents  of  the  dwellings  and  stores,  $13,714.89, 
and  that  they  had  paid  for  debts  and  interest  thereon 
$6,777.14;  taxes,  insurance  and  repairs,  $2,183.85;  they 
had  paid  to  Mrs.  Easterly  her  one-half  of  rents  of  the 
dwellings,  $2,208.69,  and  her  one-half  of  rents  of  stores, 
$777.81;  they  had  paid  to  Ozam  M.  Easterly  the  annuity 
amounting  to  $300,  and  to  the  widow  $250,  leaving  a  bal- 
ance in  their  hands  of  $1,217.40.  From  the  balance 
remaining  in  their  hands  they  were  entitled  to  deduct 
for  commissions  and  expenses  $397.83,  leaving  a  net 
balance  of  $819.57. 

After  the  accounting  the  executors  proceeded  as 
trustees  in  the  execution  of  the  trust.  This  proceeding 
was  commenced  in  1907,  and  it  is  alleged  in  the  petition 
that  since  the  accounting  in  1898  Eliza  H.  Easterly  has 
individually  advanced  $1,332.85  toward  the  necessary 
care  and  maintenance  of  said  houses  after  first  applying 
thereon  one-half  of  the  rent  of  said  houses  and  stores  as 
provided  by  the  will,  and  that  there  is  due  to  her  on  a 
note  given  by  John  M.  Easterly  in  1881  to  her  father, 
Joseph  Hetzel,  Sr.,  for  $666  and  now  owned  by  her,  the 
sum  of  $1,346.50  which  with  the  alleged  advancement  on 
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account  of  the  care  and  maintenance  of  said  houses 
makes  due  to  her  the  sum  of  $2,679.35,  and  the  proceed- 
ing is  brought  for  the  purpose  of  authorizing  and  direct- 
ing the  sale  of  one  of  said  houses  and  applying  the 
proceeds  of  the  sale  to  the  payment  to  said  Eliza  M.  East- 
erly of  the  balance  alleged  to  be  due  to  her  as  stated. 
An  order  was  made,  substantially  as  prayed  for  in  the 
petition,  for  the  sale  of  a  tract  of  land  therein  described 
upon  which  is  erected  one  of  said  houses.  An  appeal  was 
taken  from  such  order  to  the  Appellate  Division  where 
the  order  was  unanimously  affirmed  and  an  appeal  is 
taken  to  this  court.  The  appellants  are  adults  and  all  of 
the  residuary  legatees  and  devisees  under  the  said  will. 
It  is  not  claimed  that  the  court  is  given  express  power  by 
statute  to  direct  a  sale  of  the  testator's  real  proi)erty 
for  the  payment  of  his  debts  after  twelve  or  more  years 
have  elapsed  since  the  testator's  death  and  nine  or  more 
years  from  the  final  judicial  settlement  of  the  accounts  of 
the  executors. 

A  careful  examination  of  the  will  shows  that  it  was 
the  intention  of  the  testator  to  exempt  so  far  as  possible 
the  Easterly  avenue  and  Easterly  place  houses  froni  the 
hen  of  his  debts,  and  that  by  the  will  his  debts  were  to  be 
paid  from  the  proceeds  of  other  property.  He  provided  a 
fund  to  consist  of  the  proceeds  of  a  life  insurance  policy 
and  of  one  vacant  lot  to  which  it  is  to  be  assumed  that 
he  intended  should  be  added  the  proceeds  of  all  real 
property  not  specifically  mentioned,  and  of  all  personal 
property  other  than  that  specifically  given  to  his  wife  from 
which  his  debts  were  to  be  paid. 

If  the  proceeds  of  such  insurance  policy  and  of  other 
property,  real  and  personal,  had  been  kept  in  a  separate 
fund,  as  provided  by  the  will,  and  the  testator's  debts  had 
been  promptly  paid  therefrom,  as  also  provided  by  the 
will,  it  seems  reasonably  clear  from  the  record  that  the 
alleged  indebtedness  to  Mrs.  Easterly  could  have  been 
paid  therefrom.    The  will  also  provided  for  an  expense 


1911.]  Matter  op  Easterly.  473 

N.  T.  Rep.]        Opinion  of  the  Court,  per  Chase,  J. 

fund,  consisting  principally  of  one-half  of  the  rents  of  the 
houses,  to  be  deposited  each  month  in  the  Auburn  Savings 
Bank  and  used  as  in  the  will  provided  to  pay  *' Expenses 
of  administration,  costs  of  collections,  taxes  upon  my 
property  as  they  shall  accrue,  and  to  meet  all  necessary 
charges  for  insurance,  needed  repairs,  of  any  one  or  of 
all  of  my  buildings,  sewerage  or  any  other  charge  made 
herein,  so  that  they  may  be  kept  in  proper  renting  con- 
dition." It  is  also  provided  that  the  fimd  is  to  be  drawn 
upon  to  pay  any  deficiency  for  debts  if  any.  From  the 
will  it  appears  that  the  testator  intentionally  refrained 
from  giving  the  executors  and  trustees  power  to  sell  the 
Easterly  avenue  and  Easterly  place  houses  except  in  one 
contingency  that  has  never  arisen.  There  is  no  general 
power  of  sale  in  the  will,  so  far  as  the  real  property 
described  in  the  order  in  this  proceeding  is  concerned.  The 
order  is  not  authorized  by  the  will.  It  is  in  opposition  to 
the  express  wish  of  the  testator  and  contrary  to  the 
general  scheme  provided  by  him  in  his  will.  The  order 
must  stand,  therefore,  if  at  all,  upon  the  authority  of  the 
statute  hereinafter  quoted. 

It  is  provided  by  section  105  of  the  Eeal  Property  Law 
(Chap.  50  of  the  Consolidated  Laws;  formerly  section  85, 
chap.  5^7,  Laws  of  1896,  as  amended  by  chapter  136,  Laws 
of  1897,  and  chap.  311,  Laws  of  1898,  and  also  Eevised 
Statutes,  part  2,  chap.  1,  title  2,  section  65,  as  last 
amended  by  chapter  886,  Laws  of  1895)  as  follows:  "If 
the  trust  is  expressed  in  the  instrument  creating  the 
estate,  every  sale,  conveyance  or  other  act  of  the  trustee, 
in  contravention  of  the  trust,  except  as  provided  in  this 
section,  shall  be  absolutely  void.  The  Supreme  Court 
may,  by  order,  on  such  terms  and  conditions  as  seem 
just  and  proper,  authorize  any  such  trustee  to  mortgage 
or  sell  such  real  property,  or  any  part  thereof,  whenever 
it  appears  to  the  satisfaction  of  the  court  that  said  real 
property,  or  some  portion  thereof,  has  become  so  unpro- 
ductive that  it  is  for  the  best  interest  of  such  estate  or 
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that  it  is  necessary  or  for  the  benefit  of  the  estate  to  raise 
funds  for  the  purpose  of  preserving  it  by  paying  off 
incumbrances  or  of  improving  it  by  erecting  buildings  or 
making  other  improvements,  or  that  for  other  peculiar 
reasons,  or  on  accoimt  of  other  peculiar  circTimstances,  it 
is  for  the  best  interest  of  said  estate.     *    *    *." 

The  trust  estate  created  by  the  will  of  the  testator  will 
end  with  the  death  of  Mrs.  Easterly.  Upon  her  death 
the  property  becomes  vested  in  certain  persons,  the 
descendants  of  the  sisters  and  brother  of  the  testator  con- 
stituting classes  as  stated  in  the  wiU.  The  appellants, 
who  are  the  persons  constituting  such  classes  as  they  now 
exist,  are  vested  with  the  fee  of  the  real  property  described 
in  the  order  in  this  proceeding  subject  to  the  trust  and 
subject  to  being  divested  or  of  their  interest  being 
changed  by  the  death  of  one  of  their  number  or  of  the 
birth  of  a  person  or  persons  who  will  become  one  of  the 
classes  specified  in  the  will.  (Eeal  Property  Law,  section 
40;  Losey  v.  Stanley,  147  N.  Y.  560,  571;  Moore  v.  Lit- 
tel,  41  N.  Y.  66;  Doscher  v.  Wyckoffy  132  App.  Div. 
139;  Stringer  v.  Ymvng,  191  N.  Y.  157;  Stevenson  v. 
Lesley,  70  N.  Y.  512.)  The  trust  as  such  is  solely  for  the 
benefit  of  Mrs.  Easterly,  and  it  is  wholly  independent  of 
the  remainder  devised  subject  to  such  trust.  The  statute 
from  which  we  have  quoted  deals  with  the  trust  estate 
only,  and  an  order  for  a  sale  pursuant  to  the  statute 
should  not  purport  to  convey  the  independent  vested 
estate  in  the  remaindermen. 

This  court  in  Losey  v.  Stanley  {supra)  fully  considered 
the  power  of  the  court  under  the  statute  as  it  then  existed 
and  while  construing  a  will  very  similar  in  its  terms  to 
the  will  of  the  testator  in  this  case.  The  addition  to  the 
statute  by  the  amendment  in  1S96  of  the  words  "except 
as  provided  in  this  section  "  qualifies  the  statute  so  far  as 
it  relates  to  a  sale  of  real  property  in  contravention  of  the 
trust,  but  in  no  way  extends  tiie  power  of  sale  to  an 
interest  in  the  real  property  that  is  independent  of  the 
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trust.  While  the  opinion  in  the  Losey  v.  Stanley  case 
shows  that  for  certain  reasons  specified  perhaps  the 
money  received  upon  the  mortgage  pursuant  to  the 
alleged  authority  of  the  order  in  that  case  should  not  in 
equity  be  paid  by  the  remaindermen  or  by  the  estate  of 
the  remaindermen  in  the  property  theretofore  held  in 
trust,  the  decision  was  much  broader  than  indicated  by 
the  opinion  of  the  court  in  this  case  in  the  Appellate 
Division.  It  was  in  that  case  expressly  held  that  *^  The 
estate  to  which  the  section  refers  is  the  trust  estate,  that 
IS,  the  estate  held  imder  the  trust.  It  did  not  in  the 
nature  of  things  comprehend  legal  estates  in  remainder 
in  the  same  land  taking  effect  on  the  termination  of  the 
trust.  *  *  *  An  attempted  sale  or  conveyance  by 
the  trustee  of  the  estates  in  remainder  would,  doubtless, 
be  ineffectual,  but  this  would  be  so  for  the  reason  that 
the  trustees  would  have  no  estate  in  remainder  to  sell 
or  convey,  and  not  because  such  sale  or  conveyance 
would  be  in  contravention  of  the  trust.  *  *  *  If  the 
construction  claimed  be  sustained  it  would  authorize  the 
court  to  order  the  sale  or  mortgage  of  the  estates  in  remain- 
dei  ot  adults  without  their  consent,  for  the  purposes  speci- 
fied, which  would  be  plainly  unconstitutional."  (p.  571.) 
The  persons  cited  in  this  proceeding  are  the  owners  of 
the  estate  in  remainder  and  they  have  by  answer  in  the 
proceeding  and  by  consistent  protest  and  argument  in  all 
the  courts  objected  to  the  sale  proposed  by  the  order  in 
this  proceeding.  Their  position  has  the  approval  of  the 
comts  in  many  cases.  The  decision  in  Losey  v.  Stanley 
has  been  frequently  referred  to  in  this  court  with  approval 
and  the  essential  part  of  the  decision  in  that  case  is 
stated  in  the  words  that  we  have  quoted  from  the  opin- 
ion therein.  The  decision  in  that  case  is  not  dependent 
upon  any  pecuUai  facts  therein  disclosed,  but  it  has  been 
generally  recognized  as  an  authoritative  decision  of  this 
court  construing  the  statute  in  all  cases  where  the  trust 
and  the  remamdei  af  tei  the  termination  of  the  trust  are 
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independent,  legal  estates.  The  estate  in  remainder  in 
this  case  was  intended  to  be  independent  of  the  trust  and 
it  was  as  we  have  already  seen  the  intention  of  the  testa- 
tor to  protect  such  remainder  and  so  restrict  the  trust  and 
the  powers  of  the  executor  and  the  trustee  under  the 
trust  that  the  houses  and  lots  on  Easterly  avenue  and 
Easterly  place  should  not  be  sold  for  debt,  and  it  was  also 
his  intention  by  defining  the  amount  applicable  to  the 
expense  fund  to  protect  his  wife,  the  beneficiary  imder  the 
trust,  and  the  remaindermen  who  take  subject  to  the  trust. 

We  think  that  the  order  was  without  authority  under 
the  will,  or  by  statute.  It  should  be  reversed  and  the 
proceeding  dismissed,  with  costs  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Werner,  Wn^LARD 
Bartlett  and  Collin,  JJ.,  concur. 

Order  reversed,  etc. 


John  H.  Dreyer,  Appellant,  v.  Herman  Reisman, 
Defendant,  and  Charles  A.  Hasselbrook  et  al., 
Respondents,  Impleaded  with  Others. 

Will  —  courts  cannot  construct  a  will  or  import  valid  provi- 
sions therein,  when  none  are  expressed  or  implied  by  testator  — 
provisions  of  will  examined  and  held  insufficient  to  convey 
testator's  property. 

1.  Courts  have  no  power  to  construct  a  will  where  none  has  in  fact 
been  made;  nor  to  import  into  a  will  new  provisions  which  are 
designed  to  create  a  testamentary  disposition  which  is  neither 
expressed  nor  necessarily  to  be  implied. 

2.  A  decedent  left  a  writing  purporting  to  be  his  last  will  and  tes- 
tament, in  which  he  directed:  "  First  After  all  my  lawful  debts  are 
paid,  all  funeral  and  testamentary  expenses,  I  give,  devise  and 
bequeath  unto  my  living  son  and  daughters  Charles  Hasselbrookf 
Martha  Ellen  Nordbruch  and  Senie  Meyer,  share  and  share  alike, 
the  same  to  be  equal  divided  between  themselves.  Second.  All 
real  Estat  if  any  owned  by  me  and  the  same  canot  be  sold  at  a 
fail  market  price  then  same  sail  be  sold  at  public  oction."    Held, 
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that  whatever  the  intention  of  the  testator  may  have  been,  he 
failed  to  express  it,  having  omitted  to  specify  the  subject  of  the  gift, 
and  the  parties  must  be  remitted  to  their  rights  under  the  statutes 
relating  to  the  devolution  of  estates  by  intestacy. 
Dreyer  v.  Beisman^  186  App.  Div.  7d6,  reversed. 

(Submitted  June  7,  1011;  decided  October  8,  1011.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  18,  1910,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Nicholas  Dietz  for  appellant.  The  mere  making  of  a 
will  is  not  sufficient  to  dispose  of  an  estate.  {Brotvn  v. 
Quintard,  177  N.  Y.  83;  Leggett  v.  Stevens,  185  N.  Y. 
70;  Byrnes  v.  Boer,  86  N.  Y.  120.)  If  the  devolution  of 
testator's  property  by  his  will  is  dependent  upon  its  terms 
only  then  the  will  is  void,  because  it  is  uncertain  in  its 
terms.  {Bayeaux  v.  Bayeaux,  8  Paige,  332.)  The  omis- 
sion in  the  will  cannot  be  supplied  under  rules  governing 
construction  of  wills.  (Redfield  on  Surrogates  [5th  ed.], 
225;  Central  Trust  Co.  v.  Egleston,  185  N.  Y.  23;  Will 
of  Kelemauy  126  N.  Y.  80;  Fosdick  v.  Delafield,  2  Redf. 
392;  Meyers^.  Eddy,  47  Barb.  266;  Leggett  v.  Stevens, 
185  N.  Y.  70;  Trash  v.  Sturges,  170  N.  Y.  495;  Tildenv. 
Green,  130  N.  Y.  51;  Wager  v.  Wager,  96  N.  Y.  172; 
Brown  v.  Quintard,  177  N.  Y.  84.) 

Bila  D.  Eisler  and  Roger  Hinds  for  respondents. 
Disregarding  the  paragraphing,  testator's  plain  and 
unambiguous  language  effectually  devises  his  real  estate 
to  the  defendants  Hasselbrook,  Nordbruch  and  Meyer. 
{Benjamin  v.  Welch,  73  Him,  371;  Oovin  v.  Metz,  79 
App.  Div.  461;  Phillips  v.  Davies,  92  N.  Y.  199;  Walter 
V.  Ham,  68  App.  Div.  383;  Vernon  v.  Vernon,  53  N.  Y. 
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351;  Marion  v.  Williams^  19  Wash.  L.  R.  532;  Carney 
V.  Kain,  40  W.  Va.  758;  Schult  v.  Moll,  132  N.  Y.  122; 
Jamiganv.  Conway,  21  Tenn.  50;  Oourleyv.  Thompson, 
34  Tenn.  387.)  Even  if  the  court  should  refuse  to  con- 
strue paragraphs  first  and  second  as  a  single  sentence  the 
court,  by  supplying  the  proper  words  in  paragraph  first 
will  give  expression  to  the  evident  intention  of  the  tes- 
tator. {Pond  V.  Bergh,  10  Paige,  140;  F inlay  v.  King, 
3  Pet.  377;  Carter  v.  Bloodgood,  3  Sandf.  Ch.  321; 
Covenhoven  v.  Schnler,  2  Paige,  122;  Dew  v.  Barnes, 
54  N.  C.  149;  Williamson  Exrs.  §1085;  McKeehan  v. 
Wilson,  53  Penn.  St.  74;  Ward  v.  Stanai^d,  82  App.  Div. 
393;  Matter  of  Bassett,  L.  R.  [14  Eq.  Cas.]  57;  Aulicky. 
Wallace,  75  Ky.  531.)  The  presumption  that  a  testator 
does  not  intend  to  disinherit  a  descendant  of  himself  is 
eflfectually  overcome  in  this  case.  {Leask  v.  Richards, 
116  App.  Div.  274;  188  N.  Y.  291;  Matter  of  Broivn,  93 
App.  Div.  295;  Loiv  v.  Harmony,  72  App.  Div.  408; 
Scott  v.  Guernsey,  48  App.  Div.  106;  Prowittv,  Rodman, 
37  App.  Div.  42.) 

Werner,  J.  This  is  an  action  in  partition,  and  the 
plaintiflf's  right  to  maintain  it  depends  upon  the  question 
whether  one  Joseph  H.  Hasselbrook,  who  died  seized  of 
the  real  property  sought  to  be  partitioned,  left  a  valid 
will  disposing  of  the  same,  or  whether  he  died  intestate. 
If  Hasselbrook  died  intestate,  then  the  plaintiff,  as  the 
only  child  of  Hasselbrook's  deceased  daughter,  is  entitled 
to  an  undivided  one-fourth  part  of  the  real  property  in 
suit;  and  if,  on  the  contrary,  Hasselbrook  left  a  valid 
will  which  disposed  of  this  real  property,  it  is  conceded 
that  he  devised  it  all  to  his  own  three  surviving  children. 
A  short  statement  of  the  facts  disclosed  by  the  record  will 
show  how  the  question  arises. 

John  H.  Hasselbrook  died  in  1905  in  the  borough 
of  Brookljm,  city  of  New  York,  leaving  an  estate  con- 
sisting of  some  money  on  deposit  in  a  savings  bank  and 
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two  parcels  of  land  known  as  Nos.  60  and  62  Franklin 
street  in  that  borough.  He  left  a  writing  purporting  to 
be  his  last  will  and  testament,  evidently  holographic,  in 
which  he  directed,  '^  First.  After  all  my  lawful  debts  are 
paid,  all  funeral  and  testamentary  expenses,  I  give, 
devise  and  bequeath  unto  my  living  son  and  daughters 
Charles  Hasselbrook,  Martha  Ellen  Nordbruch  and  Senie 
Meyer,  share  and  share  alike,  the  same  to  be  equal 
divided  between  themselves.  Second.  All  real  Estat  if 
any  owned  by  me  and  the  same  canot  be  sold  at  a  fair 
market  price. then  same  sail  be  sold  at  public  oction." 
The  careful  reader  of  these  material  provisions  of  this 
instrmnent  will  at  once  perceive  the  question  which  they 
present.  What  did  the  intending  testator  bequeath  or 
devise?  There  is  no  mention  or  description  of  property 
except  in  the  second  paragraph  which  contains  the  direc- 
tion for  a  sale  of  the  real  estate.  The  children  of  Hassel- 
brook, acting  upon  the  assumption  that  the  instrument 
was  a  valid  will  under  which  they  became  seized  of  their 
father's  estate,  procured  the  paper  to  be  admitted  to 
probate  as  a  will,  and  then  sold  to  the  defendant  Reisman 
the  premises  described  in  the  complaint.  Later  this  action 
was  brought,  obviously  upon  the  theory  that  Hasselbrook 
died  intestate  and  that  the  plaintiff,  his  grandson,  is  enti- 
tled to  an  imdivided  one-fourth  of  the  real  estate  above 
mentioned.  The  courts  below  have  upheld  the  contention 
of  the  defendants  but  we  feel  constrained  to  take  a  differ- 
ent view.  We  think  the  defendants  Hasselbrook,  Nord- 
bruch and  Meyer  took  nothing  as  devisees  and  that  they 
must  stand  upon  their  rights  as  heirs  at  law  of  their 
father.  This  gives  them  each  an  undivided  one-foiulli 
of  the  estate  and  the  remaining  one-fourth  goes  to  the 
plaintiff. 

The  making  of  a  will  naturally  imports  an  intention  to 
make  a  testamentary  disposition  of  property.  But  the 
intention  is  one  thing  and  its  execution  is  quite  another 
thing.     While  courts  have  great  latitude  in  giving  effect 
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to  imperfectly  expressed  testamentary  intentions,  they 
have  no  right  to  make  wills  for  testators.  Although  a 
will  need  not  be  framed  in  any  particular  or  set  phrase, 
it  must  at  least  be  so  plain  as  to  furnish  some  tangible 
clue  to  the  testator's  intention.  In  cases  where  the  lan- 
guage of  wills  have  been  inexact  or  ambiguous  the  courts 
have  frequently  transposed  or  inserted  words  or  phrases, 
or  even  left  out  or  inserted  provisions  in  order  to  effectu- 
ate an  intent  that  was  with  reasonable  certainty  to  be 
gathered  from  the  context  of  the  whole  instruments. 
{Phillips  V.  Davtesy  92  N.  Y.  199,  204;  Poyid  v.  Berghy 
10  Paige,  140.)  Courts  have  no  power,  however,  to  con- 
struct a  will  where  none  has  in  fact  been  made,  nor  to 
import  into  a  will  new  provisions  which  are  designed  to 
ci-eate  a  testamentary  disposition  which  is  neither 
expressed  nor  necessarily  to  be  implied.  {Wager  v. 
Wager,  96  N.  Y.  164,  172.)  The  will  before  us,  viewed 
in  the  light  of  these  simple  rules,  is  fatally  defective  in  a 
vital  point,  for  it  fails  to  mention,  much  less  to  identify, 
any  gift,  devise  or  legacy.  The  testator  doubtless 
intended  to  give  his  children  something,  else  he  would  not 
have  attempted  to  make  a  will.  When  we  pass  that  point 
we  enter  the  realm  of  surmise,  conjecture  and  specula- 
tion. It  is  argued  that  it  must  have  been  his  intention 
to  leave  them  all  his  property,  since  they  were  the  natural 
objects  of  his  bounty,  and  that  this  claim  is  strongly  sup- 
ported by  the  testator's  direction  that  all  real  estate 
owned  by  him  shall  be  sold  at  public  auction  in  case  it 
cannot  be  sold  at  a  fair  market  price.  This  argument, 
so  far  from  being  controlling,  is  not  even  convincing, 
for  the  direction  to  sell  at  auction  is  in  no  wise  incon- 
sistent with  a  devise  of  only  a  pari;  of  the  testator's  real 
estate.  A  much  more  cogent  suggestion  is  found  in  the 
fact  that  the  plaintiff  is  not  mentioned  in  the  will,  and 
this  circumstance  may  support  the  inference  that  there 
was  no  intention  to  make  him  a  beneficiary;  but  this, 
after  all,  simply  brings  us  back  to  the  real  question,  which 
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is,  whether  the  testator  succeeded  in  making  a  devise  to 
any  one.  That  is  a  question  which,  in  the  nature  of 
things,  cannot  often  arise  in  the  precise  form  in  which  it 
is  presented  here.  There  are  many  cases  in  which  the 
subject  or  the  object  of  a  gift  have  been  imperfectly  iden- 
tified or  described,  but  yet  with  sufficient  certainty  to 
support  a  gift  by  implication.  {Marsh  v.  Hague,  1  Edw. 
Ch.  174;  Matter  of  Vowers,  113  N.  Y.  569;  Masterson  v. 
Totvnshendy  123  N.  Y.  458.)  We  have  found  no  case, 
however,  to  support  a  gift  by  impUcation  where,  as  in  this 
instance,  there  is  no  mention,  description  or  identification 
of  the  subject  of  the  intended  gift  or  devise.  "  To  uphold 
a  legacy  by  impUcation,  the  inference  from  the  will  of  the 
intention  must  be  such  as  to  leave  no  hesitation  in  the 
mind  of  the  court  and  to  permit  of  no  other  reasonable 
mference."  {Bradhurst  v.  Field,  135  N.  Y.  564,  568.) 
Another  case  states  the  rule  even  more  forcibly.  *'To 
devise  an  estate  by  implication,  there  must  be  such  a 
strong  probability  of  such  an  intention  to  give  one,  that 
the  contrary  cannot  be  supposed."  {Post  v.  Hover ,  33 
N.  Y.  593,  599.)  Especially  is  this  true  when  the  impli- 
cation sought  to  be  drawn  will  result  in  the  disinherison 
of  an  heir.  {Scott  v.  Guernsey,  48  N.  Y.  106;  Quinn  v. 
Ha^denbrook,  54  N.  Y.  83;  Lynes  v.  Townsend,  33 
N.  Y.  558.) 

We  think  the  case  at  bar  is  not  to  be  distinguished  in 
principle  from  the  case  of  Brown  v.  Quintard  (177  N.  Y. 
75).  In  that  case  the  testator  left  him  surviving  four 
children  and  a  son  of  a  deceased  child.  He  gave  his 
residuary  estate  to  his  executors  in  trust  for  certain  pur- 
poses and  directed  that,  at  the  expiration  of  the  trust 
term,  it  be  divided  into  four  parts.  One  of  these  parts 
was  given  to  a  son,  subject  to  certain  reductions  to  meet 
advancements  which  had  been  made  to  him,  and  the  tes- 
tator directed  that  such  reductions  were  to  be  made  **  in 
justice  to  my  other  children."  The  will  contained  no  pro- 
vision for  the  disposition  of  the  remaining  three-fourths 
31 
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of  the  residuary  estate.  There  the  contention  was  made 
that  under  the  circumstances  there  was  plainly  a  devise  by 
implication,  but  this  court  decided  that  the  testator  must 
be  held  to  have  died  intestate  as  to  the  residuary  estate, 
and  that  the  inferences  arising  from  the  will  were  not 
so  plain  and  cogent  as  to  justify  the  disinherison  of 
the  grandson,  who  wag  an  heir  at  law  of  the  testator. 
In  the  later  case  of  Leggett  v.  Stevens  (185  N.  Y.  TO) 
there  was  a  will  in  which  there  was  a  disposition  of  a  cer- 
tain fund  to  the  testator's  wife  and  an  attempt  to  dispose 
of  what  was  left  of  the  fund  after  her  death.  The  direc- 
tion was  that  it  *'  shall  be  equally  divided  between  my 
adopted  daughter  Helen  S.  Eldridge  *  *  *  if  she  is 
living,  if  she  has  children  to  go  to  them,  if  not  to  go  to 
my  nearest  kin  on  my  side."  The  testator  left  a  son,  as 
well  as  the  adopted  daughter.  From  other  parts  of  the 
will  it  was  evident  that  the  testator  intended  that,  upon 
his  wife's  death,  this  fund  should  be  divided  between  this 
son  and  the  adopted  daughter.  But  the  son  was  not 
mentioned  in  the  clause  disjx)sing  of  the  particular  fund, 
and  we  held  that,  although  the  testator's  intention  might 
be  gleaned  from  other  portions  of  the  will,  we  could  not 
import  into  it  the  name  of  the  son  for  the  purpose  of 
effectuating  the  testator's  probable  intention.  In  tlie 
case  at  bar  we  have  no  safe  guide  except  the  rule  that  an 
heir  shall  not  be  disinherited  unless  that  intention  is 
clearly  expressed  by  a  testator  or  is  necessarily  to  be  impUed 
from  the  provisions  of  his  will.  We  may  conjecture  that 
the  failure  of  the  testator  to  mention  in  his  will  the 
grandson  who  now  claims  a  share  of  the  estate  is  some 
indication  of  the  testator's  intent.  That  may  be  so,  but 
after  all  it  is  mere  conjecture.  By  the  same  rule  we  may 
surmise  that  the  testator's  omission  t(^  describe  or  iden- 
tify any  property  as  the  subject  of  his  attempted  devise 
betokens  his  intention  to  give  all  of  his  estate  to  his  own 
children,  but  that  is  also  pure  surmise.  \^Tiatever  the 
intention  of  the  testator  may  have  been  he  has  failed  to 


1911.J  Ga  Nun  v.  Palmer.  483 

N.  Y.  Rep.]  Statement  of  case. 

express  it,  and  thus  there  is  nothing  for  the  courts  to  do 
but  to  remit  the  parties  to  their  rights  under  the  statutes 
relating  to  the  devolution  of  estates  by  intestacy. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vajtn,  Hiscock  and 
Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 


Mary  F.  Ga  Nun,  on  Behalf  of  Herself  and  All  Other 
Creditors  of  Jane  M.  Sands,  Deceased,  Appellant,  v. 
Mary  E.  Palmer,  Individually  and  as  Executrix  of 
Jane  M.  Sands,  Deceased,  Eespondent. 

Contract  —  when  Statute  of  Limitations  begins  to  run  against 
cause  of  action  thereon  —  contract  to  care  for  defendant's  dece- 
dent in  consideration  of  sum  to  be  paid  to  plaintiff  firom  dece- 
dent's estate. 

1.  The  general  rule  is  that  a  right  of  action  does  not  accrue  upon 
a  contract  until  it  is  executed,  or  payment  thereunder  becomes  due 
by  its  terms,  and  the  Statute  of  Limitations  does  not  commence  to 
run  until  that  event  happens. 

2.  Plaintiff  seeks  to  recover  upon  a  contract  made  with  defend- 
ant's decedent,  which  reads  as  follows:  **iVoo.  23,  1899 — I,  Mary  F. 
Ga  Nun,  do  promise  to  care  for  Jane  M.  Sands  in  sickness  and 
health  as  long  as  she  hves.  I,  Jane  M.  Sands,  do  promise  to  pay 
Mary  F.  Ga  Nun  $70.00  a  month  for  the  support  of  the  house  and 
her  clothes  as  long  as  I  live,  and  at  my  death  she  is  to  have  $20,000 
that  she  will  find  in  the  safe  deposit  in  New  York,  and  she  is  to 
take  my  keys  and  distribute  the  packages  in  box  as  they  are 
marked,  and  all  my  clothing  and  wearing  apparel  and  silver.  In 
short,  everything  in  the  house  shall  be  Mary  F.  Ga  Nun's. 

"(Signed)  JANE  M.  SANDS." 

The  trial  court  found  that,  in  pursuance  of  such  contract,  the 
plaint ilT  undertook  the  care  and  maintenance  of  the  decedent; 
that  there  was  a  breach  of  the  contract  by  decedent  in  the  early 
part  of  May,  1900,  at  which  time  she  left  the  house  of  the  plaintiff 
with  the  intention  of  never  returning  to  reside  with  the  plaintiff, 
and  with  the  intention  of  never  permitting  the  plaintiff  to  care  for 
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her  and  afterwards  entered  into  a  similar  oral  contract  with  defend- 
ant; that  she  continued  to  reside  with  the  defendant  until  she  died 
on  August  17,  1006,  leaving  a  will  in  which  she  made  the  defendant 
her  sole  legatee  and  devisee,  and  appointed  her  sole  executrix,  after 
which  this  action  was  commenced.  Held,  that  the  plaintiflTs  right 
of  action  to  recover  the  $20,000  stipulated  in  the  contract  was  not 
barred  by  the  Statute  of  Limitations.  {Henry  v.  Rowell,  31  Misc, 
Rep.  384;  63  App.  l)iv.  620,  distinguished.) 
Ga  Nun  v.  Palmer,  130  App.  Div.  010,  reversed. 

(ArgueilJune  8,  1911;  decided  October  3,  1911.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  July  1,  1910,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  dismissing  the  complaint 
upon  the  merits. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Alton  B.  Parker^  David  H.  Hunty  Frank  C.  Mc- 
Kinney^  Robert  D.  Petty,  William  L,  Rtimsey,  Charles 
Thaddeus  Terry  and  George  I.  Woolley  for  appellant. 
The  doctrine  of  anticipatoiy  breach  does  not  apply  to  the 
case  at  bar.  {Kelly  v.  Ins.  Co.y  180  N.  Y.  10;  Burtis  v. 
Thompson,  42  N.  Y.  240;  Hochster  v.  De  la  Tour,  2  El. 
&  Bl.  078;  Hotvard  v.  Daly,  01  N.  Y.  302;  Windmuller 
V.  Pope,  107  N.  Y.  074;  Nichols  v.  Scranton  Steel  Co., 
137  N.  Y.  471;  Stanford  v.  Magill,  38  L.  E.  A.  TOO.) 
Assimiing  that  the  doctrine  of  anticipatory  breach  does 
apply  to  the  case  at  bar,  the  plaintiff's  cause  of  action  is 
not  barred  by  the  Statute  of  Limitations.  {Colbum  v. 
Woodworth,  31  Barb.  381;  Hochster  v.  De  la  Tour,  2 
El.  &  Bl.  078;  Johnstone  v.  Milling,  L.  E.  [10  Q.  B.]  407; 
Rochtie  V.  Horst,  178  U.  S.  1;  Pierce  v.  Tenn.  Coal,  etc., 
Co.,  173  U.  S.  1;  FosS' Schneider  Bretving  Co.  v.  Bid- 
lock,  59  Fed.  Eep.  83;  Edward  Hines  Lumber  Co.  v. 
Alley,  73  Fed.  Eep.  003;  Marks  v.  Van  Eeghen,  85  Fed. 
Eep.  853;    Quackenbush  v.   Mapes,   123  App.  Div.  242; 
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Moline  Ploiv  Co.  v.  Wehh,  141  U.  S.  616;  Phcenix  Nat 
Bank  v.Waterburyj  197  N.  Y.  161;  Pakas  v.  HolUngs- 
head,  184  N.  Y.  211;  Burtis  v.  Thompson,  42  N.  Y.  246; 
WindmuUer  v.  Pope,  107  N.  Y.  674.) 

George  H.  Taylor,  Jr.,  and  George  H.  Hyde  for 
respondent.  The  legal  conclusion  of  the  Special  Term 
dismissing  the  plaintiff's  complaint  is  sustained  as  a 
matter  of  law  by  the  finding  that  in  May,  1900,  the  con- 
tract for  personal  services  to  be  rendered  by  the  plaintiff 
to  Jane  M.  Sands  was  broken  by  the  latter;  plaintiff's 
actions  for  damages  accrued  immediately  on  this  breach 
and  her  claim  was,  therefore,  barred  by  the  Statute  of 
Limitations  before  Miss  Sands'  death  in  August,  1906. 
{Henry  v.  Roivell,  31  Misc.  Rep.  384;  63  App.  Div.  620; 
Bonesieel  v.  Van  Etten,  20  Him,  468;  Lee  v.  Decker,  6 
Abb.  [N.  S.]  392;  Dillon  v.  Anderson,  43  N.  Y.  231; 
Howard  v.  Daly,  61  N.  Y.  362;  WindmuUer  v.  Pope, 
107  N.  Y.  674;  Kelly  v.  Ins.  Co.,  186  N.  Y.  16:  Nichols 
V.  Scrantan  Steel  Co.,  137  N.  Y.  471.) 

Haight,  J.  This  action  was  brought  to  recover  the 
sum  of  §20,000,  alleged  to  be  due  and  owing  the  plaintiff 
from  the  defendant's  testatrix,  and  also  to  set  aside  cer- 
tain transfers  of  property  by  the  testatrix  in  her  lifetime, 
alleged  to  have  been  made  in  fraud  of  the  rights  of  cred- 
itors. The  answer  admits  the  making  of  a  will  by  the 
defendant's  testatrix  and  its  admission  to  probate  and 
denies  the  other  allegations  of  the  complaint,  and  then 
alleges  that  if  any  cause  of  action  existed  it  is  barred  by 
the  Statute  of  Limitations. 

The  contract  upon  which  the  plaintiff  seeks  to  recover 
is  as  follows: 

''Nov.  23,  1899—1,  Mary  F.  Ga  Nim,  do  promise  to 
care  for  Jane  M.  Sands  in  sickness  and  health  as  long 
as  she  lives.  I,  Jane  M.  Sands,  do  promise  to  pay  Mary 
F.  Ga  Nun  $70.00  a  month  for  the  support  of  the  house 
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and  her  clothes  as  long  as  I  live,  and  at  my  death  she  is 
to  have  $20,000  that  slie  will  find  in  the  safe  deposit  in 
New  York,  and  she  is  to  take  my  keys  and  distribute  the 
packages  in  box  as  they  are  marked,  and  all  my  clothing 
and  wearing  apparel  and  silver.  In  short,  everything  in 
the  house  shall  be  Mary  F.  Ga  Nun's. 

*'  (Signed)  JANE  M.  SANDS. 

**  Louis  W.  Jansen, 
"A.  S.  Leonard,  M.  D., 

"W.  G.  BOUVIER, 

The  trial  court  found  as  facts  that,  in  pursuance  of 
such  contract,  the  plaintiff  undertook  the  care  and  main- 
tenance of  Miss  Sands,  and  continued  the  same  until  May, 
1900,  when  Miss  Sands  left  her,  and  removed  from  the 
plaintiff's  home  in  Brooklyn  to  the  defendant's  residence 
in  Poughkeepsie,  with  whom  she  some  time  afterwards 
entered  into  a  similar  oral  contract  with  defendant,  but 
for  less  compensation;  that  she  continued  to  reside  with 
the  defendant  until  she  died  on  August  17,  1906,  leaving 
a  will  in  which  she  made  the  defendant  her  sole  legatee 
and  devisee,  and  appointed  her  sole  executrix;  which  will 
was  duly  admitted  to  probate  by  the  surrogate  of  West- 
chester county,  who  issued  letters  testamentary  to  the 
defendant,  who  thereupon  duly  qualified,  and  since  has 
acted  as  such  executrix.  The  court  also  found  that  tliere 
was  a  breach  of  the  contract  by  decedent  in  the  early 
part  of  May,  1900,  at  which  time  she  left  the  house  of 
the  plaintiff  with  the  intention  of  never  returning  to 
reside  with  the  plaintiff,  and  with  the  intention  of  never 
permitting  the  plaintiff  to  care  for  her,  all  of  which  was 
well  known  to  the  plaintiff  at  the  time  decedent  left  her 
house  and  went  to  live  with  the  defendant  at  Pough- 
keepsie; that  the  plaintiff  then  employed  a  lawyer  to 
enforce  her  claim  against  the  decedent,  and  he  presented 
bills  for  the  $70  per  month  up  to  May  1,  1900,  and  wrote 
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to  the  decedent  demanding  payment,  and  threatening 
action  if  payment  was  not  made. 

This  action  was  brought  on  the  31st  day  of  May,  1907, 
after  the  death  of  Miss  Sands,  and  the  court  found  as 
conclusions  of  law  that  more  than  six  years  having 
elapsed  after  the  breach  of  the  contract  the  plaintiff's 
nght  of  action  was  barred  by  the  Statute  of  Limitations. 

None  of  the  other  issues  raised  by  the  pleadings  have 
been  tried  out  or  determined,  and  consequently  the  only 
question  brought  up  for  review  is  that  upon  which  the 
trial  court  has  based  its  judgment.  The  clause  of  the 
contract  in  which  Miss  Sands  agreed  to  pay  the  plaintiff 
$70  a  month  for  the  support  of  the  house  and  her  clothes, 
for  which  the  plaintiff  presented  a  bill  up  to  the  1st  of 
May,  1900,  presents  no  question  in  dispute.  There  can ' 
be  no  doubt  but  that  such  payments  were  due  and  payable 
monthly,  and  that  the  amoimt  thereof,  at  the  time  the 
bill  was  presented,  then  being  due  and  payable,  the 
statute  commenced  to  run;  and  six  years  having  elapsed 
before  her  death,  the  plaintiff's  claim,  therefore,  became 
barred  by  the  statute.  We  do  not  understand,  however, 
that  the  plaintiff  in  this  action  claims  to  recover  for  the 
monthly  allowance  specified,  but  bases  her  right  of  action 
upon  the  further  promise  of  Miss  Sands,  that  at  her  death 
the  plaintiff  is  to  have  the  $20,000  which  she  would  find 
in  the  safe  deposit  box. 

The  trial  court,  as  we  have  seen,  was  of  the  opinion 
that  there  was  a  breach  of  the  contract  in  its  entirety  at 
the  time  the  decadent  left  the  plaintiff's  house,  and  that 
the  statute  also  ran  as  to  the  claim  for  $20,000.  In 
reaching  this  result  the  learned  justice  in  his  opinion 
refers  to  the  case  of  Henry  v.  Roivell  (31  Misc.  Rep.  SS-i; 
affirmed  on  the  opinion  below,  C3  App.  Div.  620)  as  an 
aulhority  upon  this  subject,  which  he  was  bound  to  fol- 
low. That  was  an  action  on  quanhnn  meruit  to  recover  for 
the  value  of  twelve  years'  lx)ard  and  lodging  furnished  by 
the  plaintiff  to  the  decedent  in  her  lifetime,  under  an  agree- 
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ment  to  board  and  lodge  her  in  his  household  as  long  as 
she  should  live,  she  agreeing  to  leave  him  by  will  all  of 
the  property  she  should  own  at  the  time  of  her  death. 
After  receiving  board  and  lodging  from  the  plaintiff  for 
twelve  years  the  decedent  left  his  abode  and  went  else- 
where and  lived  for  fomi>een  years  thereafter,  and  then 
died  leaving  a  will  in  which  she  disposed  of  her  property 
to  other  persons.  Subsequently  that  action  was  brought. 
In  that  case  it  was  held  tiiat  there  was  a  breach  of  the 
contract  at  the  time  that  the  decedent  left  the  plaintiff's 
residence,  and  that  the  Statute  of  Limitations  commenced 
to  run  at  that  time;  that  there  was  but  one  cause  of  action 
available  to  the  plaintiff,  and  that  was  for  the  value  of 
the  board  and  lodging  furnished  by  him  up  to  that  time. 
In  that  case  there  was  no  agreement  to  pay  a  definite 
sum  for  board  and  lodging  per  month  or  by  the  year,  the 
only  agreement  to  pay  therefor  being  the  promise  of  the 
decedent  to  make  a  will  giving  the  plaintiff  all  of  her 
proj^erty.  It  is,  therefore,  apparent  that  but  one  cause  of 
action  existed  in  that  case.  But  whether  the  court  cor- 
rectly held  that  the  action  could  not  be  maintained  after 
the  testatrix's  death  by  reason  of  the  running  of  the  stat- 
ute, we  now  express  no  opinion. 

The  case  we  have  now  under  review  differs  from  the 
above  case,  for  under  the  agreement  the  decedent  prom- 
ised to  pay  the  plaintiff  $70  a  month  for  the  support  of  the 
house,  etc.,  that  being  a  definite,  fixed  amount  payable 
monthly,  for  which  an  action  could  have  been  maintained 
therefor  at  the  end  of  each  month.  With  reference  to  the 
other  provision  of  the  agreement,  instead  of  the  dece- 
dent promising  to  make  a  will  giving  the  plaintiff  all  of 
her  property,  she  agreed  at  her  death  that  the  plaintiff  is 
to  have  the  S2(),(MX)  in  her  safe  deposit  box  ;  and  instead 
of  this  action  being  brought  for  the  value  of  services  ren- 
dered on  quavfmn  meruit^  it  is  brought  upon  the  con- 
tract, the  plaintiff  claiming  the  stipulated  sum  expressed 
therein.     It  may  be  that  but  one  cause  of  action  exists  in 
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favor  of  the  plaintiff  for  the  breach  of  the  $20,000  clause 
of  the  contract,  and  that  such  an  action  could  have  been 
maintained  at  the  time  the  decedent  left  the  plaintiff's 
house  and  went  to  reside  elsewhere.  But  in  view  of  the 
fact  that  the  plaintiff  might  meet  with  misfortune,  dis- 
abling her  from  carrying  out  her  part  of  the  contract 
to  care  for  the  decedent  "in  sickness  and  in  health  as 
long  as  she  lives,"  thus  rendering  the  determination  of 
the  amount  of  her  damages  uncertain  and  difficult  to 
prove,  she  saw  fit  to  wait  imtil  the  amount  specified  in 
the  contract  became  due  by  the  terms  thereof.  Did  she 
have  the  right  to  do  this  ?  In  answering  this  question 
we  shall  assimie  for  the  purposes  of  this  review  only,  that 
the  breach  of  the  testatrix's  contract  was  of  such  a  char- 
acter as  to  amount  to  a  notice  to  the  plaintiff  that  she 
would  not  carry  out  the  provision  with  reference  to  the 
giving  her  $20,000  at  the  testatrix's  decease,  and  that  an 
action  for  damages  could  have  been  maintained  immedi- 
ately after  such  breach.  The  question  thus  arises  as  to 
whether  the  plaintiff  was  bound  to  treat  the  contract  as 
broken  and  bring  her  action,  or  might  she  at  her  option 
treat  the  contract  as  still  in  force  and  wait  until  the  sum 
specified  became  due  under  its  terms? 

In  this  case,  as  we  have  seen,  the  breach  occurred  after 
partial  performance.  This  fact  was  deemed  of  impor- 
tance in  the  case  of  Heriry  v.  Rmvell  {siijjra),  but  we  fail 
to  see  how  it  affects  the  right  of  the  plaintiff  to  exercise 
her  option.  It  is  quite  true  that  there  is  a  distinction 
made  in  the  authorities  with  reference  to  contracts  which 
still  are  wholly  executory  and  are  to  be  performed  in  the 
future;  but  the  distinction  pertains  to  that  which  would 
constitute  a  breach  of  such  contracts.  Where  the  con- 
tract is  wholly  executory  there  must  be  some  express  and 
absolute  refusal  to  perform,  or  some  voluntary  act  on  the 
part  of  the  individual  which  renders  it  impossible  for 
him  to  j)erform,  in  order  to  constitute  an  anticipatory 
breach  for  which  an  action  will  lie.     Whereas  by  a  par- 
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tially  executed  contract  the  breach  may  result  from  a 
failure  to  perform  some  of  the  provisions  of  the  contract. 
But  in  either  case,  after  a  breach  by  one  party,  the  rights 
of  the  other  party  and  his  remedies  are  the  same  as  to  the 
imexecuted  provisions  of  the  contract.  {Howard  v.  Daly^ 
61  N.  Y.  3(52.) 

The  leading  case  upon  the  subject  of  remedies  is  that 
of  Hochster  v.  De  la  Tour  (2  Ellis  &  Blackburn,  678). 
In  that  case  the  contract  was  wholly  executory.  On  the 
twelfth  day  of  April  the  defendant  had  agreed  to  employ 
the  plaintiff  in  the  capacity  of  a  courier  for  a  period  of 
three  montlis  from  the  first  day  of  June.  But  subse- 
quently and  before  the  first  day  of  Jime  the  defendant 
gave  the  plaintiff  notice  that  he  would  not  require  his 
services.  Lord  Campbell,  after  discussing  the  authori- 
ties, states  his  conclusions  as  follows:  ''But  it  is  surely 
much  more  rational,  and  more  for  the  benefit  of  both 
parties,  that,  after  the  renunciation  of  the  agreement  by 
the  defendant,  the  plaintiff  should  be  at  liberty  to  consider 
himself  ateolved  fix)m  any  futiire  i)erformance  of  it, 
retaining  his  right  to  sue  for  any  damage  he  has  suffered 
from  the  bi'each  of  it.  Thus,  instead  of  remaining  idle 
and  laying  out  money  in  preparations  which  must  be  use- 
less, he  is  at  liberty  to  seek  service  under  another  employer, 
which  would  go  in  mitigation  of  the  damages  to  which 
he  would  otherwise  be  entitled  for  a  breach  of  the  con- 
tract. It  seems  strange  that  the  defendant,  after  renounc- 
ing the  contract,  and  absolutely  declaring  that  he  will 
never  act  under  it,  should  be  permitted  to  object  that 
faith  is  given  to  his  assertion,  and  that  an  opportunity  is 
not  left  to  him  of  changing  his  mind.  *  *  *  The  man 
who  wi-ongf ully  renounces  a  contract  into  which  he  has 
deliberately  entered  cannot  justly  complain  if  he  is  imme- 
diately sued  for  a  comjx^nsation  in  damages  by  the  man 
whom  he  has  injured;  and  it  seems  reasonable  to  allow 
an  option  to  the  injured  party,  either  to  sue  immediately^ 
or  to  tvait  till  the  time  ivheu  the  act  teas  to  be  done,  still 
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holding  it  as  prospectively  binding  for  the  exercise  of  this 
option,  which  may  be  advantageous  to  the  innocent  party, 
and  cannot  be  prejudicial  to  the  wrongdoer." 

In  Frost  v.  Knight  (L.  R.  7  Ex.  Ill),  Cockburn,  Ch. 
J.,  after  referring  to  the  case  of  Hochster  v.  De  la  Tour 
{supra)  and  other  cases,  says:  "The  promisee,  if  he 
pleases,  may  treat  the  notice  of  intention  as  inoperative, 
and  await  the  time  when  the  contract  is  to  be  executed, 
and  then  hold  the  other  party  responsible  for  all  the  con- 
sequences of  non-performance:  but  in  that  case  he  keeps 
the  contract  alive  for  the  benefit  of  the  other  party  as 
well  as  his  own;  he  remains  subject  to  all  his  own  obliga- 
tions and  liabilities  under  it,  and  enables  the  other  party 
not  only  to  complete  the  contract,  if  so  advised,  notwith- 
standing his  previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstances  which  would 
justify  him  in  declining  to  complete  it.  On  the  other 
hand,  the  promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  other  party  as  a  wrongful  putting  an 
end  to  the  contract,  and  may  at  once  bring  his  action  as 
on  a  breach  of  it;  and  in  such  action  he  will  be  entitled  to 
such  damages  as  would  have  arisen  from  the  non-perform- 
ance of  the  contract  at  the  appointed  time,  subject,  how- 
ever, to  abatement  in  respect  of  any  circumstances  which 
may  have  afforded  him  the  means  of  mitigating  his  loss." 

In  the  case  of  Roehvi  v.  Horst  (178  U.  S.  1)  the  ques- 
tion arose  upon  a  breach  of  executory  contracts  for  the 
delivery  of  hops,  after  partial  performance.  In  that  case 
Chief  Justice  Fuller  in  delivering  the  opinion  of  the 
court,  after  reviewing  the  cases  in  England  and  in  the 
states  upon  the  question,  holds  that  the  rule  is,  that  after 
the  renunciation  of  a  continuing  agreement  by  one  party, 
the  other  party  is  at  liberty  to  consider  himself  absolved 
from  any  future  performance  of  it,  retaining  his  right  to 
sue  for  any  damages  he  has  suffered  from  the  breach  of 
it;  but  that  an  option  should  be  allowed  to  the  injured 
party,  either  to  sue  immediately,  or  to  wait  till  the  time 
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when  the  act  was  to  be  done,  still  holding  it  as  prospec- 
tively binding  for  the  exercise  of  his  option.  He  then 
winds  up  his  opinion  upon  the  subject  by  stating:  "Our 
conclusion  is  that  the  rule  laid  down  in  Hochster  v.  De  la 
Tour  is  a  reasonable  and  proper  rule  to  be  appUed." 

In  the  case  of  Heery  v.  Reed  (80  Kans.  380)  it  was 
held  that  the  fact  that  there  was  a  renunciation  of  the 
contract  by  the  decedent  before  his  death  did  not  compel 
plaintiff  to  end  the  contract  relation.  She  was  at  liberty 
to  keep  the  contract  alive  and  await  the  time  for  final 
performance  specified  in  the  contract. 

In  the  case  of  FosS'Schneider  Brewing  Co.  v.  Bidlock 
(59  Fed.  Eep  83)  Taft,  J.,  said:  "It  is  true  that,  where 
a  contracting  party  gives  notice  of  his  intention  not  to 
comply  with  the  obligation  of  his  contract,  the  other  con- 
tracting party  may  accept  this  as  an  anticipatory  breach 
of  the  contract,  and  sue  for  damages  without  waiting 
until  the  time  mentioned  for  the  completion  and  fulfill- 
ment of  the  contract  by  its  terms;  but,  in  order  to  enable 
the  latter  to  sue  on  such  an  anticipatory  breach,  he  must 
accept  it  as  such,  and  consider  the  contract  at  an  end." 

In  the  case  of  Pakas  v.  Hollingshead  (184  N.  Y.  211)  it 
was  held  that  where  th^  vendor  of  goods  to  be  delivered 
and  paid  for  in  installments  refuses  to  deliver  an  install- 
ment, a  breach  of  the  entire  contract  is  thereby  ^tab- 
lished  for  which  the  vendee,  if  he  so  elects,  may  immedi- 
ately recover  all  his  damages;  or  he  may  wait  until  the 
expiration  of  the  time- for  the  delivery  of  all  the  goods 
and  then  recover.  While  Cullen,  Ch.  J.,  filed  a  dissent- 
ing opinion  in  this  case,  he  did  not  dissent  as  to  so  much 
of  the  decision  as  is  stated  above;  but,  on  the  contrary, 
expressly  stated  that  the  aggrieved  party  had  the  option 
to  treat  the  contract  as  still  continuing  in  force,  notwith- 
standing the  breach  thereof  by  the  other  party. 

A  further  citation  of  authority  hardly  seems  necessary, 
for  the  general  rule  is  that  a  right  of  action  does  not 
accrue  upon  a  contract  until  it  is  executed,  or  payment 
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thereunder  becomes  due  by  its  terms,  and  the  Statute  of 
Limitations  does  not  conmience  to  run  until  that  event 
happens.  The  right  to  bring  an  action  previous  to  that 
event  is  exceptional,  and  is  only  permitted  in  cases  of  a 
breach  of  a  contract  by  one  of  the  parties  which  permits 
the  aggrieved  party,  at  his  option,  to  maintain  an  action 
for  such  breach  and  recover  the  damages  he  has  suffered 
on  account  thereof.  In  reaching  this  conclusion  we  have 
assumed,  as  above  stated,  that  the  breach  was  of  such  a 
character  as  to  permit  the  bringing  of  an  action  for  dam- 
ages. We  do  not,  however,  wish  to  be  understood  as 
deciding  that  question,  for  the  rule  that  renimciation  of  a 
continuous  executory  contract  by  one  party  before  the  day 
of  performance  giving  the  other  the  right  to  sue  at  once  for 
damages  is  usually  applied  only  to  contracts  of  a  special 
character;  and  the  question  whether  it  applies  to  such  a 
contract  as  we  have  under  review  we  leave  undetermined. 
{Kelly  V.  Security  Mutual  Life  Ins.  Co.,  186  N.  Y.  16; 
AdenatvY.  Piffard,  202  N.  Y.  122-129;  25  Cyc.  1074.) 

We  do  not  deem  it  our  duty  to  undertake  a  construc- 
tion of  the  contract  at  this  time  and  determine  whether 
it  contains  an  absolute  promise  to  pay  a  specified  sum 
upon  the  death  of  the  testatrix;  or  whether  it  be  in  the 
nature  of  a  specific  legacy,  as  defined  in  the  case  of  Craw- 
ford V.  McCarthy  (159  N.  Y.  514-519),  or  the  intention 
of  the  parties  with  reference  thereto.  It  appears  that  the 
testatrix,  at  the  time  of  executing  the  instrument,  was 
an  aged  maiden  lady,  possessed  of  a  f ortime  sufficient  for 
her  necessities.  It  may  be  that  her  distant  relatives  were 
over  anxious  to  possess  the  surplus  which  she  might  leave. 
But  all  of  these  questions  are  for  the  trial  court  and  are 
not  at  this  time  properly  before  us  for  determination. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  GrRAY,  Vann,  Werner,  Hiscock  and 
Collin,  JJ.,  concur. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Eespondent, 
t\  PiETRO  Falletto,  Appellant. 

Murder — premeditation  and  deliberation  —  dying  declarationa, 
when  properly  admitted  in  evidence  against  accused. 

1.  On  review  of  the  evidence  upon  which  defendant  was  convicted 
of  murder  in  the  first  degree,  Jield,  that  the  jury  was  justified  in 
findinf<  that  he  committed  the  crime  not  only  with  deliberation  and 
premeditation  but  while  he  was  engageil  in  the  commission  of  a 
felony,  and  hence  that  he  was  guilty  under  both  counts  of  the 
indictment. 

2.  It  is  well  settled  that  while  dying  declarations  should  be 
received  with  great  caution  they  are  competent  in  a  criminal  prose- 
cution for  homicide  in  so  far  as  they  stat«  facts,  but  not  opinions, 
relating  to  the  circumstances  of  the  cruue  and  the  perpetrator 
thereof,  jjrovided  a  sufficient  foundation  is  first  laid. 

3.  The  absolute  requirements  preliminary  to  the  admission  of 
such  evidence  are  that  there  must  be  clear  proof  of  the  certainty  of 
speedy  death,  and  that  the  declarant  had  no  hope  of  recovery. 
Such  facts,  however,  need  not  be  proved  by  statements  made  to  or 
by  him,  but  may  be  inferred  from  the  surrounding  circumstances, 
such  as  the  miture  of  his  wounds,  his  physical  condition,  prepara- 
tion for  deiith  and  the  like. 

4.  Upon  examination  of  the  circumstances  under  which  the 
decreased  made  the  statement  which  waj^  received  in  evidence,  h^ld, 
that  from  all  the  facts  and  esix^cially  from  the  nature,  extent  and 
effect  of  his  wound,  as  well  as  his  engaging  in  the  last  reh'gious  rites 
for  dying  men,  it  could  proi>erly  be  found  that  all  hope  of  life  had 
left  him  when  he  made  the  declaration  in  question. 

(Argued  June  13,  1911;  decided  October  3,  1911.) 

Appeal  from  a  judgment  of  the  Supreme  Court  ren- 
dered November  L^S,  1901),  at  a  Trial  Term  for  the  cx)unty 
of  Westchester,  uix)n  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  fii^st  degree. 

The  indictment  contained  two  counts,  by  the  first  of 
which  the  defendrmt  was  charged  with  taking  the  life'of 
Louis  Levine  ''  feloniously,  willfully,  maliciously  and 
unlawfully,    and    with   a  deliberate  and  premeditated 
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design  to  effect "  his  death.  The  second  count  charged 
the  same  crime,  committed  by  the  defendant  while  ''felo- 
niously and  unlawfully  engaged  in  the  commission  of 
a  felony,  to  wit,  the  crime  of  grand  larceny  in  the  second 
degree." 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  J.  Fallon  and  David  H.  Hunt  for  appellant. 
The  exceptions  to  the  admission  of  the  dying  declaration 
of  the  deceased  were  well  taken.  {People  v.  Brechty  120 
App.  Div.  7C9;  People  y.  Govemaley  193  N.Y.  581;  People 
V.  Del  Vermoy  192  N.  Y.  470;  People  v.  Morse,  196  N.  Y. 
306;  People  v.  Evans,  40  Him,  492;  People  v.  Chase,  79 
Hun,  206;  143  N.  Y.  669;  People  v.  Kraft,  148  N.  Y.  631.) 

Francis  A,  Winslow,  District  Attorney  {Lee  Parsons 
Davis  of  counsel),  for  respondent.  The  dying  declara- 
tion was  properly  received  in  evidence.  {People  v.  Del 
Vermo,  192  N.  Y.  470.) 

Vaxn,  J.  The  homicide  which  is  the  subject  of  this 
appeal  occurred  on  the  13th  of  August,  1909,  in  the  back 
part  of  a  second-hand  clothing  store  kept  by  Louis  Levine, 
the  deceased,  in  the  village  of  Port  Chester,  county  of 
Westchester.  Mr.  Levine  was  a  feeble  old  man,  five  feet 
high,  eighty -nine  years  old,  and  weighing  about  one  him- 
dred  pounds.  The  defendant  is  thirty-three  years  of  age, 
five  feet  ten  and  one-half  inches  in  height,  and  weighs 
about  one  hundred  and  eighty  pounds.  The  fatal  woimd 
was  a  straight  cut  across  the  throat,  just  above  the 
Adam's  apple,  parallel  to  a  line  drawn  from  shoulder  to 
shoulder,  three  and  a  half  inches  long  and  two  inches 
deep,  severing  the  wind  pipe.  The  cut  was  imder  the 
beard,  which  w^as  intact,  although  it  was  five  or  six  inches 
long  and  the  neck  of  the  deceased  was  short.  A  disinter- 
ested eye-witness  testified  that  at  about  three  o'clock  in 
the  afternoon  of  Friday,  August  13th,  19()9,  he  saw  the 
defendant  holding  Louis  Levine  down  upon  a  loimge  with 
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his  left  hand  and  cutting  his  throat  with  a  knife  held  in 
his  right  hand.  This  story  was  corroborated  by  all  the 
cu-cumstances  established  by  the  testimony  of  substan- 
tially all  the  witnesses  except  the  defendant  himself. 

The  defendant,  as  a  witness  in  his  own  behalf,  admitted 
that  he  inflicted  the  fatal  wound  but  claimed  that  he  had 
a  quarrel  with  the  old  man  who  caught  up  a  knife  and 
assaulted  him.  He  testified  that  he  wrested  the  knife 
away  and  in  the  heat  of  passion  struck  at  the  deceased 
with  it,  intending  to  slash  his  face  from  the  bottom  of 
the  ear  to  the  mouth,  but  Levine  threw  his  head  back  and 
the  knife  entered  his  neck.  This  story  is  in  conflict  with 
all  the  facts,  conceded,  or  proved  beyond  dispute. 

There  was  no  claim  of  justification  or  self-defense,  but 
simply  that  the  defendant  was  not  guilty  of  murder, 
although  it  was  conceded  that  he  might  be  guilty  of 
manslaughter.  The  deep  wound  in  the  short  neck  of  the 
deceased  could  not  have  been  inflicted  by  an  attempt  to 
slash  the  face  and  as  the  long  beard  was  not  cut  or  dis- 
turbed it  must  have  been  held  up  before  the  knife  could 
have  been  drawn  straight  across  the  tliroat.  Moreover, 
the  defendant  was  in  urgent  need  of  money  and  the 
pocket  book  habitually  canied  by  the  deceased  was  found 
in  the  outside  pocket  of  the  defendant's  coat  as  he  was 
forthwith  arrested  within  a  short  distance  of  the  store 
wliile  limning  away.  He  claimed  tliat  he  had  owned  the 
pocket  book  for  several  months  but  two  w^itnesses  testi- 
fied that  it  was  the  prowrty  of  the  decreased. 

It  is  imnecessary  to  give  a  more  detailed  statement  of 
the  facts  or  to  review  the  evidence,  which  strongly  tended 
to  show  that  the  defendant  threw  a  coat  over  the  old 
man's  head,  pushed  him  down  ujDon  the  loimge,  robl>ed 
him  and  then  killed  him  in  order  to  escape.  The  jury 
was  justified  in  finding  that  he  did  the  act. not  only  with 
deliberation  and  premeditation  but  also  while  he  was 
engaged  in  the  commission  of  a  felony,  and,  hence,  that 
he  was  guilty  under  both  counts  of  the  indictment.     We 
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see  no  reason  to  distiirb  the  verdict  so  far  as  the  merits 
are  concerned. 

But  one  question  of  law  requires  discussion  and  that  is 
whether  the  dying  declarations  of  the  deceased  were 
properly  received  in  evidence  subject .  to  the  objection  of 
the  defendant.  The  preliminary  evidence  tended  to  show 
that  the  deceased  could  not  spesik  imtil  "  his  throat  was 
sewn  "  at  the  hospital,  about  thirty  minutes  after  the 
woimd  was  inflicted  and  after  the  operation  he  could 
speak  only  in  a  whisper.  Just  before  the  operation  the 
surgeon  told  him  that  he  was  liable  to  die  as  the  result 
of  the  injury,  but  he  does  not  appear  to  have  made  any 
reply.  In  the  evening  the  surgeon  asked  him  how  he 
felt  and  he  said:  "  I  don't  know  what  I  have  done  in  this 
world  to  deserve  such  an  end."  Some  minutes  later, 
when  he  showed  signs  of  choking  as  the  blood  ran  down 
his  wind  pipe  into  his  lungs,  the  doctor  again  asked  him 
how  he  felt  and  he  replied,  "  I  feel  better,  if  I  could  only 
cough  this  up  I  might  feel  better." 

On  Saturday  evening,  about  thirty  hours  after  the 
injury,  the  surgeon  asked  him  ''if  he  wished  to  say  his 
religious  rites^  if  he  wished  to  say  vivi,  that  is  the  last 
rite  of  the  Hebrew  church,"  of  which  be  was  a  member. 
"  I  asked  him  if  he  wanted  to  say  vivi  and  I  would  send 
for  Mr.  Stein,  the  rabbi."  It  does  not  appear  that  the 
deceased  assented  to  this  or  requested  that  the  rabbi 
should  be  sent  for,  but  he  came,  and  at  once  asked  Mr. 
Levine,  "Do  you  want  to  say  vivi?"  The  answer  was, 
"  Yes, "  and  thereupon  ' '  they  proceeded  to  say  vivi.  They 
went  through  the  last  rites  of  the  Hebrew  church.  *  *  * 
The  last  rites  for  the  dying. "  Right  after  this  the  surgeon 
asked  him  if  he  had  anything  else  to  say  in  the  presence  of 
his  family  who  had  assembled  by  his  bedside,  and  he 
said,  ''Yes,  I  want  my  family  to  pay  the  following 
debts,"  giving  the  names  of  his  creditors.  The  surgeon 
further  testified:  "After  we  had  stitched  up  the  woimd 
he  was  able  to  make  himself  understood  by  speaking  in  a 
82 
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low  whisper,  because  his  wind  pipe  was  connected,  but  the 
blood  was  just  the  same,  gradually  going  into  his  limgs 
and  choking  him  by  degrees,  and  from  the  lapse  of  blood 
he  was  actually  getting  weaker,  and  he  was  rapidly  fail- 
ing, sinking.  On  this  Saturday  night,  when  the  rabbi 
was  there,  he  had  been  in  a  comatose  condition  before 
that  time.  *  *  *  He  was  sinking  very  rapidly,  grow- 
ing worse  all  the  time,  growing  worse  all  this  while  from 
loss  of  blood,  and  the  blood  going  into  his  lungs,  and  his 
heart  was  growing  weaker.  *  *  *  There  was  no 
hope  at  all  of  his  recovery." 

A  daughter  of  the  deceased  testified  that  on  Saturday 
evening  about  eight  o'clock  a  good  many  persons  from 
the  synagogue,  as  well  as  several  members  of  her  own 
family,  had  gathered  about  his  bed.  She  ''  was  present 
when  Rabbi  Stein  said  the  last  rites,  called  vivi.  *  *  * 
The  last  rites,  they  say  that  when  they  know  they  are 
going  to  die,  they  ask  for  it."  As  soon  as  the  vivi  was 
said  the  deceased  told  his  family  to  pay  all  his  debts,  and 
the  rabbi  ^'  put  all  the  names  down  that  he  said  he  owed, 
and  every  one  was  correct." 

After  the  last  service  for  the  dying  had  been  per- 
foi-med,  and  the  deceased  had  given  directions  for  the 
payment  of  his  debts,  he  told  his  friends  about  his  bed- 
side how  he  was  injured.  The  surgeon  was  asked  to 
state  what  he  said  upon  that  subject,  when  the  defend- 
ant's counsel  objected  ^'  uix)n  the  groimd  that  the  con- 
ditions precedent  to  giving  a  dying  declaration  have  not 
been  established."  The  objection  was  overruled  and  an 
exception  taken.  The  surgeon  answered:  ^^  He  then  said 
to  his  children,  they  wei-e  all  standing  around  the  bedside, 
'  Did  you  hear  what  happened  to  me? '  They  said,  '  No, 
what  was  it? '  He  told  them  in  Yiddish  that  an  Italian 
came  into  his  stoi-e  and  asked  him  if  he  had  any  second 
hand  overcoats  to  sell,  and  he  said  he  did,  and  showed 
him  one,  and  that  the  Italian  put  the  coat  on  him  and 
looked  it  over  and  then  said,   ^  That  suits  me/  and  took 
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the  coat  off  him,  and  in  the  act  of  doing  so,  the  old  man 
said,  ^  He  threw  it  on  me  and  pushed  me  over  to  the  sofa 
and  threw  me  down  and  then  he  took  some  instrument 
and  I  felt  myself  being  cut  by  some  instrument.  I  can't 
just  at  present  recall  anything  else."  This  declaration 
was  made  on  Saturday  evening  shortly  after  eight  o'clock, 
and  the  deceased  lingered  until  Monday  morning,  between 
one  and  two,  when  he  died. 

Dying  declarations  are  dangerous,  because  made  with 
no  fear  of  prosecution  for  perjury  and  without  the  test  of 
cross-examination,  which  is  the  best  method  known  to 
bring  out  the  fuU  and  exact  truth.  The  fear  of  pimish- 
ment  after  death  is  not  now  regarded  as  so  strong  a  safe- 
guard .against  falsehood  as  it  was  when  the  rule  admit- 
ting such  declarations  was  first  laid  down.  Such  evi- 
dence is  the  mere  statement  of  what  was  said  by  a  person 
not  under  oath,  usually  made  when  the  body  is  in  pain, 
the  mind  agitated  and  the  memory  shaken  by  the  certainty 
of  impending  death.  A  clear,  full  and  exact  statement 
of  the  facts  cannot  be  expected  imder  such  circumstances, 
especially  if  the  declaration  is  made  in  response  to  sug- 
gestive questions,  or  those  calling  for  the  answer  of 
^"  Yes  "  or  "  No."  Experience  shows  that  dying  declara- 
tions are  not  always  true.  As  we  said  in  People  v.  Corey 
(157  N.  Y.  332,  341)):  "  It  has  happened  that  a  dying  dec- 
laration accusing  the  defendant  made  one  day  was  con- 
tradicted by  another  dying  declaration  of  the  same  person 
made  on  a  subsequent  day,  stating  that  the  defendant  '  did 
not  do  it. '  {Moore  v.  State,  12  Ala.  764 ;  46  Am.  Dec.  276.) 
So  dying  declarations  have  been  shown  to  be  positively 
untrue.  {White  v.  State,  30  Tex.  App.  652.)"  Men 
sometimes  lie  even  when  facing  death,  as  has  frequently 
been  known  of  convicts  about  to  be  executed,  and  the 
motive  of  self -exoneration  which  induced  them  to  lay  the 
crime  on  some  one  else  might  move  a  declarant  to  say 
that  the  accused  was  the  aggressor  by  committing  the 
first  assault.     Experience  shows  that  dying  persons  have 
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made  self-serving  declarations,  such  as  false  accusations, 
in  order  to  destroy  their  enemies,  and  false  excuses  in 
order  to  save  their  friends. 

It  is  well  settled,  however,  that  while  such  evidence 
should  be  received  with  great  caution,  dying  declarations 
are  competent  in  a  criminal  prosecution  for  homicide  in  so 
far  as  they  state  facts,  but  not  opinions,  relating  to  the 
circumstances  of  the  crime  and  the  perpetrator  thereof, 
provided  a  sufficient  foundation  is  first  laid.  This  excep- 
tion to  the  general  rule  excluding  hearsay  evidence  is 
founded  largely  on  what  is  regarded  as  a  public  necessity, 
and  the  rule  yields  to  the  exception  in  order  to  protect  the 
innocent  and  pimish  the  guilty.  As  the  subject  of  the 
homicide  cannot  testify  his  unsworn  statement  of .  what 
happened  to  him  is  considered  the  best  evidence  attainable, 
and,  hence,  is  admitted  as  legal  evidence  in  order  to  pre- 
vent injustice,  after  all  reasonable  precautions  have  been 
taken  to  secure  a  truthful  statement.  Still  the  law  does 
not  regard  such  evidence,  when  admitted,  as  of  the  same 
value  and  weight  as  the  testimony  of  a  witness  given 
in  open  court  under  the  sanction  of  an  oath  and  under 
the  tests  and  safeguards  which  are  there  provided.  (Peo- 
ple V.  Kraft,  148  N.  Y.  (J31,  im.) 

The  absolute  requirements  preliminary  to  the  admission 
of  such  evidence  are  that  there  must  be  clear  proof  of 
the  certainty  of  speedy  death,  and  that  the  declarant  had 
no  hope  of  recovery.  Such  facts,  however,  as  we  have 
recently  held,  need  not  be  proved  by  statements  made  to 
or  by  him,  but  may  be  inferred  from  the  surrounding  cir- 
cumstances, such  as  the  nature  of  his  wounds,  his  physical 
condition,  preparation  for  death  and  the  like.  (People  v. 
Del  Vermo,  11)2  N.  Y.  470,  488.)  In  the  case  before  us 
the  certainty  of  death  within  a  very  short  time  was  proved 
by  direct  evidence,  but  there  was  no  direct  evidence  that 
the  deceased  believed  he  could  not  re<50ver.  While  in  fact 
death  was  imminent,  he  was  not  told  that  he  could  not 
live  and  he  did  not  declare  that  he  had  no  hope  of  living. 
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The  circumstances,  however,  permitted  the  inference  that 
he  had  given  up  all  hope.  He  knew,  or  it  could  properly 
have  been  found  that  he  knew,  that  he  was  old  and  frail; 
that  his  throat  had  been  cut  so  deep  as  to  sever  the  wind 
pipe;  that  the  blood  was  running  into  his  lungs  and  chok- 
ing him;  that  he  was  weak  from  the  loss  of  blood  and  was 
rapidly  growing  weaker;  that  he  had  been  unconscious, 
his  heart  was  failing  and  he  was  sinking  fast.  In  addi- 
tion, he  had  said,  in  answer  to  a  question  as  to  how  he 
felt,  that  he  did  not  know  what  he  had  done  to  deserve 
such  an  end,  and  had  taken  part  in  the  last  rites  provided 
by  his  church  for  the  consolation  of  the  dying.  Guided 
by  his  rabbi  he  said  the  vivi,  which  is  repeated  by  those 
who  **  know  they  are  going  to  die."  When  the  religious 
rite  was  ended  he  gave  directions  as  to  his  business  affairs, 
to  be  carried  out  after  his  death.  From  all  these  facts 
and  especially  from  the  nature,  extent  and  effect  of  his 
wound,  as  well  as  his  engaging  in  the  last  rehgious  rites  for 
dying  men,  it  could  properly  be  found  that  all  hope  of  life 
had  left  him  when  he  made  the  declaration  in  question. 

We  think  the  evidence  was  properly  received  and  while 
we  find  many  authorities  to  support  this  conclusion  we 
find  no  well-considered  case  to  the  contrary.  {People  v. 
Canklin,  175  N.  Y.  333,  340;  People  v.  Del  Vermo,  192 
N.  Y.  470,  488;  Carver  v.  U7itted  States,  164  U.  S.  694, 
695;  State  v.  Swift,  57  Conn.  496,  505;  Commonwealth 
V.  Williams,  2  Aslmi.  69,  75;  People  v.  Buettner,  233  111. 
272,  275;  State  v.  Kelleher,  201  Mo.  614,  637,  Regina  v. 
Hoivell,  1  Denison  Crown  Cases,  1;  Wharton  on  Homi- 
cide, §g  637,  640;  Underbill  on  Criminal  Evidence,  §  104; 
2  Wigmore  on  Evidence,  §  1438.) 

While  these  cases  bear  on  the  general  subject  they  also 
hold  that  when  the  wound  was  necessarily  fatal  and  its 
nature  such  that  the  injured  person  must  have  realized 
his  situation  and  he  asked  and  received  religious  conso- 
lation, his  statement  as  to  the  cause  of  his  death  is  com- 
petent as  a  dying  declaration.     The  mere  fact  that  the 
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deceased  lingered  more  than  twenty-four  hours  after 
making  the  declaration  did  not  render  it  incompetent,  for 
its  competency  depended  on  the  state  of  his  mind  when 
he  made  it  and  the  interval  between  the  declaration  and 
death  bore  mainly  on  the  question  as  to  the  certainty  of 
death.  {Woodcock^s  Case,  2  Leach  C.  Law,  503;  People 
V.  Weaver y  108  Mich.  649;  Moore  v.  State,  96  Tenn.  209; 
Daughdrill  v.  State,  113  Ala.  7;  Commonwealth  v. 
Cooper,  5  Allen,  495;  Commonivealth  v.  Roberts^  108 
Mass.  296.) 

As  we  find  no  error  in  the  record  and  the  evidence 
against  the  defendant  is  clear  and  convincing  the  judg- 
ment of  conviction  should  be  aflfirmed. 

CuLLEN,  Ch.  J.,  Gray,  Werner,  Wu^lard  Bartlett, 
HiscocK  and  Chase,  J  J.,'  concur. 

Judgment  of  conviction  affirmed. 


New  York  Telephone  Company,  Respondent,  v.  Siegel- 
Cooper  Company,  Appellant. 

Telephone  companies  —  may  lawfully  make  rebate  to  a  munic- 
ipal corporation,  charitable  institutions  and  clergymen. 

1.  Upon  the  submission  of  a  controversy  without  action  the  court 
can  draw  no  inference  of  fact  from  facts  as  stipulated. 

2.  Public  service  corporations,  coiumon  carriers  and  others  engaged 
In  serving  the  public  cimnot  make  unreasonable  and  nnjust  dis- 
criminations between  their  patrons.  The  rule  requires  reasonable 
and  impartial  charges  to  all,  but  the  exception  permits  a  reduction 
when  special  facts  make  it  reasonable  and  just.  The  rate  charged 
must  not  only  be  reiusonable  but  uniform,  so  that  all  are  treated 
alike  under  like  circumstances.  There  can  be  no  favoritism  or  arbi- 
trary reduction  in  favor  of  a  particular  customer,  and  no  undue 
advantage  to  one  person  through  undue  disadvantage  to  another, 
but  discriminations  founded  on  reason  and  justice  may  be  made. 

3.  The  law  against  imreasonable  discrimination  rests  on  public 
policy.  It  is  forbidden  because  it  is  opposed  to  the  interest  of  the 
public,  which  requires  that  all  should  be  treated  alike  under  like 
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circumstances.  Discriminations,  however,  in  favor  of  the  public 
are  not  opposed  to  public  policy,  because  they  benefit  the  people 
generally  by  relieving  them  of  part  of  their  burdens.  In  the  absence 
of  legislation  upon  the  subject  such  discriminations  cannot  be  held 
illegal  as  matter  of  law. 

4.  A  telephone  company,  with  an  exclusive  right  to  use  the  streets 
of  the  city  of  New  York  in  order  to  carry  on  its  business,  may  make 
a  discount  from  its  usual  charges  for  telephone  service,  in  favor  of 
the  city  itself,  regularly  incorporated  charitable  institutions  and 
regularly  ordained  clergymen,  without  entitling  all  its  other  patrons 
to  a  like  discount  for  service  of  the  same  kind. 

N.  Y,  Telephone  Co,  v.  Siegel-Cooper  Co.,  137  App.  Div.  158, 
affirmed. 

(Argued  June  12,  1911;  decided  October  3,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  11,  1910,  in  favor  of  plaintiff  upon  the 
submission  of  a  controversy  pursuant  to  section  1279  of 
the  Code  of  Civil  Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Benjamin  G,  Paskus  and  Edward  Petigor  for  appel- 
lant. The  plaintiff  may  not  discriminate  between  its 
patrons  as  to  rates,  except  where  the  service  rendered  or 
the  conditions  thereof  are  different.  The  plaintiff  may 
not  charge  patrons  receiving  the  same  service  different 
rates,  and  must  charge  all  patrons  receiving  the  same 
service  one  rate.  In  other  words,  rates  cannot  be  based 
on  a  classification  of  patrons  as  distinguished  from  the 
character  and  conditions  of  the  service  rendered.  {A,  P. 
Co,  V.  E.  E,  m.  Co.,  115  App.  Div.  51;  Wright  v.  G. 
Tel.  Co,,  112  App.  Div.  7^5;  Graver  y.  E.  E.  Ill,  Co.y 
120  App.  Div.  371;  Lough  v.  Outerbridge,  143  N.  Y.  271; 
Menacho  v.  Ward,  27  Fed.  Rep.  529;  Root  v.  L.  L  R.  R. 
Co,,  114  N.  Y.  300;  D.,  etc,  R,  R.  Co.  v.  Interstate 
Com.  Comm.,  \iM\  Fed.  Eep.  499;  A.  &  V.  R.  R.  Co.  v. 
R.  R.  Comm.,  203  U.  S.  496;  T.  &  P.  R.  R.  Co.  v.  A. 
C.  O.  Co.,  204  U.  S,  426;  U.  S.  v.  W.  F.  Express  Co., 
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101  Fed.  Rep.  (in*).)  The  defendant  is,  so  far  as  it  is  a 
patron  of  the  plaintiif,  in  competition  with  all  other 
patmns  of  the  plaintiff,  and  is  damaged  by  the  discounts 
allowed  to  others  receiving  the  same  service.  {Willcox 
V.  C.  Qas  Co.,  212  U.  S.  19.) 

Morgan  J.  O'Brien,  Frank  H.  Piatt  and  Charles  T. 
Russell  for  respondent.  Unless  the  discounts  allowed  by 
the  telephone  company  amounted  to  an  unjust  and  unrea- 
sonable discrimination,  they  were  not  illegal  and  the 
contention  of  the  Siegel-Cooper  Company  was  properly 
rejected.  {Marx  v.  Brogan,  188  N.  Y.  431;  Bradley  v. 
Crane,  201  N.  Y.  14;  F.  R,  R.  Co.  v.  Gage,  12  Gray,  393; 
Root  V.  L.  L  R.  R.  Co.,  114  N.  Y.  300;  Lough  v.  Outer- 
bridge,  143  N.  Y.  271.)  The  discounts  allowed  by  the 
telephone  company  which  the  defendant  makes  the  basis 
of  its  claim  were  not  unjust  or  unreasonable  discrimina- 
tion towards  any  one.  {Hoover  v.  Petin.  R.  R.  Co.,  156 
Penn.  St.  220;  Hays  v.  Penn.  Co.,  12  Fed.  Rep.  309; 
I.  C.  Comm.  V.  B.  &  O.  R.  R.  Co.,  43  Fed.  Rep.  37;  145 
U.  S.  203;  U.  S.  V.  C.  &  N.  W.  R.  R.  Co.,  127  Fed.  Rep. 
790;  City  of  Superior  v.  D.  C.  Tel.  Co.,  122  N.  W.  Rep. 
1023;  Willcox  v.  C.  G.  Co.,  212  U.  S.  19.)  There  is  no 
claim  in  this  case  that  the  rates  charged  defendant  are 
not  reasonable  and,  therefore,  no  basis  for  saying  that 
defendant  is  compelled  against  its  will  to  contribute  to 
charity,  religion  or  the  government.  {Wright  v.  G,  Tel. 
Co.,  112  App.  Div.  745;  McDuffee  v.  P.  &  B.  B.  R.  Co., 
52  N.  H.  430.) 

Vann,  J.  The  question  presented  by  this  appeal  is 
whether  a  telephone  company,  with  an  exclusive  right  to 
use  the  streets  of  the  city  of  New  York  in  order  to  carry 
on  its  business,  may  make  a  discount  of  tweniy-five  per 
cent  from  its  usual  charges  for  telephone  service,  in  favor 
of  the  city  itself,  regularly  incorporated  charitable  institu- 
tions and  regularly  ordained  clergymen,  without  entitling 
all  its  other  patrons  to  a  like  discount  for  service  of  the 
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same  kind?  This  question  is  presented  by  an  agreed  state- 
ment of  facts,  which  are  so  fully  set  forth  in  the  opinion 
below  that  it  is  unnecessary  to  now  repeat  them  in  detail. 
(137  App.  Div.  158.)  The  plaintiff  claims  that  it  is  enti- 
tled to  recover  the  sum  of  $35,928.92,  besides  interest, 
for  telephone  service  rendered  to  the  defendant  between 
the  first  of  January,  1908,  and  the  first  of  October,  1909. 
The  defendant  claims  that  as  the  service  rendered  to  itself 
was  identical  with  that  rendered  to  those  in  whose  favor 
a  discoimt  of  twenty-five  percent  was  made,  it  is  entitled 
to  the  same  discount  on  all  sums  charged  for  telephone 
service  after  the  first  of  January,  1908,  when  it  learned 
of  such  discrimination  and  notified  the  plaintiff  that  it 
should  claim  a  similar  reduction. 

The  service  in  question  was  rendered  under  a  written 
contract  between  the  parties  dated  June  7,  1907,  which 
was  before  the  Public  Ser\dce  Commissions  Law  went  into 
effect,  whereby  the  plaintiff  agreed  to  equip  the  depart- 
ment store  of  the  defendant  with  a  switch  board  and 
1,014  sets  of  telephones  and  furnish  telephone  service  to 
the  extent  of  320,000  local  messages  at  the  rate  of  $17,502 
per  year  with  four  cents  for  each  message  in  excess  of 
that  number.  Either  party  had  the  right  to  terminate 
the  contract  after  the  first  year  by  giving  ten  days'  notice 
in  writing,  but  no  notice  was  given  and  the  price  charged 
was  at  the  rate  provided  by  the  contract.  The  discount 
in  question  was  ^' not  based  upon  any  difference  in  the 
cost,  character  or  conditions  of  the  service  rendered  and 
equipment  furnished,  but  *  *  *  upon  the  character 
and  description  of  the  patrons  using  such  service."  The 
rebate  to  the  city  was  made  "as  a  contribution  to  the 
expense  and  cost  of  the  government  of  the  city  of  New 
York,"  which  has  control  over  the  streets  used  by  the 
plaintiff  in  its  business,  ''and  over  the  construction  and 
maintenance  of  property  or  fixtures  in  the  same  and 
*  *  *  large  powers  of  regulation,  control  and  govern- 
mental supervision  over  the  plaintiff  and  over  the  construe- 
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tion,  maintenance  and  operation  of  its  telephone  ffjrstem 
and  business  in  said  city. "  The  discount  to  the  other  two 
classes  was  an  exercise  of  charity  and  benevolence  on  the 
part  of  the  plaintiff  to  worthy  and  deserving  patrons  for 
services  rendered  of  special  benefit  to  the  community  as  a 
whole  in  accordance  with  a  custom  of  long  standing  under 
which  they  have  received  gratuitous  contributions  from 
members  of  the  general  public. 

The  controversy  does  not  arise  between  the  state  and 
the  plaintiff,  or  between  the  plaintiff  and  its  stockhold- 
ers, but  between  the  plaintiff  and  a  customer  which  had 
agi'eed  to  pay  at  the  rate  charged,  although  it  now  claims 
that  it  cannot  be  compelled  to  pay  at  that  rate  on  account 
of  a  lower  rate  charged  to  the  classes  named  under  the 
circumstances  stated.  When  the  contract  was  made 
there  was  no  statute  relating  to  the  subject  in  force  in 
this  state  and  our  decision,  therefore,  must,  rest  on  the 
principles  of  the  common  law.  K  the  defendant  is  enti- 
tled to  the  deduction  claimed  all  other  patrons  of  the 
plaintiff  are  entitled  to  the  same  deduction  under  like  cir- 
cumstances. {Killmer  v.  N,  Y.  C.  &  H.  B,  B.  B.  Co.^ 
100  N.  Y.  305,  401.) 

The  favored  classes  do  not  compete  with  the  defendant 
in  business  and  there  is  no  statement  as  to  the  effect  of 
the  discrimination,  or  that  it  adds  appreciably  to  the  cost 
of  the  general  service.  Any  presimaption  there  may  be 
upon  the  subject  is  not  one  of  law  but  of  fact  and  upon 
the  submission  of  a  controversy  without  action  the  court 
can  draw  no  inference  of  fact  even  from  the  facts  as  stipu- 
lated. {Bradley  v.  Crane,  201  N.  Y.  14,  20;  Marx  v. 
BrogaUy  188  N.  Y.  431.)  It  is  stated  as  a  fact  that  the 
service  rendei-ed  was  worth  the  price  charged  and  it  is  not 
stated  as  a  fact  that  the  discrimination  was  unreasonable 
or  unjust,  but  the  defendant  insists  that  as  the  plaintiff  is 
engaged  in  a  public  calling  it  is  subject  to  a  rigid  rule 
requiring  it  to  charge  all  patrons  receiving  the  same 
service  at  the  same  rate,  with  no  right  to  discriminate  on 
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account  of  the  character  of  its  customers  as  distinguished 
from  the  character  of  its  service.  The  defense  is  founded 
solely  on  unlawful  discrimination.  There  is  no  state- 
ment tliat  damages  in  any  amount  were  sustained  by  the 
defendant,  which  received  full  value  for  the  claim  now 
made  against  it,  and  the  plaintiff  insists  that  under  these 
circumstances  charging  one  party  too  little  is  not  charg- 
ing other  parties  too  much. 

There  are  but  few  decisions  by  this  court  bearing  upon 
the  subject.  The  earliest  case,  decided  in  1885,  turned 
on  the  question  of  waiver,  and  is  of  value  here  only  in 
the  assumption  that  a  common  carrier  may  not  charge 
an  unreasonable  sum  for  the  transportation  of  freight. 
{Killmer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co,,  100  N.  Y.  395.) 
The  actual  decision  is  well  expressed  by  Judge  Andrews 
in  a  single  sentence  of  his  opinion:  *^But  the  common- 
law  duty  does  not  preclude  special  contracts  between  rail- 
road corporations  and  shippers,  regulating  the  freight 
charge,  and  where,  as  in  this  case,  freight  has  been  car- 
ried for  a  long  course  of  years,  at  the  schedule  price,  the 
shipper  making  no  objection  and  no  inquiry  as  to  the 
reasonableness  of  the  charge,  and  when  it  was  his  interest 
to  object  if  the  charge  was  unreasonable,  he  must,  we 
think,  be  deemed  to  have  assented  to  the  charge  as 
reasonable,  and  to  have  volimtarily  waived  any  objection 
thereto."    (p.  402.) 

In  the  next  case,  decided  in  1889,  Judge  Haight, 
speaking  for  all  the  judges,  said:  ^^In  determining  the 
duty  of  a  common  carrier  we  must  be  reasonable  and 
just.  The  carrier  should  be  permitted  to  charge  reason- 
able compensation  for  the  goods  transported.  He  should 
not,  however,  be  i)ermitted  to  unreasonably  or  imjustly 
discriminate  against  other  individuals  to  the  injury  of 
their  business  where  the  conditions  are  equal.  So  far  as 
is  reasonable  all  should  be  treated  alike;  but  we  are 
aware  that  absolute  equality  cannot  in  all  cases  be 
required,  for  circumstances  and  conditions  may  make  it 
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impossible  or  unjust  to  the  carrier.  *  *  *  His  charges 
must,  therefore,  be  reasonable,  and  he  must  not  unjustly 
discriminate  against  others,  and  in  determining  what 
would  amoxmt  to  unjust  discrimination  all  the  facts  and 
circumstances  must  be  taken  into  consideration.  This 
raises  a  question  of  fact  which  must  ordinarily  be  deter- 
mined by  the  trial  court."  After  intimating  that  the 
stipulation  of  the  contract  then  in  question,  providing 
for  a  rebate  of  fifteen  cents  per  ton  from  the  regular  tariff 
rates,  might  be  an  unjust  discrimination  as  matter  of 
law  if  that  provision  had  stood  alone,  the  learned  judge 
recited  facts  tending  to  show  a  substantial  consideration 
for  the  rebate  moving  from  the  plaintiff  to  the  defendant, 
and  then  concluded  as  follows:  ''  Therefore,  in  this  case, 
the  question  is  one  of  fact,  and  not  of  law,  and  inasmuch 
as  the  discrimination  has  not  been  found  to  be  unjust  or 
imreasonable,  the  judgment  cannot  be  disturbed."  {Root 
v.  Long  Island  R.  R,  Co.,  114  N.  Y.  300,  306.1 

In  Lough  v.  Outerhridge  (143  N.  Y.  271),  decided  in 
1894,  the  court  laid  down  the  rule  that  ^*  A  common  car- 
rier is  boxmd  to  convey  and  deliver  goods  for  a  reasonable 
compensation,  and  may  not,  where  the  circumstances  and 
conditions  are  the  same,  imreasonably  or  unjustly  dis- 
criminate in  favor  of  one  against  another,"  but  "  it  may 
make  a  discount  from  its  reasonable  general  rates  in 
favor  of  a  particular  customer  or  class  of  customers  in 
isolated  cases  for  special  reasons  and  upon  special  condi- 
tions." The  action  was  brought  by  a  shipper  to  compel 
the  defendants,  as  common  carriers,  to  grant  him  "  terms, 
facilities  and  accommodation  for  transportation  of  freight 
*  *  *  equal  to  those  granted  other  shippers,"  and 
the  judgment  of  the  trial  court  dismissing  the  complaint 
was  affirmed. 

Cases  from  other  jurisdictions  are  cited  by  counsel,  the 
most  of  which  are  reviewed  in  the  able  opinion  below. 
(137  App.  Div.  158.)  They  all  tend  to  establish  the 
same  general  principle  that  common  carriers  and  others 
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engaged  in  serving  the  public  cannot  make  unreason- 
able and  unjust  discriminations  between  their  patrons. 
{Fitchburg  R,  R.  Co.  v.  Gage,  12  Gray  [78  Mass.],  393; 
McDuffee  v.  Portland  &  Rochester  R.  R.,  52  N.  H.  430; 
Hoover  v.  Penn.  R.  i2.,  156  Penn.  St.  220;  City  of  Supe- 
rior v.  Douglas  Co.  Tel.  Co.,  141  Wis. ,363;  Z).,  L.  &  W. 
R.  R.  Co.  V.  Kuttery  147  Fed.  Eep.  51;  Interstate  Com- 
merce Commission  v.  Baltimore  &  Ohio  R.  R.  Co.,  145 
U.  S.  263;  Western  Union  Tel.  Co.  v.  Call  Publishing 
Co.,  181  U.  S.  92;  Elliot  on  Eailroads,  §§  1467,  1684; 
Hutchinson  on  Carriers  [3rd  ed.],  §  520.)  While  many  of 
the  cases  relate  to  common  carriers  only,  the  same  prin- 
ciple applies  to  all  public  utility  corporations. 

The  common  law  upon  the  subject  is  founded  on  pub- 
lic policy,  which  requires  one  engaged  in  a  public  calling 
to  charge  a  reasonable  and  uniform  price  to  all  persons 
for  the  same  services  rendered  under  the  same  circum- 
stances. Special  contracts  are  not  absolutely  forbidden, 
for  rates  may  vary  as  conditions  change,  but  there  can 
be  no  discrimination  without  a  reasonable  basis  therefor. 
The  rule  requires  reasonable  and  impartial  charges  to  all, 
but  the  exception  permits  a  reduction  when  special  facts 
make  it  reasonable  and  just.  The  rate  charg^  must  not 
only  be  reasonable  but  uniform,  so  that  all  are  treated 
alike  under  like  circumstances.  There  can  be  no  favor- 
itism, no  arbitrary  reduction  in  favor  of  a  particular 
customer,  and  no  undue  advantage  to  one  person  through 
undue  disadvantage  to  another,  but  discriminations 
founded  on  reason  and  justice  may  be  made.  Wliether 
a  discrimination  is  unreasonable  or  not  is  usually  a  ques- 
tion of  fact,  but  the  parties  in  this  case  have  made  no 
stipulation  on  that  subject  in  their  statement  of  the  facts 
and  we  cannot  find  a  fact  even  if  we  think  that  the  facts 
as  agreed  upon  would  permit  the  inference.  The  defense, 
therefore,  must  fail,  regardless  of  any  other  considera- 
tion, imless  we  hold  that  one  or  more  of  the  discrimina- 
tions in  question  was  unreasonable  as  matter  of  law. 
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No  discrimination  was  made  by  the  plaintiff  in  favor 
of  any  class  of  customers  except  the  three  expr^ly 
named  and  for  time  out  of  mind  discounts  have  been 
allowed  by  common  carriers  and  others  conducting  a 
business  in  which  the  public  has  an  interest,  for  services 
rendered  to  clergymen  and  institutions  of  charity,  because 
they  are  engaged  in  the  work  of  benefiting  mankind  and 
are  supported  by  contributions  from  the  public.  For 
these  reasons  their  property  is  exempt  from  taxation 
wholly  or  in  part.  They  carry  on  no  business,  do  not 
compete  with  others  and  are  not  engaged  in  making 
money.  It  is  the  general  belief  that  they  render  full 
value  for  what  they  receive  by  caring  for  the  sick  and 
wounded,  or  helping  all  to  lead  orderly  hves. 

The  parties  expressly  stipulated  that  the  charitable 
institutions  in  question  are  performing  services  of  special 
benefit  to  the  community  as  a  whole,  are  worthy  of 
charitable  assistance  and  have  long  been  accustomed 
to  receive  contributions  frt)m  members  of  the  general 
public.  They  further  stipulated  that  the  discount  to  the 
city  of  New  York  was  allowed  on  account  of  its  intimate 
relation  to  the  plaintiff  through  its  control  of  streets  and 
its  power  of  regulation,  "  as  a  contribution  to  the  expense 
and  cost  of  the  government  of  the  city  of  New  York." 
The  plaintiff  received  from  the  city  for  a  smaU  considera- 
tion a  franchise  of  immense  value  without  which  it  could 
not  carry  on  its  business  at  all.  While  under  no  legal 
obligation  to  discriminate  in  favor  of  the  city,  there  is  a 
strong  equitable  obligation  to  do  so,  founded  on  benefits 
received  and  supported  by  custom.  All  the  reductions 
are  of  commercial  value  to  the  plaintiff  as  an  advertise- 
ment of  its  busmess  and  they  tend  to  increase  its  patron- 
age by  making  the  management  popular.  It  may  be 
further  said  that,  as  one  of  the  favored  classes  through 
limitation  of  means  might  not  subscribe  for  telephone 
service  at  all,  and  the  other  two  only  to*  a  less  extent 
unless  a  discount  were  allowed,  while  many  general  cus- 
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tomers  would  wish  to  communicate  with  all  three,  the 
discrimination  made  the  general  service  more  valuable. 
We  regard  these  considerations  as  material  in  determin- 
ing whether  the  favored  classes  are  in  a  different  situa- 
tion and  are  surrounded  by  different  circumstances  from 
those  affecting  the  other  patrons  of  the  plaintiff. 

Moreover,  the  law  against  unreasonable  discrimination 
rests  on  public  policy.  It  is  forbidden  because  it  is 
opposed  to  the  interest  of  the  public,  which  requires  that 
all  should  be  treated  alike  imder  like  circumstances. 
Discriminations,  however,  in  favor  of  the  public  are  not 
opposed  to  public  policy,  because  they  benefit  the  people 
generally  by  relieving  them  of  part  of  their  burdens. 
In  the  absence  of  legislation  upon  the  subject  such  dis- 
criminations cannot  be  held  illegal  as  matter  of  law 
without  overturning  the  foundation  upon  which  the  rule 
itself  is  built. 

Both  legislation  and  judicial  authority  favor  such  dis- 
criminations as  are  now  called  in  question.  It  is  expressly 
stipulated  that  in  twenty -one  states  of  the  Union  railway 
corporations,  and  in  some  thereof  all  common  carriers, 
are  expressly  prohibited  from  charging  any  person  for  the 
transportation  of  passengers  or  freight  d  greater  sum 
than  is  charged  for  Uke  services  under  similar  circum- 
stances and  conditions,  but  in  all  of  said  states  certain 
persons  or  classes  of  patrons  are  expressly  excepted  from 
the  operation  of  the  statutory  prohibitions  and  permitted 
to  receive  from  the  carrier  free  transportation  or  reduced 
rates  therefor.  In  fourteen  states  the  government  of  the 
state  and  the  municipal  governments  within  the  state  are 
thus  excepted ;  in  sixteen,  ministers  of  rehgion ;  in  fourteen, 
charitable  purposes  generally;  in  six,  destitute  and  indi- 
gent persons;  in  nine,  inmates  of  hospitals  and  charitable 
institutions,  and  in  six,  persons  engaged  exclusively  in 
charitable  work  are  likewise  excepted.  In  one  state  a 
similar  provision  is  embeded  in  its  constitution,  as  is  also 
expressly  stipulated  in  the  statement  of  facts.     The  Pub- 
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lie  Service  Commissions  Law  of  this  state,  in  force  now  but 
not  when  the  contract  before  us  was  made,  contains  strin- 
gent prohibitions  against  discrimination  in  charges  by 
common  carriers,  yet  expressly  pennits  them  to  give  free 
transportation  to  ministers  of  religion,  inmates  of  hos- 
pitals, charitable  institutions  and  soldiers'  homes,  and  all 
I^ei^sons  engaged  exclusively  in  charitable  work  ahd  several 
other  classes  of  like  character,  as  well  as  to  give  free  or 
reduced  rates  of  transportation  of  person  or  property  for 
the  United  States,  state  or  municipal  government.  (L. 
1907,  ch.  420,  §  33.)  The  Interstate  Commerce  Act  con- 
tains similar  provisions.  (§1.)  The  parties  in  expressly 
mentioning  such  legislation  in  their  statement  of  the  facts 
evidently  regarded  it,  and  we  regard  it,  as  strongly  tend- 
ing to  show  the  state  of  public  opinion  upon  the  subject 
and  this  has  an  important  bearing,  because  as  a  general 
rule  discriminations  having  the  support  of  strong  public 
sentiment  are  not  unreasonable  as  matter  of  law. 

The  courts  also  favor  such  discriminations  because  they 
are  in  the  interest  of  the  public  and  thus  benefit  the  people 
generally.  In  Hays  &  Co.  v.  Pennsylvania  Company 
(12  Fed.  Rep.  309,  311)  it  was  said:  '^t  is  enough  for 
present  purposes  to  say  that  the  defendant  has  no  right 
to  make  unreasonable  and  unjust  discriminations.  But 
what  are  such  discriminations  ?  No  rule  can  be  formu- 
lated with  sufficient  flexibility  to  apply  to  every  case  that 
may  arise.  It  may,  however,  be  said  that  it  is  only  when 
the  discrimination  enures  to  the  undue  advantage  of  one 
man,  in  consequence  of  some  injustice  inflicted  on  another 
that  the  law  intei'\^enes  for  the  protection  of  the  latter. 
Harmless  discrimination  may  be  indulged  in.  For  instance, 
the  canying  of  one  pei-son,  who  is  unable  to  pay  fare, 
free,  is  no  injustice  to  other  passengers  who  may  be 
required  to  pay  the  reasonable  and  regular  rates  fixed  by 
the  company.  Nor  would  the  carrying  of  suppUes  at 
nominal  rates  to  communities  scourged  by  disease,  or 
rendered   destitute  by  floods  or  other  casualty,  entitle 
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other  communities  to  have  their  supplies  carried  at  the 
same  rate.  It  is  the  custom,  we  beUeve,  for  railroad 
companies  to  carry  fertilizers  and  machinery  for  mining 
and  manufacturing  purposes  to  be  employed  along  the 
line  of  their  respective  roads  to  develop  the  country  and 
stimulate  production,  as  a  means  of  insuring  a  permanent 
increase  of  their  business,  at  lower  rates  than  are  charged 
on  other  classes  of  freight,  because  such  discrimination, 
while  it  tends  to  advance  the  interest  of  all,  works  no 
injustice  to  any  one." 

In  United  States  v.  Chicago  &  Northtuestem  By.  Co. 
(127  Fed.  Eep.  785,  790)  the  Circuit  Court  of  Appeals 
for  the  seventh  circuit  used  this  language:  ^^It  has 
always  been  held  lawful  at  common  law,  and  is  so  under 
the  statute,  to  allow  ministers  of  the  gospel  to  travel  on 
half -fare  tickets.  They  do  not  come  into  competition 
with  business  men,  and  no  injustice  is  done  to  anybody. 
But  if  a  transportation  company  should  charge  the  min- 
isters of  one  denomination  full  fare,  and  those  of  another 
half  fare,  this  would  be  illegal,  as  involving  an  unjust  dis- 
crimination, both  at  common  law  and  under  the  statute." 

In  City  of  Superior  v.  Douglas  County  Telephone  Co. 
(141  Wis.  363),  in  holding  that  a  contract  binding  a  tele- 
phone company  operating  in  a  city  to  maintain,  without 
charge,  telephones  in  the  public  offices  of  the  city,  is  not 
invalid  as  contrary  to  public  policy,  the  court  said:  *'  The 
contract  in  this  case  having  been  made  before  the  legis- 
lation occurred  prohibiting  discriminatory  rates,  such 
legislation  does  not  cut  any  figure  in  the  case.  If  the 
contract  were  valid  when  made  it  is  within  the  constitu- 
tional protection  precluding  the  legislating  from  impair- 
ing the  obhgations  of  contracts.  *  *  *  Discrimi- 
natory contracts  between  public  utility  corporations  and 
their  patrons  which  are  held  to  be  void  as  inimical  to  the 
pubhc  good  are  so  held  because  unreasonable  advantage 
is  given  to  one  customer  or  a  class  over  others,  whereas 
all  have  a  moral  and  legal  right  to  equality  of  treatment. 
33 
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In  case  of  the  contract  being  between  a  private  corpo- 
ration and  the  state  or  other  public  corporation,  what- 
ever advantage  the  particular  customer  has  over  general 
customers  obviously  enures  to  the  benefit  of  the  latter  in 
the  aggregate.  In  other  words,  in  the  ultimate  there  is 
no  discrimination  which  is  inimical  to  the  public  good, 
and,  hence  no  violation  of  public  policy.  Such  is  the 
situation  here.  If  one  concede  that  the  apppellant  imder 
the  contract  was  a  favored  customer,  in  that  if  the  same 
advantage  had  been  granted  by  contract  to  a  private  cor- 
poration the  agreement  would  have  been  imenf orceable, 
still  in  the  circumstances  here  the  contract  is  enforceable 
because  the  advantage  is  to  the  public  instead  of  to  any 
particular  member  thereof." 

In  Willcox  V.  Consolidated  Oas  Co.  (212  U.  S.  19)  the 
rate  fixed  imder  a  statute  was  eighty  cents  per  thousand 
feet  for  gas  supplied  to  general  customers  and  seventy- 
five  cents  to  the  city  of  New  York,  and  it  was  held  that 
this  was  not  an  unreasonable  discrimination.  While  the 
subject  mainly  considered  was  the  validity  of  the  stat- 
ute, still  in  the  discussion  the  court  said:  "Lastly,  it  is 
objected  that  there  is  an  illegal  discrimination  as  between 
the  city  and  the  consmners  individually.  We  see  no  dis- 
crimination which  is  illegal  or  for  which  good  reasons  could 
not  be  given."  (p.  54.)  (See,  also.  Interstate  Commerce 
Commisstonv.  Baltimore  &  Ohio  R.  R.  Co.,  145  U.  S.  278.) 

We  think  that  according  to  the  common  law,  as  in 
force  prior  to  recent  legislation  on  the  subject,  the  dis- 
criminations in  question  were  neither  xmreasonable  nor 
unjust  as  matter  of  law,  because  they  were  in  favor  of  the 
public  and  because  the  favored  classes  were  in  a  different 
situation  and  were  surroimded  by  different  circumstances 
from  those  affecting  the  general  patrons  of  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Werner,  Willard  Bartlett, 
HiscocK  and  Chase,  JJ.,  concur;  Gray,  J.,  not  sitting. 

Judgment  affirmed. 
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Decisions  Rendered  During  the  Period  Embraced  in 
THIS  Volume. 


William  E.  Willcox  et  al.,  Constituting  the  Public 
Service  Commission  of  the  State  of  New  York  for  the 
First  District,  Respondents,  v.  Richmond  Light  and 
Railroad  Company  et  al.,  Appellants. 

Willcox  V.   Richmond  Light  db  R,   R,   Co.,   142  App.   Div.   44, 
affirmed. 
(Argued  March  14,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  30,  1910,  which  affirmed  an  order  of  Special 
Term  granting  a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant  railroad  companies  to 
exchange  transfers  at  certain  intersecting  points  on  their 
lines. 

Lewis  H,  Freedman  and  Harold  Russell  Griffith  for 
appellants. 

Oeorge  S,  Coleman^  Arthur  Du  Bo  is  and  Edtvard  M. 
Deegan  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Vann,  Werner,  Willard 
Bartlett,  HiscocKandCHASE,  JJ.     Absent:  Haight,  J. 
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In  the  Matter  of  the  Accounting  of  Owen  J.  Malone,  as 
Administrator  of  the  Estate  of  Catherine  Grimes, 
Deceased. 

Frederick  W.  Law,  as  Executor  of  John  Nolan, 
Deceased,  Appellant;  The  People  of  the  State  of 
New  York,  Respondent. 

Matter  of  Malone  (Grimes),  142  App.  Div.  912,  afflrmetl. 
(Ar^ruecl  March  27,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  12,  1910,  which  dismissed  an  appeal  from  a 
decree  of  the  Albany  county  Surrogate's  Court  settling 
the  accounts  of  Owen  J.  Malone,  as  administrator  of  the 
estate  of  Catherine  Grimes,  deceased. 

James  F.  Tracey  and  Eugene  D,  Flaiiigan  for  appellant. 

Thomas  Carmody,  Attorney- General  {Wilbiir  W. 
Chambers  of  counsel),  for  respondent. 

Order  affirmed,  without  costs;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Haight,  Willard 
Bartlett,  Chase  and  Collin,  JJ.    Not  voting:  Vann,  J. 


James  Duffy,  Respondent,  r.  Otls  Elevator  Company, 

Api)ellant. 

Duffy  V.  Otis  Elevator  Company,  134  App.  Div.  913,  affirmed. 
(ArfJTued  March  27,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  October  25,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged    to  have   been    sustained 
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by  plaintiflf  through  the  negligence  of  defendant,  his 
employer. 

Henry  S.    Curtis   and    Frederick  B.    Campbell  for 
appellant. 

John  F.  Brennan  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
LARD  Bartlett,  Chase  and  C0LX.IN,  JJ. 


Frederick  A.  Meyer,  Respondent,  v.  B.  A.  &  G.  N. 
Williams,  Appellant. 

Meyer  v.  Williams^  134  App.  Div.  9C3,  affirmed. 
(Argued  March  27,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  9, 1909,  afl&rming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  the  defendant. 

John  Vemou  Bouvier,  Jr.,  Dudley  Davis  and  Frank  V. 
Johnson  for  appellant. 

•    Charles  Sleekier,  Alfred  Sleekier  and  Levin  L.  Brotvn 
for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
LARD  Bartlett,  Chase  and  Collin,  JJ. 


Hugh  E.  O'Reilly,  Appellant,  v,  Arthur  L.  Meyer, 

Respondent. 

CReilly  v.  Meyer,  135  App.  Div.  915,  affirmed. 
(Argued  March  27,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the   first   judicial   department, 
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entei-ed  December  8,  1909,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  defendant  entered  upon 
a  verdict  in  an  action  to  recover  damages  alleged  to 
have  been  occasioned  plaintiff  by  defendant's  fraudulent 
representations. 

Edward  W,  S,  Johtiston  for  appellant. 

Abraham  Benedict  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur.  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
LARD  Bartlett,  Chase  and  Collin,  JJ. 


Joseph  A.  Duffy,  Appellant,  v.  Arthur  L.  Meyer, 

Respondent. 

Diiffl/  V.  Meyer,  135  App.  Div.  915,  affirmed. 
(Argued  March  27,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  Decemter  8,  1909,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  in  an  action  to 
recover  damages  alleged  to  have  been  occasioned  plain- 
tiff by  the  fraudulent  representations  of  defendant. 

Edward  W.  S.  Johnston  for  appellant. 

Abraham  Benedict  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
LARD  Bartlett,  Chase  and  Collin^  J  J. 
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I'UCRETiA  C.  Smither,  Appellant,  v.  Robert  K.  Smither, 
Respondent. 

Smither  v.  Smither^  137  App.  Div.  881,  affirmed. 
(Argrued  March  28,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  20, 1909,  which  affirmed  an  order  of  Special  Term 
modifying  a  prior  judgment  of  divorce  by  striking  out 
the  provision  for  alimony. 

Henry  W.  Hill  for  appellant. 

Walter  W.  Chamberlain  and  Eugene  M,  Bartlett  for 
respondent. 

Order  affirmed,  without  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Willard 
Bartlett,  Chase  and  Collin,  J  J.  Taking  no  part: 
Haight,  J. 


Carl  Swenson,   Respondent,    v,    Norcross  Brothers 
Company,  Appellant. 

Swenson  v.   Norcross   Brothers    Compaiiy,   135  App.   Div.  914, 
affirmed. 
(Argued  March  28,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  21,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sustained 
by  plaintiff  through  the  negligence  of  defendant,  his 
employer. 

Oeorge  H.  D.  Foster  for  appellant. 

Martin  T.  Man  ton  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
lard Bartlett,  Chase  and  Collin,  JJ. 
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The  People  ok  the  State  of  New  York,  Respondent,  v. 
Fred  Gebhardt,  Appellant. 

(ArKuecl  March  28,  1911;  decided  April  25,  15)11.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered October  21,  1910,  at  a  Trial  Term  for  the  county  of 
Suffolk,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

E,  J.  Reilly,  Nathan  O.  Petty  and  John  R.  Vnnk  for 
appellant. 

George  H.  Furman,  District  Attorney,  for  I'espondent. 

Judgment  of  conviction  affirmed;  no  opinion  is  written 
because  the  guilt  is  clear  and  there  is  no  point  raised 
against  the  judgment  below  that  requires  or  is  worthy  of 
discussion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wn.- 
LARD  Bartlett,  Chase  and  Collin,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
i\  Joseph  Nacco,  Appellant. 

(Arg:ued  March  28,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  ren- 
dered Jime  24,  1001),  at  a  Trial  Term  for  the  coimty  of 
Niagara,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

T.  F.  C.  Clary  for  appellant. 

Fred  M.  Ackersov,  District  Attorney,  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Willard 
Bartlett  and  Chase,  J  J.  Dissenting:  Vaxn  and 
Collin,  J  J. 
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The  Brooklyn  Dock  and  Terminal  Company,  Eespond- 
ent,  r.  C  H.  Bahrenburg  et  al.,  Compoemg  the 
Copartnership  of  J.  H.  Bahrenburg  Brothers  & 
Company,  Appellants. 

Brooklyn  Dock  A  Terminal  Co.  v.  Bahrenburg,  135  App.  Div.  789, 
affirmed. 
(Submitted  March  29,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  13,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court  in 
an  action  for  rent. 

Henry  Wetherhom  for  appellants. 

James  C.  Sheldoyi  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  WUi- 
LARD  Bartlett,  Chase  and  Collin,  JJ. 


Charles  Mosier  et  al..  Respondents,  v.  The  United 
States  FiDELrrv  and  Guaranty  Company,  Appellant. 

Mosier  v.  U.  S,  Fidelity  A  Guaranty  Co,,  134  App.   Div.  849, 
affiniied. 
(Argued  March  29,  1911;  decidetl  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  22, 1909,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  for  an  alleged  breach  of  contract. 

George  P.  Keating  and  Wtlliam  J.  Donovan  for 
appellant. 

Lincoln  A.  Groat  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
lard  Bartlett,  Chase  and  Colun,  JJ. 
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Hedden  Construction  Company,  Respondent,  v.  Thb 
RossiTER  Realty  Company,  Appellant. 

Hedden  CoiMtruation  Co,  v.  Rosttiter  BecUty  Co,y  186  App.  Div. 
601,  affirmed. 
(Argrued  March  29,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  February  11,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  extra  work  alleged  to  have  been  performed  in  connec- 
tion with  a  building  contract. 

William  H,  Harris  for  appellant. 

Frederick  Hulse  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight.  Vann,  Wil- 
lard  Bartlett,  Chase  and  Collin,  JJ. 


Watson  H.  Whipple,  Respondent,  v.  Lyons  Beet 
Sugar  Refining  Compaity,  Appellant. 

Whipple  V.  Lyons  Beet  Sugar  Boning  Co,y  137  App.  Div.  881, 
affirmed. 
(Argued  March  30,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  25,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury  in  an  action  on  contract. 

Charles  P.  Williams  for  appellant. 

Irving  UHommedieu  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
LARD  Bartlett,  Chase  and  Collin,  JJ. 
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Charles  Vivian  et  al.,  as  Copartners  under  the  Firm 
Name  of  Charles  Vivian  &  Company,  Appellants,  v. 
Henry  Steers,  Jr.,  Respondent. 

Vimmi  V.  Steem.  136  App.  Div.  026,  affirmed. 
(Argued  March  30,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  25,  1910,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee  in  an 
action  for  an  accoimting. 

Willard  N.  Baylis  and  Elliott  J,  Smith  for  appellants. 

Charles  TJiaddeus  Terry  and  Timothy  M.  Griffing  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
lard Bartlett,  Chase  and  Collin,  JJ. 


Henry  T.  Buffum,  Respondent,  v,  Buffalo  and  Lake 
Erie  Traction  Company,  Appellant,  Impleaded  with 
Another. 

Buffum  V.   Buffalo  &  L.  E,    Traction  Co,,   137  App.   Div.  879, 
affirmed. 
(Argued  March  30,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  23,  1009,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  defendant. 

Lyman  M.  Bass  for  appellant. 

W,  H,  Ticknor  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wil- 
lard Bartlett,  Chase  and  Collin,  JJ. 
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Daniel  J.  Roaoh,  Respondent,  v.  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

lioach  V.  N.  F.  C.  d-  H.  R,  R,  R,  Co,,  136  App.  Div.  944,  ai&rmed. 
(Argrued  March  31,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  February  7,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  his  employer. 

Alfred  L,  Becker  for  appellant. 

Parton  Swift  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Gray,  Haight,  Vann,  Willard  Bartlett, 
Chase  and  Collin,  J  J.    Dissenting:  Cullen,  Ch.  J. 


Charles    Lehman-Charley,  Respondent,  v.  John  R. 
JBartlett  et  al.,  Appellants,  Impleaded  with  Another. 

Lehman-Charley  v.  Bartlett,  135  App.  Div.  674,  affirmed. 
(Argued  March  31,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  25,  1910,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an  action 
to  rescind  a  subscription  for  stock  and  to  recover  the 
amount  paid  therefor. 

John  L,  Wilkie  and  W.  G.  Peckham  for  appellants. 

Howard  Taylor  and  John  O^  Jackson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Chase 
and  Collin,  JJ.    Not  sitting:  Willard  Bartlett,  J. 
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Katie  Lee,  Appellant,  v.  Emma  Nevins,  as  President  of 
the  United  Garment  Workers  of  America,  Local 
No.  34,  Respondent. 

Lee  V.  Nevins,  186  App.  Div.  930,  affirmed. 
(Submitted  March  81,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
January  27,  1910,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  to  secure 
plaintiff's  reinstatement  as  a  member  of  the  defendant 
association. 

Alfred  Steckler  and  Levin  L.  Broum  for  appellant. 

Max  D.  Steuer  and  Oerald  B.  Rosenheim  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haioht,  Vann,  Wil- 
LARD  Bartlett,  Chase  and  Collin,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  Frederick  Pump,  Appellant. 

People  V.  Pump,  140  App.  Div.  933,  affirmed. 
(Argqed  April  8,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  25,  1910,  which  affirmed  a  judgment  of  the 
Court  of  Special  Sessions  of  the  city  of  New  York  con- 
victing the  defendant  of  a  violation  of  the  Liquor  Tax  Law. 

P.  A.  McManus  and  O.  H.  Mallory  for  appellant. 

Charles  S,  Whitman,  District  Attorney  {Robert  S. 
Johnstone  of  counsel),  forrespondent. 

Order  affirmed;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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BoBERT  CoLWELL,  as  Administrator  of  the  Estate  of 
Robert  Colwell,  Jr.,  Deceased,  Respondent,  t\  E.  R. 
Allen  Foundry  Company,  Appellant. 

Colwell  V.  Allen  Foundry  Co.,  139  App.  Div.  916,  affirmed. 
(Argued  AprU  3,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  July  1,  1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
broker's  commissions. 

James  O.  Sebring  for  appellant. 

George  W.  Wingate  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Cora  D.  Thompson,  Respondent,  v.  Standard  Fashion 
Company,  Appellant. 

Thompson  v.  Standard  Fashion  Co.,  128  App.  Dlv.  926,  affirmed. 
(Argued  April  3,  1911;  decided  AprU  26,  1911.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  November  30,  1908,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  in  an  action  to  recover  for  per- 
sonal injuries  alleged  to  have  been  sustained  through  the 
defendant's  neghgence. 

Herbert  Noble  for  appellant. 

Harold  Nathan  and  Meyer  Oreenburg  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Colun,  JJ. 
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Candee,  Smith  &  Howland  Company,  Eespondent,  v. 
The  CrrY  of  New  York,  Defendant,  and  James  D. 
Murphy  Company  et  al..  Appellants. 

Candee,  Smith  df  Howland  Co.  v.  City  of  New  York,  135  App.  Div. 
915,  affirmed. 
(Argued  April  4, 1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  11,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  foreclose  a  mechanic's  lien. 

Arnold  L.  DaviSj  John  Burlinson  Coleman  and 
Edward  R.  Finch  for  appellants. 

Albert  R.  Hager  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  WhIiARD 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Joseph  Devlin,  Respondent,  v.  The  Brooklyn  Heights 
Railroad  Company,  Appellant. 

Devlin  v.  Brooklyn  HeigJUs  K  R.  Co,^  135  App.  Dlv.  921,  affirmed. 
(Argued  April  4,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  31,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  defendant. 

D,  A.  Marsh  and  Oeorge  D.  Yeomans  for  appellant. 

John  M.  Ward  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,   Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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Ben  O.  Gore,  Appellant,  v.  The  New  York  Central 
AND  Hudson  EivER  Railroad  CoBiPANY,  Respondent. 

Qore  V.  N.  F.  C.  d-  H.  R,  R.  R,  Co,,  136  App.  Div.  909,  affirmed. 
(Argued  April  4,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  17,  1909,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  coiui;  at  a  Trial  Term  in  an  action  to 
recover  damages  for  sickness  of  plaintiff  alleged  to  have 
resulted  from  the  failure  of  defendant  to  properly  heat 
its  cars. 

Merwin  W.  Lay  for  appellant. 

Samuel  M,  Havens  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


The  City  of  New  York,   Respondent,   v.   Alhambra 
Theatre  Company,  Appellant. 

City  of  New  York  v.  Alhambra  Theatre  Co.,  136  App.  Div.  509, 
affirmed. 
(Ar^ed  April  4,  1911;  decided  April  25,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  8,  1910,  reversing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  and  granting  a  new  trial  in  an 
action  to  recover  a  i)enalty  for  an  alleged  violation  of  an 
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ordinance  of  the  city  of  New  York  prohibiting  theatric^,! 
performances  on  Sunday. 

Louis  J.  Vorhaus  and  Charles  Ooldzier  for  appellant. 

Archibald R.  Watson ^  Corporation  Counsel  {Theodore 
Connoly  and  Terence  Farley  of  counsel),  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  J  J. 


Allen    Ainsworth,    Respondent,    v.    Dutchess    Hat 
Works,  Appellant. 

Ainsworth  v.  Dutchess  Hat  Works,  136  App.  Div.  893,  affirmed. 
(Argued  April  5,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  December  15,  19(>9,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  l)een  sustained 
by  plaintiff  through  the  negligence  of  defendant,  his 
employer. 

William  L.  O^Brion  and  Frank  V,  Johnson  for 
appellant. 

Charles  Morschauser  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartleti\  Hiscock,  Chase  and  Collin,  JJ. 
34 
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Webster  Realty  Company,  Appellant,   v.  Annie  M. 
Geraty,  Respondent. 

Webster  Realty  Company  v.  Qeraty^  185  App.  Div.  920,  af&rmed. 
(Argued  April  5,  1911;  decided  AprU  26,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  30, 1909,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  to  compel 
the  specific  performance  of  a  contract  to  sell  real 
property. 

M.  Edtvard  Kelley  and  Max  Stem  for  appellant. 

Harold  Stvain  for  respondent. 

Judgment  affirmed,  with  costs,  without  prejudice  to  an 
action  at  law  if  plaintiff  is  so  advised;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Wnj:*ARD 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Margaret   M.    McConnell,    Appellant,    v.    John    F. 
McCullough  et  al..  Respondents. 

McConnell  v.  McCullough,  125  App.  Div.  930,  affirmed. 
(Argued  April  5,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Coiui;  in  the  second  judicial  department, 
entered  May  13,  1908,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  without  a  jury  in  an  action  of 
ejectment. 

Andrew  F.  Van  Thnn,  Jr.,  and  Walter  O.  Rooney  for 
appellant. 

William  F.  Clare  smSi  Frederick  A.  G^'H  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,   Ch.  J.,   Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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Nellie   C.    Riley,    Appellant,    v.    Carrie   Robinson, 
Defendant,  and  Augustus  R.  Hoefer,  Respondent. 

Riley  v.  Robinson^  128  App.  Div.  178,  afflnned. 
(Argued  April  5,  1011;  decided  April  25,  1911. 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  5, 1908,  aflBrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  in  an  action  to 
determine  title  to  real  property. 

Andrew  F.  Van  Thun^  Jr.y  Henry  P.  Burr  and 
Edward  F.  Riley  for  appellant. 

Albert  C.  Auhery  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Colun,  JJ. 


Bernard  Lynch,  Appellant,  v.  Robert  P.  Murphy 
Hotel  Company  et  al.,  Defendants,  and  New  York 
Taxicab  Company,  Respondent. 

Lynch  v.  Murphy  Hotel  Co.^  136  App.  Biv.  940,  affirmed. 
(Submitted  AprU  5,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  2,  1910,  affirming  a  judgment  in  favor 
of  defendant  respondent  entered  upon  a  dismissal  of 
the  complaint  as  to  it  hy  the  court  on  trial  at  Special 
Term  in  an  action  for  an  injunction  to  restrain  inter- 
ference   with    plaintiff's   alleged    right  to  maintain    a 


532  MEMORANDA.  [VoL  m 

cab  stand  in  front  of  certain  premises  in  the  city  of 
New  York. 

Jatfies  Kearney  for  appellant. 

William  F.  Goldbeck  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  J  J. 


Harry  Fischel,  Respondent,  r.  Louis  Lese,  Appellant, 
Impleaded  with  Others. 

Fischel  V.  LesCy  135  App.  Div.  921,  affirmed. 
(Argued  April  5,  1911;  decided  AprU  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  28,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  foreclose  a  mortgage. 

John  D.  Connolly y  Jr.,  for  appellant. 

J.  A,  Seidman  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


William  W.  Rutherfurd,  Respondent,  r.  J.  Herbert 
Carpenter,  Appellant. 

Rutherfurd  v.  Carpenter,  134  App.  Div.  881,  reversed. 
(Argued  April  6,  1«11;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  9,  19o9,  affirming  a  judgment  in  favor 
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of  plaintiflf  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  charge  the  defendant 
with  a  trust  ex  maleficio. 

John  S.  Davenport  for  appellant. 

F.  R.  Minrath  and  Henry  Siegrist  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  dissenting  opinion  of  Ingraham,  J.,  below. 

Concur:  Gray,  Werner,  Willard  Bartlett  and 
Chase,  JJ.  Dissenting:  Cullen,  Ch.  J.,  Hiscock  and 
Collin,  JJ. 


James  J.  Kinkaid,  Respondent,  v.  Chapter  General, 
Knights  of  St.  John  and  Malta,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

Kinkaid  v.  Chapter  General,  K,  of  St,  J.  d*  M.,  135  App.  Div.  919, 
affirmed. 
(Argued  AprU  6,  1911;  decided  April  25,  1911.) 

Appeal,  by  permission,  in  each  of  the  above-entitled 
actions  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  December  28,  1909,  which  affirmed  a 
determination  of  the  Appellate  Term  affirming  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York  in 
favor  of  plaintiflf  in  an  action  to  recover  an  installment 
alleged  to  be  due  upon  a  certificate  of  endowment 
insurance. 

H,  F.  Lawrence  and  Louis  M,  King  for  appellant. 

Howard  C,  Lake  for  respondent. 

Judgment  in  each  case  affirmed,  with  costs,  on  the 
ground  that  the  case  contains  no  exceptions  raiding  the 
question  argued  on  this  appeal;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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Gansevoort  Bank,  Appellant,  v.  Empire  State  Surety 
Company,  Respondent. 

Gansevoort  Bank  v.  Empire  State  Surety  Co.^  136  App.  Div.  939, 
aflflniied. 
(Submitted  April  6,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  21, 1910,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to  recover  on  a  . 
bond  given  as  security  for  the  payment  of  a  promissory 
note. 

J.  Campbell  Thompson  for  appellant. 

Benjamin  Reass  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Colun,  J  J. 


George  Kozak,  Respondent,  v.  The  Erie  Railroad 
Company,  Appellant. 

Kozak  V.  Erie  H.  R.  Co.,  135  App.  Div.  726,  afflnued. 
(Argued  April  7,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  December  16,  1909,  which  reversed  an  order  of 
the  court  at  a  Trial  Term  setting  aside  a  verdict  in  favor 
of  plaintiff  and  dismissing  the  complaint  and  directed 
the  reinstatement  of  said  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
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plaintiflf    through    the    negligence    of    defendant,    his 
employer. 

Charles  A,  Collin  and  Elbert  N.  Oakes  for  appellant. 

John  C.  Robinson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,   Gray,  Werner,  WnjiARD 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Martin  J.  Condon,  Respondent,  v.  New  Rochelle 
Water  Company,  Appellant. 

Condon  v.  Netjo  Rochelle  Water  Co.,  136  App.  Div.  897,  affirmed. 
(Argued  April  6,  1911;  decided  April  25,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  7,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  ah  action  to  restrain  the  defendant  from 
charging  plaintiff  in  excess  of  a  certain  rate  for  water  or 
from  interfering  with  plaintiff's  connections  with  its 
mains. 

John  J.  Crennan  and  Edwin  T.  Rice  for  appellant. 

Henry  G,  K.  Heath  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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In  the  Matter  of  the  Probate  of  the  Will  of  Charlotte 

Miller,  Deceased. 

Mary  A.  Hoelzle  et  al.,  Appellants;  Mary  A.  Allen 

et  al.,  Respondents. 

Matter  of  Miller^  141  App.  Div.  849;  appeal  dismissed. 
(Argued  April  26,  1911;  decided  May  2,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  30,  1910,  which  reversed  an  order  of  Special 
Term  granting  a  motion  to  dismiss  the  above  proceeding 
for  failure  of  prosecution  and  denied  said  motion. 

William  P.  Maloiiey  for  appellants. 

Joseph  Fettretchy  John  H.  Judge^  Henry  J.  Wehle  and 
William  S.  Katzenstein  for  respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


Jane  Wilson  et  al..  Respondents,  v.  Thomas  A.  Nevins, 

Appellant. 

Reported  below,  142  App.  Div.  932. 
(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  entered  February  7, 11)  11,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  in  an  action  to  recover  for  goods 
alleged  to  have  been  sold  and  delivered  to  plaintiff's  wife. 

The  motion  was  made  upon  the  ground  that  the  excep- 
tions were  frivolous  and  presented  no  question  of  law  for 
review. 

Godfrey  Ooldmark  for  motion. 

Louis  T.  Noonan  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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BucHHOLZ-HiLL  TRANSPORTATION  COMPANY,  Respondent, 
V.  John  F.  Baxter,  Appellant. 

Reported  below,  142  App.  Div.  26. 

(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  January  12,  1911,  affirming 
a  judgment  in  favor  of  plaintiflf  entered  upon  a  verdict  in 
an  action  to  recover  damages  alleged  to  have  been  occa- 
sioned plaintiff  through  the  neglect  of  defendant  to 
promptly  perform  his  contract  with  the  said  plaintiff  to 
buoy  a  certain  wreck. 

The  motion  was  made  upon  the  ground  that  the  appeal 
was  taken  for  purpose  of  delay  and  was  frivolous. 

Pierre  M.  Bromn  for  motion. 

Norrnan  B,  Beecher  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  Tuscarora  Land  and  Improvement  Company, 
Respondent,  v.  John  C.  Milxar,  Individually  and  as 
Executor  of  Polly  J.  Mentz,  Deceased,  et  al.. 
Appellants. 

Reix)rted  below,  143  App.  Biv.  955. 
(Argued  April  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth  judi- 
cial department,  entered  March  14, 1911,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  an  Equity  Term  in  an  action  to  enjoin  the 
defendant  from  impeding  and  diverting  the  waters  of  a 
certain  creek. 

The  motion  was  made  upon  the  ground  that  the  find- 
ings of  fact  had  been  unanimously  affirmed  by  the  Appel- 
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late  Division;  that  the  exceptions  were  frivolous,  and  that 
no  question  was  presented  that  could  be  reviewed  by  the 
Coiui;  of  Appeals. 

Martin  Clark  for  motion. 

August  Becker  opposed. 

Motion  denied,  with  ten  dollars  costs. 


WiNFiELD  S.  Taylor  et  al.,  Respondents,  v.  Bernard  F. 
GuiNAN,  Appellant. 

Reported  below,  141  App.  Div.  921. 
(Argued  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  November  28,  1910,  affirm- 
ing a  judgment  in  favor  of  plaintiffs  entered  upon  a 
verdict  in  an  action  to  recover  for  labor  performed  and 
materials  furnished. 

The  motion  was  made  upon  the  grounds  that  the  judg- 
ment was  not  appealable;  that  the  exceptions  were  frivo- 
lous; that  no  question  of  law  was  involved,  and  that  the 
appeal  was  taken  only  for  delay. 

George  L,  Robinson  for  motion. 

H.  B.  Philbrook  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Nora  Manning,  as  Executrix  of  Jeremiah  C.  Manning, 
Deceased,  Appellant,  v.  Mary  J.  Grant,  Respondent. 

Reported  below^  142  App.  Biv.  921. 
(Argued  April  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Coxxrt  in  the  third 
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judicial  department,  entered  January  14, 1911,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  a  ver- 
dict in  an  action  to  recover  personal  property  alleged  to 
constitute  part  of  the  estate  of  plaintiff's  testator. 

The  motion  was  made  upon  the  ground  that  the  Appel- 
late Division  had  unanimously  decided  the  verdict  was 
supported  by  the  evidence  and  that  the  exceptions  were 
frivolous. 

Nelson  L.  Bohiiison  for  motion. 

Adelhert  N,  Boynton  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Lazarus  Belfer,  Respondent,  v.  Morgiana  Ludlow, 

Appellant. 

Belfer  v.  Ludlow^  143  App.  Div.  147,  appeal  dismissed. 
(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  February  17,  1911,  which 
affirmed  an  order  of  Special  Term  granting  a  motion  for 
leave  to  issue  an  execution. 

The  motion  was  made  on  the  ground  that  the  order 
appealed  from  was  not  appealable  to  the  Court  of 
Appeals. 

Francis  A,  McCloskeyior  motion. 

Frank  L.  Holt  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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Herman  Gottlieb,  Appellant,  v.  Simon  J.  Altschuusb 
et  al.,  Respondents. 

Reported  below,  14J{  App.  Div.  935, 
(Submitted  AprU  24,  1911;  decided  May  2, 1911.) 

Motion  to  dismifls  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  March  31,  1911,  which 
affirmed  an  order  of  Special  Term  directing  the  plaintiff 
to  execute  to  the  defendant  Altschuler  a  release  from 
Uability  under  a  judgment  heretofore  rendered. 

The  motion  was  made  upon  the  ground  that  the  order 
appealed  from  was  not  appealable  of  right  to  the  (yourt 
of  Appeals. 

Abraham  Rosenstein  for  motion. 

Herman  OottUeb  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Oscar  Bluemner,  Respondent,  v.  Michael  J.  Garvin, 

Appellant. 

Bluemner  v.  Garvin,  143  App.  Div.  927,  appeal  dismissed. 
(Submitted  April  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  deixirtment,  entered  March  17,  1911,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  in 
an  action  for  services. 

The  motion  was  made  upon  the  ground  that  the  judg- 
ment was  not  appealable  of  right  to  the  Court  of  Appeals 
and  that  permission  to  appeal  had  not  been  obtained. 

Joseph  M.  Hartfield  for  motion. 

Peter  J.  Everett  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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Georqe  S.  Lings  et  al.,  Doing  Business  under  the  Firm 
Name  of  G.  S.  Lings  &  Company,  Respondents,  v. 
Blodgett  &  Orswell  Company,  Appellant. 

Lings  y.  Blodgett  dk  Orswell   Co.y  140  App.  Div.   088,  appeal 
dismissed. 
(Argued  April  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  November  28,  1910,  affirm- 
ing a  judgment  in  favor  of  plaintiflfs  entered  upon  a 
verdict  in  an  action  on  contract  for  goods  sold  and 
delivered. 

The  motion  was  made  on  the  ground  that  the  appeal 
was  frivolous. 

Oeorge  W,  Bristol  for  motion. 

Lanier  McKee  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


William  H.  Van  Alstine,  Appellant,  v.  Syracuse  RAPro 
Transit  Railway  Company,  Respondent. 

Van  Alsthie  v.  Syracuse  Rapid  Transit  Ry.  Co.^  142  App.  Div 
925.  appeal  dismissed. 
(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  January  11,  1911,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
granting  a  new  trial  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through  the 
negligence  of  defendant. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals    had  no    jurisdiction    to    review  the  order 
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appealed  from;  that  the  appellant  had  not  stipulated  for 
judgment  absolute  in  the  event  of  aflS.rmance,  and  that 
the  appeal  was  frivolous. 

Charles  E.  Spencer  for  motion. 

Frank  T.  Miller  opposed. 

Motion  granted  and  appeal  dismissed,  with  taxable  costs 
accrued  to  date  and  ten  dollars  costs  of  motion. 


New  York  State  National  Bank  of  Albany,  Appellant, 
V.  Whitehall  Water  Power  Company,  Limited, 
Respondent. 

Reported  below,  140  App.  Div.  739. 
(Argued  April  24,  1911;  decided  May  2,  1911.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  entered  November  17,  1910, 
reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an  action 
to  recover  on  contract. 

The  motion  was  made  upon  the  groxmds  that  no  judg- 
ment had  been  entered  upon  the  order  of  reversal  and 
that  the  appeal  had  been  inadvertently  taken. 

Marcus  T.  Htm  for  motion. 

Edgar  T,  Brackett  opposed. 

Motion  granted  on  payment  of  costs  and  ten  dollars 
costs  of  motion  within  twenty  days;  on  failure  to  make 
such  pa3rment  the  motion  is  denied,  with  ten  dollars  costs. 


Fannie  E.  Willson,  Appellant,  v.  Faxon,  Wiluams 
AND  Faxon,  Eespondent. 

Reported  below,  138  App.  Div.  359. 
(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  for  leave  to  withdraw  an  appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in 
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the  fourth  judicial  department,  entered  May  4,  1910, 
reversing  a  judgment  in  favor  of  plaintiflf  entered  upon  a 
verdict  and  granting  a  new  trial  in  an  action  to  recover 
damages  alleged  to  have  been  suffered  by  plaintiff  through 
the  defendant  negligently  selling  her  cathartic  tablets 
containing  calomel  instead  of  cascara. 

The  motion  was  made  upon  the  groimd  that  the  appeal 
had  been  inadvertently  taken. 

Charles  Newton  for  motion. 

Carlton  E,  Ladd  opposed. 

Motion  granted  on  payment  of  costs  and  ten  dollars 
costs  of  motion  within  twenty  days;  on  failure  to  make 
such  payment  the  motion  is  denied,  with  ten  dollars  costs. 


G.  Edgar  Allen,  as  Trustee  in  Bankruptcy  of  the  Estate 
of  William  H.  Gray,  Appellant,  v.  William  H.  Gray, 
Individually  and  as  Executor  of  William  Gray, 
Deceased,  et  al.,  Eespondents. 

(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  201  N.  Y.  504.) 


The  Fulton  Light,  Heat  and  Power  Company  et  al., 
Respondents,  v.  The  State  of  New  York,  Appellant. 

(Submitted  April  24,  1911;  decided  May  2,  1911.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  200  N.  Y.  400.) 
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In  the  Matter  of  the  AppUcation  of  the  Grade  CROSsma 
Commissioners  of  the  City  of  Buffalo,  Appellants, 
for  the  Appointment  of  Commissioners  to  Ascertain 
the  Compensation  to  Be  Paid  to  the  Owners  of  and 
Parties  Interested  in  Lands  Which  May  Be  Injured  by 
the  Change  of  Grade  of  Swan  and  Jeflferson  Streets. 

The  New  York  Central  and  Hudson  River  Railroad 
Company  etal.,  Appellants;  Mary  A.  Anderson etal., 
Respondents. 

(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  to  amend  remittitur.    (See  201  N.  Y.  32.) 

Motion  granted.  Remittitur  to  be  recalled  and  amended 
by  striking  therefrom  the  provision  allowing  costs  in  all 
courts,  and  inserting  instead  thereof  a  provision  that  the 
reversal  is  without  costs  to  either  party. 


Annie  L.  Jackson,  as  Administratrix  of  the  Estate  of 
Robert  Jackson,  Deceased,  Respondent,  v.  Margaret 
H.  Greene  et  al..  Appellants. 

(Submitted  AprU  24,  1911;  decided  May  2,  1911.) 

Motion  for  ref-argument  denied,  with  ten  dollars  costs. 

(See  201  N.  Y.  76.) 


Eisek  Korn  et  al..  Respondents,  v.  Max  Lipman  et  aL, 

Api)ellants. 

(Submitted  April  24,  1911;  decided  May  2,  1911.) 

Motion  for  re-argument  or  to  amend  remittitur  denied, 
with  ten  dollars  costs.     (See  201  N.  Y.  404.) 
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John  J.  Fox,  Respondent,  v.  Frederick  H.  Cox,  Appel- 
lant, and  Harriet  Reilly,  Respondent,  Impleaded 
with  Others. 

(Submitted  April  24,  1911;  decided  May  2,  1911.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  201  N.  Y.  189.) 


The  City  of  Geneva,  Respondent,  v.  Robert  W.  Henson, 
Appellant,  Impleaded  with  Others. 

City  of  Geneva  v.  Henson,  142  App.  Div.  928,  affirmed. 
(Argued  AprU  24,  1911;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  21,  1911,  which  affirmed  an  order  of 
Special  Term  confirming  the  report  of  commissioners  of 
appraisal  in  condemnation  proceedings,  with  notice  of 
intention  to  bring  up  for  review  an  interlocutory  judg- 
ment entered  upon  the  report  of  a  referee  determining  the 
extent  of  the  appellant's  ownership  of  lands  sought  to  be 
condemned. 

John  D,  Lynn,  Philip  N.  Nicholas  and  John  O. 
Farwell  for  appellant. 

Arthur  J,  Hammond  and  W,  Smith  O'Brien  for 
respcmdent. 

Thonrns  Carmody,  Attomey-Oeneral  {Henry  S.  Bacon 
and  J.  A.  Kellogg  of  counsel),  for  state  of  New  York. 

Per  Curiam.  Upon  a  former  review  in  this  court  of 
the  proceedings'  had  in  this  case,  in  which  it  had  been 
held  in  the  courts  below  that  the  title  of  the  lands  imder 
the  water  of  Seneca  lake  in  front  of  the  western  shore 
thereof  had  passed  to  the  state  of  Massachusetts  imder 
the  treaty  of  Hartford  in  1786  and  that  Henson,  by 
85 


546  MEMORA^^DA.  [VoL  aoi 

reafion  of  his  ownership  of  the  uplands  bordering  upon 
the  lake,  became  the  owner  of  the  lands  under  the  waters 
thereof  out  to  the  point  sought  to  be  condenmed  in  this 
proceeding,  it  was  held  that  the  order  should  be  reversed 
upon  the  groimd  that  in  the  description  under  which 
Henson  derived  title,  his  line  ran  to  the  lake  and  thence 
along  the  shore  thereof,  thus  indicating  an  intention  not 
to  convey  the  title  to  the  lands  under  water  out  to  the 
center  of  the  lake,  but  did  include  all  docks,  buildings 
and  fixtures,  rights  and  privileges  then  owned  by  the 
grantor,  etc.     {City  of  Geneva  v.  Henson^  11)5  N.  Y.  447.) 

On  the  retrial  of  the  issues  the  referee  has  now  found 
that  under  a  proper  construction  of  the  treaty  of  Hart- 
ford the  state  of  New  York  did  not  divest  itself  of  the 
lands  under  the  water  of  Seneca  lake,  it  being  navigable 
and  used  for  commerce;  and  as  to  the  extent  of  the  title 
of  Henson  of  the  lands  under  the  waters  of  the  lake  in 
front  of  his  premises  he  followed  substantially  the  opinion 
of  this  court  on  its  former  review.  The  report  of  the 
referee  having  been  confirmed  and  the  appraisal  had,  the 
case  comes  up  for  review  under  a  unanimous  afi&rmance 
of  the  Appellate  Division. 

We  do  not  deem  it  necessary  to  now  construe  the  trejtty 
of  Hartford  and  determine  the  question  as  to  whether  or 
not  the  lands  under  the  water  of  Seneca  lake  passed  to 
the  state  of  Massachusetts.  The  question  presented  is  as 
to  the  extent  of  the  title  of  Henson.  That  question  has 
to  l)e  determined  from  the  description  in  his  deed  and  that 
of  his  predecessors  in  interest  and  by  his  occupancy,  and 
the  determination  of  that  question  is  not  affected  by  the 
treaty,  whatever  may  be  its  construction.  This  question 
was  fully  considered  in  the  former  review  by  this  court, 
and,  therefore,  the  order  should  be  afl5rmed,  with  costs, 
upon  that  opinion. 

CuLLEN,  Ch.  J.,  Gray,  Haioht,  Vann,  Werner, 
HiscocK  and  Collin,  JJ.,  concur. 

Order  afl&rmed. 
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* 

The  People  of  the  State  of  New  York  ex  rel.  Cohoes 
RAH.WAY  Company,  Appellant,  v.  The  Pubuc  Service 
Commission  of  the  State  of  New  York,  Second 
District,  et  al.,  Respondents. 

People  ex  rel.  Cohoes  Ry.  Co,  v.  Public  Service  Commission^  143 
App.  Div.  76U,  affirmed. 
(Argued  April  24,  1911;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  10,  1911,  which  confirmed  a  determination  of  the 
defendant  commission  directing  the  relator  to  charge  a 
five-cent  fare,  instead  of  six  cents,  on  its  cars  running 
between  the  cities  of  Albany  and  Rensselaer,  in  compli- 
ance with  chapter  358  of  the  Laws  of  1905. 

Lewis  E,  Carr  and  Patrick  C.  Dugan  for  appellant. 

Ledyard  F.  Hale  and  Thomas  F.  McDermott  for 
respondents. 

Order  afl&rmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,    Vanx, 
Werner,  Hiscock  and  Collin,  JJ. 


H.  McIntosh  Sadler  et  al..  Respondents,  r.  The  Boston 
AND  Bolivia  Rubber  Company,  Appellant. 

Sadler  v.  Boston  d-  Bolima  Rubber  Co.,   140  App.   I)iv.    307, 
affiri]ie<l. 
(Submitted  AprU  24,  1911;  decided  May  9,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  4,  1910,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  to  set  aside  and  declare 
null  and  void  the  service  of  a  summons. 

The  following  question  was  certified:  "  Upon  the  facts 
appearing  upon  this  application,  did  the  Supreme  Court 
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of  this  State  acquire  jurisdiction  of  the  Boston  and  Bolivia 
Rubber  Company? " 

John  W.  Qriggs  for  appellant. 

Charles  H.  Tattle  for  respondents. 

Order  afl&rmed,  with  costs;  question  certified  answered 
in  the  aflBrmative;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,-  Haight,  Vann, 
Werner,  Hiscock  and  Colun,  J  J. 


In  the  Matter  of  the  Probate  of  the  Will  of  Charles  D. 

Baldwin,  Deceased. 

Martha   A.  Baldwin  et  al.,   AppeUants;   Helen  H. 

Baldwin,  Respondent. 

Matter  of  Baldtmn  {Will),  142  App.  Div.  904,  afflnned. 
(Ar^ed  April  24,  1911;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Cotlrt  in  the  second  judicial  department,  entered 
December  30,  1910,  which  affirmed  a  decree  of  the  Kings 
Coimty  Surrogate's  Court  admitting  to  probate  a  paper 
propoimded  as  the  last  will  and  testament  of  Charles  D. 
Baldwin,  deceased. 

William  Murray  and  Floyd  Martin  Sheffield  for 
apptJlants. 

Edward  J.  Fanning  and  Henry  M.  Dater  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,   Ch.   J.,   Haight,  Vann,  Werner, 
Hiscock  and  Collin,  J  J.    Absent:  Gray,  J. 
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John  S.  Jones,  Respondent,  v.  George  J.  Gould  et  al., 

Appellants. 

Jo7ieit  V.  Qould,  143  App.  Div.  244,  reversed. 
(Ar^ed  April  25,  1911;  decided  May  9,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  16,  1911,  which  reversed  an  order 
of  Special  Term  denying  a  motion  for  a  re-taxation  of 
costs. 

The  following  questions  were  certified:  "1.  Does  the. 
remittitur  of  the  Court  of  Appeals,  reversing  the  judg- 
ment entered  pursuant  to  an  order  of  the  Special  Term, 
as  modified  and  affirmed  by  the  Appellate  Division  which 
dismissed  the  complaint,  and  awarding  costs  to  the  plain- 
tiff appellant  in  all  courts,  embrace  costs  awarded  to  the 
parties  defendant  to  abide  the  event  by  another  and  prior 
and  unreversed  judgment  of  the  Appellate  Division,  from 
which  no  appeal  has  been  taken  to  the  Court  of  Appeals? 
2.  Does  such  an  award  of  costs  authorize  the  taxing  clerk 
to  tax  an  additional  allowance,  awarded  to  the  plaintiff 
as  the  prevailing  party,  by  an  order  of  the  Trial  Term, 
which  allowance  was  included  in  and  made  a  part  of  the 
judgment  of  the  Trial  Term  in  favor  of  the  plaintiff, 
which  judgment  was  subsequently  reversed  by  the  Appel- 
late Division  by  a  judgment  of  reversal,  from  which  no 
appeal  has  been  taken  to  the  Court  of  Appeals?  3.  Does 
such  an  award  of  costs  relate  exclusively  to  costs  upon 
the  motion  at  Special  Term  for  judgment  dismissing  the 
complaint,  and  the  costs  in  subsequent  proceedings  conse- 
quent thereon  in  the  Appellate  Division  and  the  Court  ot 
Appeals? " 

F,  C.  NtcodemuSj  Jr.,  Lawrence  Greer  and  Appleton 
D.  Palmer  for  appellants. 

Charles  Haldane  and  David  McClure  for  respondent. 

Order  of  Appellate  Division  reversed  and  that  of  Spe- 
cial Term  affirmed,  without  costs  to  either  party.     First 
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two  questions  certified  answered  in  the  negative.  Third 
question  answered  hi  the  affirmative,  on  dissenting  opin- 
ion of  Miller,  J.,  below. 

Concur:  Cullen,  Ch.   J.,   Haight,  Vann,  Werner, 
HisoocK  and  Collin,  J  J.     Absent:  Gray,  J. 


The  People  of  IniE  State  of  New  York  ex  rel.  Charles 
H.  Topping,  Eespondent,  v,  Lawson  Purdy  et  al.,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

People  ex  rel.  Topping  v.  Pivrdy,  143  App.  Div.  889,  affirmed. 
(Argued  April  25,  1911;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  24,  llUl,  which  affirmed  an  order  of  Special  Term 
reducing  an  assessment  against  certain  real  property  of 
the  relator  for  purposes  of  taxation. 

Archibald  R.  Watson,  Corporation  Cmmsel  {Curtis 
A.  Peters  of  counsel),  for  appellants. 

Merle  L  St.  John  and  A.  Wlieeler  Palmer  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Ch.   J.,  Haight,  Vann,  Werner, 
HiscocK  and  Collin,  J  J.    Absent:  Gray,  J. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
Charles  C.  Tiffany,  Deceased. 

Charles  P.  Howland  et  al.,  as  Executors,  Appellants; 
The  Comptroller  of  the  State  of  New  York, 
Eespondent. 

Matter  of  Tiffany,  14:^  App.  Biv.  327,  affirmed. 
(Ar^'ued  April  25,  1911;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
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March  10, 1911,  which  aflarmed  an  order  of  the  New  York 
County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  Charles  C.  Tiffany,  deceased. 

Charles  P.  Howland  and  William  Roberts  for 
appellants. 

Henry  A,  Miller  and  John  S,  Jenkins  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  McLaughlin, 
J.,  below. 

Concur:  Cullen,  Ch.  J.,  Haight,  Vann,  Werner, 
HiscocK  and  Collin,  J  J.     Absent:  Gray,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Wil- 
liam H.  Walker,  Respondent,  v.  George  McAneny, 
•  as  President  of  the  Borough  of  Manhattan,  Appellant. 

People  ex  rel.  Walker  v.  Aheam,  139  App.  Div.  88,  affirmed. 
(Argaed  April  25,  1011;  decided  May  9,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  17,  1910,  which  modified  and  affirmed  as  modified 
an  order  of  Special  Term  granting  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  re-instatement  of 
the  relator  in  the  office  of  superintendent  of  public  build- 
ings and  offices  in  the  borough  of  Manhattan. 

Archibald  R.  Watson,  Corporation  Counsel  {Clarence 
Farley  and  Elliot  S.  Benedict  of  counsel),  for  appellant. 

Herbert  C.  Smyth,  John  W.  Browne  and  Frederic  C. 
Scofield  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Haight,  Vann,  Werner, 
Hlscock  and  Collin,  J  J.     Absent:  Gray,  J. 
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In  the  Matter  of  the  Application  of  Joseph  Besch, 
Respondent,  for  the  Examination  of  Witnesses  in  an 
Expected  Action. 

Horatio  M.  Pollock,  Appellant. 

Hatter  of  Beach,  139  App.  Div.  922,  appeal  dismissed. 
(Ar^ed  April  25,  1911;  decided  May  9,  191t) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  26,  1910,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  to  vacate  an  order  for  the  examination 
of  the  appellant  herein  as  an  expected  party  to  an  action. 

Andrew  J.  Nellis  and  Walter  E.  Ward  for  appellant. 
J.  S.  Frost  for  respondent. 

While  we  are  of  the  opinion  that  the  order  sought  to  be 
reviewed  was  made  without  authority,  we  are  also  of  the 
opinion  that  it  is  not  a  final  order  in  a  special  proceeding 
and  subject  to  appeal  to  this  court,  but  that  its  validity 
may  be  tested  by  the  appellant  when  any  attempt  is  made 
to  punish  him  for  failing  to  comply  with  the  order. 
{Matter  of  Strong  v.  Randall,  177  N.  Y.  400.)  The 
appeal,  therefore,  is  dismissed,  but,  under  the  circum- 
stances, without  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Vann,  Werner,  Hiscock 
and  Collin,  JJ.;  Haight,  J.,  concurs  only  in  the  dis- 
missal of  the  appeal.     Absent:  Gray,  J. 


WiLLLAJi  Levy,  Appellant,  v.  Edward  Popper  et  al., 

Respondents. 

Levy  V.  Popper,  134  App.  Div.  963,  modified. 
(Ar^ed  May  4,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court   in    the   first   judicial   department. 
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entered  November  11,  1909,  afl&rming  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  on  trial  at  Special  Term  in  an  action 
for  an  accounting  and  to  recover  damages  for  an  alleged 
illegal  sale  of  plaintiffs  stocks. 

John  R.  Dos  Passos  and  Leon  Kronfeld  for  appellant. 

Daniel  P.  Hays  for  respondents. 

Per  Curiam.  Upon  the  merits  we  have  reached  the 
conclusion  that  the  issues  joined  in  the  pleadings  have 
been  properly  determined.  But  it  appears  that  through 
some  oversight  the  amount  conceded  to  be  due  and  owing 
the  plaintiff,  to  wit,  the  sima  of  $1,709.54,  which  was  ten- 
dered to  him  by  the  defendants  before  this  action  was 
brought,  was  not  included  in  the  judgment.  In  view  of 
the  fact  that  this  was  an  equity  action  and  is  a  final 
adjudication  of  the  differences  existing  between  the  plain- 
tiff and  the  defendants  the  item  should  have  been  included 
in  the  judgment,  tmless  it  appeared  that  the  amount  had 
been  paid  into  court  or  the  tender  kept  alive.  The 
respondents'  coimsel,  upon  the  argimaent  of  this  appeal, 
consented  that  the  item  might  now  be  included.  This 
correction,  however,  could  have  been  made  on  motion  at 
the  Special  Term  without  the  expense  of  an  appeal  upon 
a  ca«e  and  exceptions.  We,  therefore,  are  of  the  opinion 
that  the  modification  ordered  should  not  affect  the 
question  of  costs. 

The  judgment  should  be  modified  so  as  to  allow 
the  plaintiff  to  recx)ver  the  amoimt  tendered,  to  wit, 
$1,709.54,  and  as  so  modified  aflfirmed,  with  costs  to  the 
respondents. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner, 
HiscocK  and  Collin,  JJ.,  concur. 

Judgment  accordingly. 
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Russell  Dixon,  Ri^spondent,   v.  James  J.  Cozine, 
ApiJellant. 

Dixon  V.  Coztne,  184  App.  Div.  921,  affirmed. 
(Submitted  AprU  6,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  tjie  second  judicial  department, 
entered  January  4,  1910,  aflSrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  real  property. 

Charles  C.  Suffren  for  appellant. 

Malcolm  Ross  Matheson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,   Gray,  Werner,  Wujjlrd 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Philip  Corell,  Respondent,  r.  Allie  L.  Sylvester 
et  al.,  as  Executors  of  Lewis  Sylvester,  Deceased, 
Appellants. 

CoreM  v.  Sylvester,  137  App.  Div.  8«8,  affirmed. 
(Argued  April  7,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  March  12,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
moneys  alleged  to  have  been  paid  by  mistake. 

Louis  Zinke  for  appellants. 

Emanuel  S.  Cahn  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,   Werner,  Willard 
Bartleit,  Hiscock,  Chase  and  Collin,  JJ, 
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Edcjar  J.  Levey,  Resi^ndent,  v.  The  Brooklyn  Union 
PuBUSHiNG  Company,  Appellant. 

Lf^pey  V.  Brooklyn  Union,  Piib,  Co,,  187  App.  Div.  947,  affirmed. 
(Argued  April  26,  1911;  decided  May  16,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  29,  1910,  which  affirmed  an  inter- 
locutory judgment  of  Special  Term  overruling  a  demur- 
rer to  the  complaint  in  an  action  for  libel. 

The  following  question  was  certified:  "Does  the  com- 
plaint herein  state  facts  sufficient  to  constitute  a  cause  of 
action? " 

Paul  Eugene  Jones  for  appellant. 

WilUam  F.  Clare  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified 
answered  in  the  affirmative;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Lean- 
DER  E.  Terhune,  Appellant,  v,  Theodore  A.  Bingham, 
as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. 

People  ex  Tel.  Terhune  v.  Bingham,  132  App.  Div.  929,  affirmed. 
(Argued  April  26,  1911;  decided  May  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  2S,  1909,  which  dismissed  a  writ  of  certiorari 
and  affirmed  the  proceedings  of  the  defendant  in  dismiss- 
ing the  relator  from  the  pJice  force  of  tlie  city  of  New 
York. 
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Jacob  Rouss  and  Louis  J.  Orant  for  appellant. 

Archibald  B.  Watson,  Corporation  Counsel  {Terence 
FarUy  and  Harry  Crone  of  counsel),  for  respondent. 

Order  affiiined,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 
Max  Freund,  Deceased. 

Emily  Freund,   as  Executrix,    Appellant;    The  Comp- 
troller OF  THE  State  of  New  York,  Eespondent. 

Matter  of  Freund,  143  App.  Div.  385,  affirmed. 
(Submitted  April  26,  1911;  decided  May  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  10, 1911,  which  affirmed  an  order  of  the  New  York 
Coimty  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  Max  Freund,  deceased. 

Benjamin  Tuska  and  Carl  S.  Stem  for  appellant. 

Thomas  E.  Rush  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  McLaughlin, 
J.,  below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner and  Collin,  JJ.    Not  voting:  Hiscock,  J. 


The  People  op  the  State  of  New  York  ex  rel.  New 
York,  Ontario  and  Western  Eailway  Company, 
Eespondent,  v.  Augustus  B.  Shaw  et  al.,  as  Assessors 
of  the  Town  of  Hamden,  Appellants. 

People  ex  rel,  N.  F.,  Ontario  &  W.  Ry.  Co,  v.  Shaw^  143  App.  Div. 
811,  afllruied. 
(Argued  April  26,  1911;  decided  May  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
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March  31,  1911,  which  modified  and  affirmed  as  modified 
an  order  of  Special  Term  reducing  and  conflmaing  as 
reduced  an  assessment  against  the  relator  for  purposes 
of  taxation. 

A.  O.  Patterson  for  appellants. 

Charles  L,  Andrus  for  respondent. 

Ordei  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,    Vann, 
Werner,  Hiscock  and  Collin,  JJ. 


In  the  Matter  of  Proving  the  Will  of  Henry  W.  TiBBrrrs, 

Deceased. 

George   Tibbitts,  Appellant;    Alice  E.    Tibbitts, 

Eespondent. 

Matter  of  Tibbitts,  186  App.  Div.  906,  affirmed. 
(Argued  April  27,  1911;  decided  May  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
Decembei  1,  1909,  which  afl&rmed  an  order  of  the  court 
at  a  Trial  Term  denying  a  motion  to  set  aside  a  verdict 
answering  certain  questions  as  to  the  validity  of  the  will 
of  Henry  W.  Tibbitts,  deceased,  and  for  a  new  trial. 

Homer  Weston  and  Waldo  Weston  for  appellant. 

Frank  R.  Walker  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Gray,  Haight,  Werner  and  Hiscock,  J  J. 
Dissenting:  Cullen,  Ch.  J.,  Vann  and  Collin,  JJ. 


The  New  York  Automobile  Company,  Appellant,  v. 
Herbert  H.  Franklin  et  al.,  Eespondents. 

N.  Y.  Automobile  Co,  v.  Franklin,  134  App.  Div.  908,  affirmed. 
(Argued  April  27,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  ot 
the  Supreme  Court  in  the  fourth  judicial  department, 
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entered  August  21, 1909,  aflanning  a  judgment  in  favor  of 
defendants  entered  upon  "a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  for  an 
accoimting. 

Will  B.  Crowley  and  Ceylmi  H.  Lewis  for  appellant. 

G.    H.    Stilwell   for    Herbert    H.    Franklin    et    al., 
respondents. 

John  W.  Suggett  and  Louis  L.  Waters  for  Alexander 
T.  Brown,  respondent. 

Tlieodore  E,  Haiicock  for  John  Wilkinson,  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,     Vaxx, 
Werner,  Hiscock  and  Collin,  JJ. 


John  Egan,  Eespondent,  r.  The  Mosler  Safe  Company, 

Appellant. 

Egan  v.  Mosler  Safe  Co.,  VU  App.  Div.  920,  aiBrmed. 
(Argued  April  27,  1911;  decided  May  16,  1911.) 

Appeal  from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  4, 1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  his  employer. 

Allan  E,  Brosmifh,  Joseph  F,  Murray  and  Frank  V, 
Johnson  for  appellant. 

Eugene  F,  McKinley  and  Charles  D.  Millard  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,     Vann, 
Werner,  Hiscock  and  Collin,  JJ. 
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Parvin  Harbaugh,  Appellant,    v.    Hollis   Park 
Company  et  al.,  Eespondents. 

Harbaugh  v.  Hollis  Park  Co,,  134  App.  Div.  936,  affirmed. 
(Argued  April  28,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  October  29,  1909,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  in  an  action  to  have 
declared  void  the  cancellation  of  a  certificate  for  certain 
shares  of  stock. 

Louis  Zinke  and  Alexander  U.  Zinke  for  appellant. 
Norman  B,  Beecher  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


Dennis  L.  Wright,  Respondent,  v.  The  Knights  of  the 
Maccabees  of  the  World,  Appellant. 

Wright  V.  Knights  of  Maccabees  of  the  World,  140  App.  Div.  918, 
afflnned. 
(Argfued  May  1,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  15, 1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee  in  an  action 
to  have  declared  void  certain  by-laws  of  the  defendant  and 
to  compel  plaintiff's  reinstatement  as  a  member  thereof. 

Alton  B.  Parker,  D.  D,  Aitken  and  George  W.  Miller 
for  appellant. 

Jofni  Conhoy  for  respondent. 
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Judgment  affirmed,  with  costs,  on  the  authority  of  the 
decision  in  this  case  reported  in  196  New  York  at  page 
391. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner and  Chase,  J  J.     Absent:  Willard  Bartlett,  J. 


Isidore  Cuba,  Respondent,   v.  Louis  Druskin  et  al., 

Appellants. 

Cuba  V.  Druskin,  135  App.  Div.  508,  affirmed. 
(Argued  May  2,  1911;  decided  May  16,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  30,  1909,  which  reversed  a  deter- 
mination of  the  Appellate  Term,  affirming  a  judgment 
of  the  Mimicipal  Court  of  the  city  of  New  York  in  favor 
of  defendants,  and  directed  judgment  in  favor  of  plaintiff 
in  an  action  by  a  purchaser  of  real  property  against  the 
vendors  to  recover  for  a  breach  of  a  covenant  against 
incmnbrances  contained  in  the  deed. 

Abraham  H.  Sarasohn  for  appellants. 

Leon  Kronfeld  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,    Vaxn, 
Werner,  Willard  Bartlett  and  Chase,  JJ. 


Mason  N.  Swan,  as  Exei-^utor  of  Sarah  Collins, 
Deceased,  Resjx^ndent,  v.  Gilbert  L.  Gardner, 
Appellant. 

Swan  V.  Gardner,  131  App.  Div.  923,  affirmed. 
(Argued  May  2,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  12,  1901),  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
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for  services  alleged  to  have  been  rendered  by  plaintiff's 
testator,  during  her  lifetime,  to  the  defendant. 

/.  R,  Breen  for  appellant. 

Brayton  A.  Field  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,    Vann, 
Werner,  Willard  Bartlett  and  Chase,  J  J. 


Gardiner  Stewart,  Respondent,  v.  Arthur  L.  Garford, 

Appellant. 

Stewart  v.  Garford,  135  App.  Div.  919,  affirmed. 
(Ar^ed  May  2,  1911;  decided  May  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  3,  1910,  afl&rming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court  in 
an  action  to  recover  on  a  promissory  note. 

John  W.  Ingram  and  Frank  E.  Bradley  for  appellant. 

Gilbert  H.  Montague  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, Wn^LARD  Bartlett  and  Chase,  JJ. 


The  People  of  the  State  of  New  York,  Eespondent, 
V.  The  Brooklyn  Bank  in  the  City  of  New  York, 
Respondent. 

Charles  M.  Higgins,  as  Receiver  of  the  Brooklyn  Bank, 
Appellant  and  Respondent;  Bruyn  Hasbrouck,  as 
Receiver  of  the  Brooklyn  Bank,  et  al..  Appellants. 

People  V.  Brooklyn  Bank,  140  App.  Div.  750,  appeal  dismissed. 
«    (Argued  April  25,  1911;  decided  May  19,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
36 
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December  9,  1910,  which  reversed  two  orders  of  Special 
Term  and  reduced  certain  allowances  made  to  the  re(*eivers 
of  the  Brooklyn  Bank  and  their  comisel. 

Augustus  Van   Wyck,  John  J,  IJn^oii  and  Conrad 
Saxe  Keyes  for  appellants. 

Charles  M.  Stafford  for  appellant  and  respondent. 

S.  Stamvood  Menken  for  Brooklyn  Bank,  respondent. 

Appeal  dismissed,  without  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


Frances  C.  Duryea  et  al.,  as  Executors  of  Willl^m 
DuRYEA,  Deceased,  Appellants,  v.  Otto  E.  Lohrke 
et  al.,  Respondents. 

Duryea  v.  Lohrke^  136  App.  Div.  555,  affirmed. 
(Argued  May  3,  1911;  decided  May  19,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  4,  1910,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  defendants  entered  upon  a 
verdict  in  an  action  on  contract. 

Robert  B.  Houeyman  for  appellants. 

Herman  Aaron  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, WiLLARD  Bartlett  and  Chase,  JJ. 


Patrick  H.  Doherty,  Appellant,  v.  Catskill  Cement 
Company,  Respondent. 

Doherty  v.  Catskill  Cemnit  Co.,  136  App.  Div.  902,  affirmed. 
(Argued  May  3,  1911;  decided  May  19,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the   Supreme  Court  in  the  third  judicial  department. 
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entered  January  17,  1910,  aflfirming  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  in  an  action  to 
recover  damages  alleged  to  have  been  occasioned  plaintiff 
by  the  maintenance  of  a  nuisance  by  the  defendant. 

A.   T.    ClearwateVy   Lmiis  Marshall  and  Edwin  P. 
Kilroe  for  appellant. 

Frank  H.  Osbom  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haioht,  Vann,  Wer- 
ner, WiLLARD  Bartlett  and  Chase,  JJ. 


Julia  A.  Sweeting,  Appellant,  v,  Iroquois  China 
Company,  Respondent. 

Sweeting  v.  Iroquois  China  Co.,  137  App.  Div.  931,  affirmed. 
(Argued  May  3,  1911;  decided  May  19,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  26,  1910,  affirming  a  judgment  in  favor 
ol  defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  in  an  action  to  recover  on  a 
promissory  note. 

Thomas  Woods  for  appellant. 

Lamont  Stilwell  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, WiLLARD  Bartlett  and  Chase,  JJ. 


Charles   E.   Larson,    Appellant,    v.    The    Brooklyn 
Heights  Rahjioad  Company,  Respondent. 

Larson  v.  Brooklyn  Heights  R.  R,  Co.,  134  App.  Div.  679,  affirmed. 
(Ar^ed  May  5,  1911;  decided  May  19,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
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entered  November  27,  1909,  aflBrming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of  defendant, 
his  employer. 

Frederick  S.  Martyn  for  appellant. 

D.  A.  Marsh  and  Oeorge  D.  Yeomans  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, WiLLARD  Bartlett  and  Chase,  JJ. 


Maurice  G.  Straus,  Appellant,  v.  Cumberland  Realty 
Company,  Respondent. 

Straus  V.   Cumberland  Realty  Co.,   137  App.   Div.   896,    appeal 
dismissed. 
(Submitted  May  15,  1911;  decided  May  19,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  April  18,  1910,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  in  an  action  to  recover  broker's 
commissions. 

Jacob  L.  Holtzmann  for  appellant. 

Charles  E.  Kelley  and  Walter  C.  Shoup  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Willard  Bart- 
lett, HiscocK,  Chase  and  Collin,  JJ. 
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Thomas  W.  Butts  et  al.,  Appellants,  v,  Marie  J.  C. 
Carey  et  al.,  Respondents. 

Reported  below,  143  App.  Div.  366. 
(Submitted  May  15,  1911;  decided  May  19,  1911.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  entered  March  24,  1911,  reversing  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  and  granting  a  new 
trial  in  an  action  for  partition  and  to  establish  a  lien  on 
real  property. 

The  motion  was  made  upon  the  ground  that  the 
reversal  was  upon  questions  of  fact  as  well  as  law  and, 
therefore,  not  appealable  to  the  Court  of  Appeals. 

Louts  O.  Van  Daren  for  motion. 

P.  J.  Dobson  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Walter   W.    Miller,    Respondent,    v.    Charles    E. 
Campbell,  Appellant. 

Reported  below,  137  App.  Div.  920. 
(Submitted  May  15,  1911;  decided  May  19,  1911.) 

Motion  for  leave  to  withdraii<r  an  appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  entered  March  18,  1910, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
an  order  of  Special  Term  granting  a  motion  for  judgment 
on  the  pleadings. 

The  motion  was  made  upon  the  groimd  that  appellant 
desired  to  move  at  Special  Term  for  leave  to  serve  an 
amended  and  supplemental  answer. 

Elon  R,  Brown  for  motion. 

Moses  L.  Littleton  opposed. 
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Motion  granted  on  payment  of  taxable  costs  to  date 
and  ten  dollars  costs  of  motion  within  twenty  days  from 
the  entry  of  this  order;  on  failure  to  make  such  pajonent 
within  the  time  specified,  the  motion  is  denied,  with  ten 
dollars  costs. 


Alberto  de  Verastegui,  Respondent,  v.  Lucien  Levy, 
Appellant,  Impleaded  with  Others. 

Reported  below,  143  App.  Div.  949. 
(Submitted  May  15,  1911;  decided  May  19,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  29,  1911,  aflftrming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action  to  foreclose 
a  mortgage. 

The  motion  was  made  upon  the  ground  that  the  excep- 
tions were  frivolous  and  presented  no  question  for  review. 

Allan  C.  Rowe  for  motion. 

Louis  Sachs  opposed. 

Motion  denied,  with  ten  dollars  costs. 


John  McCormick,  Respondent,  v.  James  M.  Thompson, 
Appellant,  Impleaded  with  Another. 

ReiK)rted  below,    148  App.  Div.    972. 
(Submitted  May  15,  1911;  decided  May  19,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  March  14,  1911,  affirming  a 
judgment  in  favor  of  plaintiff  entered  uix)n  a  verdict  in 
an  action  to  recover  damages  alleged  to  have  been  occa- 
sioned plaintiff  by  the  false  representations  of  defendant. 
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The  motion  was  made  upon  the  grounds  that  the  excep- 
tions were  frivolous  and  the  appeal  taken  for  purposes  of 
delay  only. 

Henry  W.  Williams  for  motion, 

Erskine  C.  Bogers  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Canbee,  Smith  &  Howland  Compaxy,  Respondent,  v. 
The  Ciry  of  New  York,  Defendant,  and  James  D. 
Murphy  Company  et  al.,  Appellants. 

(Submitted  May  15,  1911;  decided  May  19, 1911.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  202  N.  Y.  527.) 


Prank  WnjjAMS,  Respondent,  v.  Citizens'  Steamboat 
Company  op  Troy,  Appellant. 

Williams  v.  Citizens^  Steamboat  Co.,  134  App.  Div.  991,  affirmed. 
(Argued  May  8,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  11, 1909,  affirmmg  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  his 
employer. 

Murray  Downs  for  appellant. 

Andrew  J.  Nell  is  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  JJ.    Al)sc^ut:  Hiscock,  J. 
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James  Patrick,  Respondent,  v.  Victor  Knitting  Mills 
Company,  Appellant. 

Patrick  v.  Victor  Knitting  Mills  Co.,  134  App.  Div.  910,  afflrmed. 
(Argued  May  8,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  September  30,  1909,  aflfirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injunes  alleged  to  have  been  sustained 
by  plaintiff  through  the  neghgence  of  defendant,  his 
employer. 

Edwin  Countryman  and  Henry  A.  Strong  for 
appellant. 

John  H,  Gleason  and  Walter  H.  Wertime  for 
respondent. 

Judgment  aflfirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  J  J.    Absent:  Hiscock,  J. 


The  Trustees  op  Columbia  College  in  the  City  op 
New  York,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  et  al..  Appellants. 

Tinih-tees  of  Columbia  College  v.  N.  Y,  Elevated  R,  Rt  Co,,  135 
App.  Div.  916,  afflrmed. 
(Argued  May  8,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  jildicial  department, 
entered  December  6,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  abutting  owner's  action  to  enjoin 
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the  maintenance  of  defendant's  elevated  railroad  and  for 
damages. 

J.  Osgood  Nichols  and  James  L.   Quackeribu^h  for 
appellants. 

Charles  H.  Strong  and  Charles  L.  Jones  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullek,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  J  J.    Absent:  Hiscock,  J. 


Frances  A.  Becker,  Respondent,  v.  Omo  German  Fire 
Insurance  Company  of  Toledo,  Omo,  Appellant, 
Impleaded  with  Others. 

Frances  A.  Becker,  Respondent,  v.  The  Law  FroELiTY 
AND  General  Insurance  Corporation,  Limited, 
Appellant,  Impleaded  with  Others. 

Frances  A.  Becker,  Respondent,  v.  Acme  Fire  Insur- 
ance Company  of  Lisbon,  Iowa,  Appellant,  Impleaded 
with  Others. 

Frances  A.  Becker,  Respondent,  v.  Anchor  Fire 
Insurance  Company  of  Des  Moines,  Iowa,  Appellant, 
Impleaded  with  Others. 

Becker  v.  Ohio  German  F.  Ins.  Co.,  129  App.  Div.  932,  afflniied. 
Becker  v.  Law  Fidelity  d;  Qenl.  Ins.  Corp.,  Ltd.,  129  App.  Div. 
982,  affirmed. 
Becker  v.  Ac^me  Fire  Ins.  Co.,  129  App.  Div.  932,  affirmed. 
Becker  v.  Anchor  Fire  Ins.  Co.,  129  App.  Div.  932,  affirmed. 
(Argued  May  9,  1911;  decided  May  30,  1911.) 

Appeal  in  each  of  the  above-entitled  actions  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  January  27, 
1909,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  in  an  action  to  recover  upon  a  policy  of 
fire  insurance. 


570  MEMORANDA.  [Vai.  202.^ 

Henry  C.  Quinhy  for  appellants. 

Frederick  J.  Moses^  A.  B.  Steele^  Isham  Henderson 
and  Janies  W.  Ferguson  for  respondent. 

Judgment  in  each  action  affirmed,  with  costs;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  JJ.    Absent,  Hiscock,  J. 


Emma  Cohn,  Respondent,  v.  Catskill   Mountain 
Railway  Company,  Appellant. 

Cohn  V.  Catskill  Mountain  Ry.  Co.,  135  App.  Div.  920,  affirmed 
(Ar^ed  May  9,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
January  5,.  1910,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  in 
an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of 
defendant. 

Frank  H.  Osbom  for  appellant. 

Herman  Oottheh  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Babtlett,  Chase  and  Collin,  J  J.    Absent:  Hiscock,  J. 


Theodore  Baker  et  al..  Appellants,  v.  Mary  E.  Duff 
et  al.,  Respondents. 

Baker  y.  Duff,  136  App.  Div.  13,  afflnned. 
(Argued  May  9,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
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entered  February  11, 1910,  aflfirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  of  ejectment. 

Frank  Hendrick  and  Ernest  M.  Garbe  for  appellants. 

Charles  E.  Hill  and  Sidney  F.  Rawson  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Haight,   Vann,  Willard 
Bartlett,  Chase  and  Collin,  JJ.     Absent:  Hiscock,  J. 


Adelbert  p.  Little,  Appellant,  v.  Charles  W.  Mayer, 
Respondent. 

Little  V.  Mayer,  134  App.  Div.  993,  affirmed. 
(Argued  May  10,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  24,  1909,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial 
at  an  Equity  Term  in  an  action  to  enjoin  the  defendant 
from  continuing  the  manufacture  and  sale  of  machines 
embodying  trade  secrets  of  the  plaintiff. 

Clarence  W.  McKay  for  appellant. 

Nelson  E.  Spencer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opirion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Hiscock  and  Collin,  J  J.    Absent:  Chase,  J. 


The  People  of  the  State  of  New  York,  Eespondent, 
V.  William  H.  McNutt,  Appellant. 

People  V.  McNutt,  133  App.  Div.  944,  afBnued. 
(Arprued  May  12,  1911;  decided  May  30,  1911.) 

Appeal    from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in    the  first    judicial    department. 
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entered  July  13, 1909,  which  affirmed  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  the  county  of 
New  York  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  grand  larceny  in  the  fii-st  degree. 

Reuben  Peckham  and  James  W.  Oshonie  for  appellant. 

Charles  8.   Whitman^  District  Attorney  {Robert   S. 
Johnstone  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Hiscook,  Chase  and  Colun,  JJ. 


Patrick  Gallagher,  Respondent,  v.  Mary  Gallagher, 

Appellant. 

Gallagher  v.  Gallagher^  135  App.  Div.  457,  affirmed. 
(Submitted  May  12,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  29,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  compel  specific 
performance  of  an  alleged  agreement  to  convey  real 
property. 

John  J.  Oleason  for  appellant. 

Benjamin  N,  Cardozo,  John  H,  Judge  and  Louis  B. 
Hasbrouck  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  J  J. 
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B.  ScHLESiNGER  COMPANY,  Respondent,  v,  I.  B.  Kleinert 
Rubber  Company,  Appellant. 

Schlesinger  Company  v.  Kleinert  Rubber  Co.,  136  App.  Div.  939, 
affirmed. 
(Submitted  May  12,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  4,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  an  alleged  breach  of  contract. 

Abraham  Benedict  for  appellant. 

Jesse  S,  Epstein  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


John  F.  Clark  et  al.,  Respondents,  v.  James  Kirkland, 

Appellant. 

Clark  V.  Kirkland,  133  App.  Div.  826,  affirmed. 
(Argued  May  12,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  July  13,  1909,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  remove  a  cloud  upon  title  to 
real  property. 

Albert  T,  Wilkinson  for  appellant. 

William  S.  Mackie  and  Smith  M.  Lindsley  for 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Wh^lard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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The  People  of  the  State  of  New  York,  Respondent, 
V,  Joseph  Graceffo,  Appellant. 

People  V.  Oraeeffo,  143  App.  Div.  728,  afflrnied. 
(Argued  May  15,  1911;  decided  May  30,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  22,  1911,  which  reversed  an  order  of  the  Cayuga 
County  Court  in  arrest  of  judgment  granted  after  a 
verdict  convicting  the  defendant  of  a  violation  of  the 
Liquor  Tax  Law. 

Oscar  Tryon  for  appellant. 

Robert  J,  Burritt,  District  Attorney  {Albert  H.  Clark 
of  counsel),  for  respondent. 

Order  affirmed;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Vanx,  WmLARD 
Bartlett,  Hiscock,  Chase  and  Colun,  JJ. 


Mortimer  Bartlett,  Respondent,  v,  M.  D.  Knowltox 
Company  et  al.,  Appellants,  Impleaded  with  Another. 

Bartlett  v.  Knowlton  Company,  136  App.  Div.  939,  aiflrmed. 
(Submitted  May  15,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
February  7,  1910,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  in  an  action  to  recover  the 
purchase  price  of  certain  stock. 

John  jT.  Fenlon,  John  V.  Judge,  John  Dane,  Jr.,  and 
Herbert  E,  Dane  for  appellants. 

Philip  Carpenter  and  Frank  Parker  Ufford  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,Gray,  Vann,  Willard  Bart- 
lett, Hiscock,  Chase  and  Collin,  JJ. 
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Patrick  Lynch,  Respondent,  v.  John  Peirce,  Appellant. 

Lynch  v.  Peiree,  135  App.  Div.  920,  afflrnieil. 
(Argued  May  15,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  31,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sus 
tained  by  plaintiff  through  the  negligence  of  defendant, 
his  employer. 

Robert  H.  Ewell  and  Oeorge  F.  Harriman  for  appellant. 

William  J.  Martin^  Charles  B.  McLaughlin  and  John 
Conville  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,    Vann,    Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  J  J. 


WH.LIAM  A.  Street  et  al.,  Respondents,  v.  Clarence  H. 
Galt,  Appellant. 

Street  v.  Oalt,  136  App.  Div.  724,  affirmed. 
(Argued  May  15,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  18, 1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover  on 
contract. 

Walter  C.  Anthony  for  appellant. 

William  Allaire  Shortt  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gray,    Vann,    Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 
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The   Wire   and   Telephone   Company   of   America, 
Respondent,  v.  Waterbury  Company,  Appellant. 

Wire  d:  Telephone  Co,  of  Ameriva  v.  Waterbury  Co,,   137  App. 
Div.  929,  afflniied. 
(Argued  May  16,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  29,  1910,  afltoning  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover  for 
goods  alleged  to  have  been  sold  and  delivered. 

Edmund  J.  Wager  for  appellant. 

John  D,  McMdhon  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    Vann,    Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Thomas  MacKellar,  Respondent,  v.  La  Marcus  A. 
Thompson,  Appellant. 

MacKellar  v.  Thompson,  137  App.  Div.  897,  afflnned. 
(Argued  May  16,  1911;  decided  May  80,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  22,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  upon  promissory  notes. 

Theodosius  F.  Stevens  and  Robert  H.  Elder  for 
appellant. 

James  Oarfield  Purdy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Willard  Bart- 
lett, Hiscock,  Chase  and  Colun,  JJ. 
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King  W.  Spencer,  Respondent,  v.  Binghamton  Railway 
Company,  Appellant. 

Spencer  v.  Binghamton  Ry.  Co,,  186  App.  Div,  905,  affirmed. 
(Argued  May  16,  1911;  decided  May  30,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  10,  1910,  afltaning  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  and  for  injury  to  property  alleged  to 
have  been  sustained  by  plaintiff  through  the  defendant's 
negUgence. 

Thomas  J.  Keenan  for  appellant. 

Thomas  B.  Kattell  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  WillardBart- 
LETT,  H1SCOCK3  Chase  and  Colun^  JJ. 


Eluot  Cobb,  Respondent,  v.  United  Engineering  and 
Contracting  Company,  Appellant. 

Cobb  V.   United  Engineering  &  Contrg,  Co.,  135  App.  Div.  931, 
affirmed. 
(Argued  May  17,  1911;  decided  June  6,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  29,  1909,  aflfirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  by 
plaintiff  to  recover  for  the  loss  of  his  wife's  services 
occasioned  by  injuries  alleged  to  have  been  received  by 
her  through  the  negligence  of  defendant. 
37 
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John   Vernon  Bauviery   Jr,j    Stephen    P.   Anderton, 
Dudley  Davis  and  Frank  V.  Johnson  for  appellant. 

Benjamin  Slade^  Maxiuell  Slade  and  David  Slade  for 
respondent. 

Judgment  affinned,  with  casts;  no  opinion. 
Concur:    Cullkn,    Ch.   J.,   Gray,    Vann,    Willard 
BARTLErr,  His(H)c  K,  CuASK  and  Collin,  J  J. 


Mildred   Cohen,    Respondent,    v.    Consolidated  Gas 
Company  of  New  York,  Appellant. 

Cohen  v.  Consolidated  Qtus  Co.,  137  App.  Div.  213,  affirmed. 
(Argued  May  18,  1911;  decided  June  6,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  11, 1910,  revereing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  and  granting  a  new  trial  in  an 
action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  ngligence  of 
defendant. 

John  A,  Garter  for  apj^ellant. 

Nicholas  W,  Hacker  and  James  C  Foley  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Vann,  Willard  Bartlett, 
Hlscock,  Chase  and  Collin,  J  J.    Not  sitting:  Gray,  J. 
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Emma  *A.  Thomas,  Appellant,  v.  James  C.  Davis, 
Respondent,  Impleaded  with  Another. 

Thomas  v.  Davis,  136  App.  Div.  945,  aflaniie<l. 
(Argued  May  18,  1911;  decided  June  6,  1911.) 

Appeal  from  a  judgment,  entered  February  5,  1910, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  overruling  plain- 
tiff's exceptions,  ordei'ed  to  be  heard  in  the  first  instance  by 
the  Appellate  Division,  denying  a  motion  for  a  new  trial 
and  directing  judgment  for  defendant  on  the  verdict 
directed  by  the  trial  court  in  an  action  of  ejectment. 

John  D.  Lynn  and  Milton  Noyes  for  appellant. 

Eugene  Van  Voorhis  for  respondent. 

Judgment  aiSirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  WillardBart- 
LETT,  HiscocK,  Chase  and  Collin,  JJ. 


Rubber  Trading   Company,  Respondent,  v.  The  Flsk 
Rubber  Company,  Appellant. 

Rubber  Trading   Co.   v.  Fisk  Rnbber  Co.,    136  App.  Div.    939, 
affirmed. 
(Ar^ed  May  18,  1911;  decided  June  6,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
February  8,  1910,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  in  an  action  to  recover  for  an 
alleged  breach  of  contract. 

William  G.  Phlippeau  for  appellant. 

Harry  D.  Nims  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  J  J. 
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In  the  Matter  of  the  Assigiinient  of  Girard  N.  Whitney 
to  Bayard  L.  Peck,  Appellant,  for  the  Benefit  of 
Creditors. 

Dudley  S.  Harde  et  al.,  Respondents. 

Matter  of  Whitney^  —  Ai)p.  Div.  — ,  appe^il  disuuHtsed. 
(Argued  May  81,  1911;  decided  June  6,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  21,  IJUl,  which  aflBrmed«.n  order  of  Special 
Term  adjudging  that  the  respondents  are  entitled  to 
prove  their  claim  against  the  assigned  estate. 

Daniel  Bnrke  and  Harold  G,  Aran  for  appellant. 

Charles  F,  Broiim  for  respondents. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   Gray,    Haioht,  Werner, 
Willard  Bartlett,  Chase  and  Colun,  JJ. 


Florenz  Ziegfeld,  Jr.,    Respondent,    v,  Nora  B. 
Nor  WORTH  et  al.,  Appellants. 

Ziegfeld  v.  Norworth,  142  App.  Div.  937,  appeal  dismissed. 
(Argued  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  January  27,  1911,  aflftrm- 
ing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an  action 
for  an  injunction  to  restrain  defendants  from  violating  an 
alleged  contract. 
The  motion  was  made  upon  the  groimds: 
First.  That  the  injunction  granted  by  the  final  decree 
having  expired,  the  appeal  presented  nothing  but  an 
academic  question. 
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Second.  That  no  appeal  lay  to  the  Court  of  Appeals  to 
review  an  allowance  of  costs  in  an  equity  action. 

Third.  That  said  court  might  not  review  the  question 
as  to  the  propriety  of  the  award  of  costs,  having  no  juris- 
diction to  review  the  subject-matter  of  the  final  judg- 
ment, namely,  the  granting  of  an  injunction  the  duration 
of  which  had  expired,  and  that  the  appeal  presented  only 
questions  of  fact  not  reviewable  by  the  Court  of  Appeals. 

David  Oerber  for  motion. 

Benjamin  N,  Cardozo  and  William  Klein  opp)sed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


The  Westminster  Presbyterian  Church,  Appellant,  v. 
Trustees  of  Presbytery  of  New  York,  Respondent. 

Westminster  Preshy.  Church  v.  Trustees  of  Presbytery  of  New 
York,  142  App,  Div.  800,  appeal  dismissed. 
(Argued  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  February  2S,  11)11,  reversing 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
directed  by  the  court  and  granting  a  new  trial  in  an 
action  of  ejectment. 

The  motion  was  made  upon  the  ground  that  the  order 
of  reversal  failed  to  state  whether  said  reversal  was  upon 
the  law  or  the  facts,  and,  therefore,  was  not  appealable 
tc  the  Court  of  Appeals. 

Henry  W.  Jessup  for  motion. 

Charles  M,  Parsons  opposed. 

Motion  granted  and  apjx^al  dismissed,  witli  costs  and 
ten  dollars  costs  of  motion. 
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United  Building  Material  Company,  Respondent,  v. 
The  City  of  New  York  et  al.,  Defendants,  and  Ben- 
jamin B.  Odell,  Jr.,  et  al.,  as  Receivers  of  Thomas 
McNally  Company,  Appellants. 

United  Building  Material  Co.  v.   City  of  New  Yorky  143  App. 
Div.  952,  appeal  disuiissed. 
(Argued  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  31,  1911,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  in  an  action  to 
foreclose  a  mechanic's  lien. 

The  motion  was  made  upon  the  grounds  that  the  Court 
of  Appeals  had  no  jurisdiction  of  an  appeal  by  receivers 
appointed  by  the  Supreme  Court  from  a  judgment  of  that 
court  unanimously  affirmed  by  the  Appellate  Division; 
that  the  appellants  were  not  parties  aggrieved;  that  the 
case  presented  no  ciuestions  of  law  for  review;  that  the 
exceptions  were  frivolous,  and  the  appeal  taken  for 
purposes  of  delay. 

Hugh  M,  Hewson  for  motion. 

Clifford  Couch  opposed. 

Motion  granted  and  ai)peal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Charles  H.  Barso>7  et  al..  Respondents,  r.  Agnes  K. 
M.  Mulligan  et  al.,  Appellants. 

Bar  son  v.  Mnlligan,  148  App.  Div.  908,  appeal  disiuissetl. 
(Argued  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  ap|x^al  from  an  onler  or  the 
Appellate  Division  of  th(^  Supreme  Court  in  the  first 
judicial  department,  entered  February  24,  1011,  which 
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affinned  an  order  of  Special  Term  amending  nunc  pro 
tunc  a  judgment  theretofore  entered  in  the  above-entitled 
action. 

The  motion  was  made  upon  the  grounds  that  appellants 
had  failed  to  perfect  their  appeal  by  filing  the  required 
undertaking;  that  the  order  of  aiSirmance  was  not  appeal- 
able of  right  to  the  Court  of  Appeals  and  that  permission 
to  appeal  had  not  been  obtained. 

Henry  A.  Forster  for  motion. 

William  O,  Mulliyan  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Meyer  L.  SmE,  Appellant,  r.  Charles  S.  Furst  et  al., ' 
Respondents,  Impleaded  with  Othere. 

Sire  V.  Furst,  143  App.  Div.  1)27,  appeal  dismissed. 
(Submitted  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  March  13,  1911,  affirming  a 
judgment  in  favor  of  defendants  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  in  an  action  to 
unpress  a  trust  upon  real  property  and  the  proceeds  of 
i-eal  property. 

The  motion  was  made  ui)on  the  gix)unds  that  the 
affirmance  was  unanimous,  the  exceptions  frivolous,  and 
that  no  questions  of  law  were  presented  for  review. 

Benjamin  N.  Cardozo  and  Maurice  Marks  for  motion. 

Henry  B.  Johnson  and  Ralph  Q.  Kelly  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 
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Innocenzo    Sabatino,    Respondent,  v.  The   Roebling 
Construction  Co.,  Appellant. 

Reported  below,  143  App.  Div.  955. 
(Submitted  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  March  10,  1911,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  in 
an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negligence  of 
defendant,  his  employer. 

The  motion  was  made  upon  the  groimds  that  the  excep- 
tions were  frivolous  and  the  appeal  taken  only  for  purposes 
of  delay. 

•    Williavfi  J.  Maloney  for  motion. 

Satterlee,  Bissell,  Taylor  &  French  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Hannah  C.   Spencer,    Respondent,   v.   Order  of  the 
Golden  Seal,  Appellant. 

Spencer  v.   Order  of  the  Golden  Seal^  145  App.  Div.  — ,  appeal 
dismissed. 
(Submitted  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  May  10, 1911,  which  affirmed 
a  judgment  of  the  Chemung  County  Court  affirming  a 
judgment  of  the  City  Court  of  Elmira  in  favor  of 
plaintiff. 

The  motion  was  made  upon  the  grounds  that  the  action 
was  commenced  in  a  court  of  inferior  jurisdiction,  was. 
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therefore,  not  appealable  of  right  to  the  Court  of  Appeals 
and  that  permission  to  appeal  had  not  been  obtained. 

Thomas  M,  Loste  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  and 
ten  dollars  costs  of  motion. 


Julian  Przeczewski,  Respondent,  v,  Joseph  Babdsley 
et  al.,  Appellants. 

Reported  below,  138  App.  Div.  907. 
(Submitted  May  29,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  appeal,  by  permission,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  May  23,  1910, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the  negligence 
of  defendants,  his  employers. 

The  motion  was  made  upon  the  ground  that  the  affirm- 
ance by  the  Appellate  Division  was  unanimous  and  the 
exceptions  frivolous. 

Julius  H.  Cohn  for  motion. 

Herbert  Noble  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
Louis  Brown  and  Morris  Taub,  Respondents. 

People  V.  Broion^  140  App.  Div.  591,  appeal  dismissed. 
(Arj^ed  May  29,  1911;  decided  June  6,  1911.) 

Motion  by  respondent  Taub  to  dismiss  an  appeal  from 
an  order  of  the  Appellate  Division  of  the  Supi-eme  Court 
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in  the  first  judicial  department,  entered  November  18, 
1910,  which  reversed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  of  the  county  of  New  York  rendered 
upon  a  verdict  convicting  the  defendants  of  the  crime  of 
forgery  in  the  third  degree  and  dii-ected  their  discharge 
from  custody. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

Oustavus  A,  Rogers  for  motion. 

Charles   S.  WhitmaUy  District  Attorney  {Robert   C. 
Taylor  of  counsel),  opposed. 

Motion  granted  and  appeal  dismissed  as  to  respondent 
Taub. 


William  H.   Fearing,   Respondent,  v.  Van  Sinderen 
LiNDSLEY,  Appellant. 

Fearing  v.  Lhi(hsley,  187  A  pp.  Div.  944,  appeal  fUsinissed. 
(Argued  May  20,  1911;  decided  June  6,  1911.) 

Motion  to  dismiss  an  api^eal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  entered  June  15,  IIHO,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  damages  alleged  to  have  Ik^u  sustained 
by  plaintiff  through  the  false  representations  of  defendant. 

The  motion  was  made  upon  the  ground  that  the  api)eal 
was  not  taken  within  sixty  days  after  service  of  a  copy 
of  the  judgment  of  affirmance  and  notice  of  its  entry. 

John  Kirkland  Clark  for  motion. 

Wilson  B,  Brice  op|3osed. 

Motion  graiittnl  and  apix^al  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


N.  Y.  Rep  ]  MEMORANDA.  587 

Joseph  T.  McMahon,  Appellant,  v.  Cynthia  E.  Smith, 
Individually  and  as  Executrix  and  Trustee  under  the 
Will  of  JosiAH  T.  Smith,  Deceased,  et  al..  Respondents. 

McMaJion  v.  Smithy  136  App.  Div.  839,  appeal  dismissed. 
(Argued  May  29,  1911;  decided  June  6,  1911.) 

Motion  for  leave  to  withdraw  an  appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  March  11,  1910, 
reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  granting  a  new  trial  in  an  action  to  recover 
broker's  commissions. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

George  W.  McKenzie  foi  motion. 

Louis  Ehrenherg  opposed. 

Motion  denied  and  apjx^al  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


James   A.    McKinley,    Appellant,   i\   Susan   Hessen, 

Respondent. 

(Submitted  May  29,  1911;  de<-ided  June  6,  1911.) 

Motion  for  re-argmnent  denied,  with  ton  dollars  costs. 
(See  202  N.  Y.  24.) 


In  the  Matter  of  the  Application  of  The  New  York 
Electric  Lines  Company,  Appellant,  for  a  Writ  of 
Writ  of  Mandamus  against  The  Empire  City  Subway 
Company,  Limited,  Respondent. 

(Submitted  May  29,  1911;  decided  June  6,  1011.) 

Motion  foi-  re-argument  or  to  amend  remittitur  denied, 
with  ten  doUai-s  costs.     (See  201  N.  Y.  321.) 
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William  B.  Keller,  Appellant,  v.  Charles  D.  Hai^et 

et  al.,  BespondentB. 

Trial  —  erroneous  direction  of  verdict  —  when  evidence  presents 
question  for  the  jury. 

The  evidence  reviewed,  in  an  action  to  recover  from  a  firm  of 
stockbrokers  the  damages  for  a  wrongful  and  unauthorized  sale  of 
stocks,  purchased  by  them  for  the  plaintiff  upon  a  margin;  and 
held,  that  the  facts  present  a  question  for  the  jury,  and  that  it  was 
error  to  direct  a  verdict  for  the  defendant. 

Keller  v.  Halsey,  136  App.  Div.  940,  reversed. 

(Argued  May  1,  1911;  decided  June  6,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  10,  11)10,  afl&rming  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict  directed  by  the  court. 

The  plaintiff  alleged  in  his  complaint  that  on  the  third 
and  fourth  days  of  October,  1904,  the  defendants,  acting 
as  his  brokers  and  pursuant  to  his  orders,  purchased  for 
him  3,000  shares  of  the  preferred  stock  of  the  United 
States  Steel  Corporation;  that  he  paid  them  $2,250  on 
accoimt  and  they  agreed  to  advance  such  further  sums  as 
were  needed  to  complete  the  purchase  and  carry  said 
shares  for  him  until  he  gave  directions  to  sell;  that  on 
the  fourth,  fifth  and  tenth  days  of  October,  without 
authority  from  him  and  without  giving  him  notice  of  the 
time,  plpce  and  manner,  they  wrongfully  sold  said  shares 
of  stock  and  converted  them  to  their  own  use  to  his  dam- 
age in  the  sum  of  $112,712.50. 

The  defendants  by  their  answer  admitted  the  purchase, 
but  alleged  that  they  reserved  the  right  to  close  the 
transaction  when  the  margin  was  exhausted  without 
further  notice;  that  the  margin  of  the  plaintiff  became 
exhausted,  although  they  duly  notified  him  to  make 
further  payments,  and  thereupon  they  sold  said  shares  at 
different  dates  commencing  on  the  fourth  and  ending  on 
the  tenth  of  October,  11H)4,  in  accordance  with  the  rules 
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and  custom  of  the  New  York  Stock  Exchange  where  the 
order  was  executed;  that  they  promptly  rendered  the 
plaintiff  an  account  of  the  transaction  to  which  he  not 
only  made  no  objection,  but  on  the  other  hand  ratified 
and  afl&rmed  the  same.  They  also  pleaded  a  counter- 
claim for  a  balance  due  them  on  the  transaction 
amoimting  to  $4.77  and  a  reply  thereto  was  served  by 
the  plaintiff. 

On  the  first  trial  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $!>6,054,  but  the  judgment 
entered  thereon  was  reversed  on  appeal  by  the  Appellate 
Division  upon  the  ground  that  the  verdict  was  not  war- 
ranted by  the  evidence.  (130  App.  Div.  598.)  Upon  a 
retrial  at  the  close  of  all  the  evidence  the  court  directed  a 
verdict  in  favor  of  the  defendants,  although  the  plaintiff 
asked  to  go  to  the  jury  on  all  the  issues.  Upon  appeal  to 
the  Appellate  Division  the  judgment  entered  on  the  ver- 
dict so  directed  was  unanimously  affirmed,  and  the 
plaintiff  appealed  to  this  court. 

Frederick  Wiener,  Otto  Horwitz  and  Frederick  Cyrus 
Leubtcscher  for  appellant. 

Everett  P,  M^ieeler  for  respondents. 

Vann,  J.  The  question  presented  by  this  appeal  is 
whether  upon  any  reasonable  view  of  the  evidence  the 
jury  could  have  found  a  verdict  in  favor  of  the  plaintiff 
for  any  amount.  The  answer  to  that  question  depends 
mainly  upon  the  testimony  of  the  plaintiff  himself,  who 
was  sworn  as  a  witness  in  his  own  behalf,  and  if  his  tes- 
timony was  suflScient  to  make  out  a  prima  facie  case 
the  judgment  against  him  should  be  reversed,  even  if 
the  evidence  produced  in  behalf  of  the  defendants  strongly 
tended  to  require  a  verdict  in  their  favor.  The  credi- 
bility of  the  witnesses  was  for  the  jury,  and  by  the  action 
of  the  trial  court  in  directing  a  verdict  the  plaintiff  was 
prevented  from  having  their  judgment  upon  that  subject. 

The  testimony  of  the  plaintiff  was  substantially  as  fol- 
lows: He  began  to  deal  with  the  defendants  as  brokers  in 
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October,  1903,  and  during  the  next  six  months  made 
repeated  purchases  and  sales  through  them  of  stocks  upon 
a  margin.  During  this  period,  on  one  occasion  they 
carried  for  a  very  short  time  a  purchase  on  account  of 
the  plaintiff  amounting  to  more  than  $100,000  on  a 
margin  of  less  than  81,300.  In  May,  1904,  after  sustain- 
ing heavy  losses,  he  sold  his  holdings  with  them,  paid  all 
he  owed  them,  and  ceased  to  operate  in  stocks  until  the 
latter  part  of  the  following  September,  when  upon  the 
urgent  advice  of  Mr.  Halsey,  one  of  the  defendants,  he 
bought  in  different  lots  l,ooo  shares  of  Reading  at  08 
and  a  fraction,  the  firat  purchase  having  been  made  on 
the  26th  and  the  last  on  the  29th.  No  margin  was  asked 
for  and  none  was  paid  until  the  first  of  October,  when  the 
plaintiff  gave  them  a  check  for  $1,000.  On  the  same  day 
Mr.  Halsey  called  him  on  the  telephone  and,  stating  that 
he  had  information  of  a  rise  in  the  value  of  Steel  pre- 
ferred, urged  him  to  buy  some.  The  plaintiff  declined, 
but  a  day  or  two  later  he  was  called  up  again  by  Mr. 
Halsey,  and  upon  his  advice  gave  an  order  to  buy  500 
shares  of  that  stock.  No  margin  was  furnished,  except 
said  sum  of  $1,000  paid  on  the  first,  until  the  morning  of 
the  fourth,  when  the  plaintiff  had  a  personal  interview  with 
Mr.  Halsey  at  the  office  of  the  defendants.  After  some  gen- 
eral conversation  about  stocks  Mr.  Halsey  stated  that  Steel 
preferred  was  booming  and  he  was  advising  all  his  friends 
and  customers  to  buy  it.  The  plaintiff  said:  "Mr.  Hal- 
sey, I  have  already  bought  500  shares  of  Steel  preferred 
on  your  recommendation  and  I  would  like  to  carrj*-  more 
but  I  am  not  so  sure  alx)ut  the  information.  Now  what 
is  this  information?  Between  man  and  man  is  it  relia- 
ble?" Mr.  Halsey  replied:  "Our  sources  of  information 
are  very  good.  I  believe  they  can  be  relied  upon  and  I 
think  that  Steel  preferred  is  a  good  purchase. "  In  response 
to  the  suggestion  that  he  should  carry  more  of  that  stock 
the  plaintiff  said:  "That  is  all  very  well,  Mr.  Halsey,  but 
if  I  go  in  for  more  Steel  I  want  to  go  in  for  a  long  pull. 
I  don't  intend  to  jump  in  and  out  in  the  usual  way,  and 
if  your  information  is  correct  I  can  make  a  good  many 
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}x)ints  of  profit,  but  before  I  do  anything  further  I  want 
to  have  an  understanding  with  you  as  to  where  I  stand 
and  what  you  are  going  to  do  for  me.  I  have  lost  a 
bunch  of  money  in  this  office,  as  you  know,  more  than  I 
can  afford.  I  don't  want  to  lose  any  more  if  I  can  help 
it,  but  here  is  my  check  on  account,"  and  thereupon  he 
handed  Mr.  Halsey  a  check  for  $1,000.  This  made  $2,000 
in  all  that  had  been  paid  by  the  plaintiff  on  account  of 
both  the  Reading  and  the  Steel  Preferred  that  he  had  pur- 
chased. Continuing  the  conversation  he  said:  *'Now 
I  don't  want  to  take  on  any  more  Steel  preferred  than  I 
see  my  way  through  with  and  I  want  to  know  where 
I  stand  with  you."  Mr.  Halsey  said:  "Keller,  I  know 
that  you  have  lost  a  bunch  of  money  in  this  office  and 
we  want  to  see  you  win  it  back.  We  know  how  you 
operate.  We  know  what  you  are  doing.  We  know  how 
you  work.  You  place  your  orders  and  we  will  execute 
them."  The  plaintiff  replied:  "That  is  all  well  enough, 
Mr.  Halsey,  but  that  is  not  exactly  what  I  am  trying  to 
drive  at.  You  know  there  are  slumps  and  recessions  in 
the  market,  and  you  know  it  better  than  I  do,  and  I  will 
be  frank  enough  to  say  that  I  am  not  prepared  to  put  up 
a  margin  every  time  the  market  sags  off  a  little."  There- 
upon Mr.  Halsey,  placing  his  hand  on  the  shoulder  of 
the  plaintiff,  said:  "  All  right,  Keller,  we  will  carry  you 
through."  The  plaintiff  expressed  his  thanks,  and  after 
shaking  hands  with  Mr.  Halsey  on  his  statement  said  to 
him:  "On  this  understanding  you  may  place  another 
order  for  my  account  for  1,500  shares  Steel  preferred, 
additional,  at  the  market."  That  purchase  was  at  once 
made,  the  order  having  been  given  in  his  presence. 

The  plaintiff  remained  in  the  office  about  half  an  hour 
after  this  conversation  watching  the  market,  and  seeing 
that  he  had  made  a  small  profit  on  his  Reading  he  ordered 
it  sold  and  realized  a  net  gain  of  $287.50,  which  was 
placed  to  his  credit  in  his  account.  While  still  in  the 
office  he  observed  a  recession  in  Steel  preferred  and  said 
to  Mr.  Halsey:  "You  notice  Steel  preferred  is  off  a 
little."    Mr.  Halsey  replied:    *'Yes,  but  that  is  only  a 
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natural  reaction.  Don't  be  alarmed."  The  plaintiff 
remained  in  the  oflSce,  and  observing  that  Steel  preferred 
had  fallen  a  little  more  still,  he  went  to  Mr.  Halsey  and 
said:  **I  am  carrying  a  pretty  good  load  of  Steel. 
Wouldn't  it  be  a  good  idea  to  take  on  a  little  more  to 
average  up,  because  of  the  recession  in  price?"  Mr. 
Halsey  replied:  ''It  wouldn't  be  a  bad  idea,"  and  there- 
upon the  plaintiff  gave  him  an  additional  order  for  1,(X>0 
shares  of  Steel  preferred  at  the  market  price.  The  order 
was  promptly  executed,  making  in  all  3,000  shares  of 
Steel  preferred  purchased  at  an  average  of  76  and  a 
fraction,  or  for  about  $228,000,  although  the  entire  margin 
paid  by  the  plaintiff,  including  the  profit  on  the  Reading, 
was  but  $2,287.50. 

In  a  short  time  the  plaintiff  left  for  his  office,  but  on 
the  way  he  called  up  the  defendants  by  telephone  and  Mr. 
Dailey,  a  member  of  the  firm,  in  response  to  the  plaintiff's 
inquiry,  said  that  the  market  had  receded  a  little  more 
and  added:  "Hold  on  a  minute,  Mr.  Halsey  wants  to  talk 
with  you."  Mr.  Halsey  then  said:  *'I  wanted  to  ask  you 
if  you  could  not  put  up  a  little  more  margin. "  The  plain- 
tiff said:  ''No.  Our  understanding  was  that  I  was  not 
to  be  called  upon  every  time  the  market  sagged  off  a 
little."  Mr.  Halsey  said:  "  Well,  how  about  unloading  a 
little  bit.  You  are  carrying  a  big  load."  The  plaintiff 
said:  "I  know  it,  but  I  don't  want  to  sell  at  present. '* 
Mr.  Halsey  replied:  "All  right,  Keller,  we  will  have  to 
sweat  it  out  together,"  and  that  ended  the  conversation, 
which  took  place  between  twelve  and  one. 

Before  three  o'clock  of  the  same  day,  and  within  an  hour 
or  two  after  the  purchase  of  the  2,500  shares,  the  plaintiff 
was  called  on  the  telephone  and  he*  recognized  the  voice 
of  Mr.  Dailey,  who  said:  "  Keller,  Steel  went  off  still  more 
and  we  sold  1,300  shares  of  your  Steel  preferred."  The 
plaintiff  asked:  "  What  is  that? "  and  Mr.  Dailey  repeated 
his  statement.  The  plaintiff  said:  "  Well,  you  had  a  hell 
of  a  gall.  You  didn't  have  any  order  from  me,  and  you 
had  no  right  to  sell.  I  won't  stand  for  that  sort  of  busi- 
ness.   My  imderstanding  with  Halsey  this  morning  was 
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that  I  was  to  be  earned  and  was  not  to  be  asked  for  addi- 
tional margin,  and  now  you  have  sold  1,300  of  the  Steel 
preferred  without  my  order.  It  is  a  hell  of  a  skin  game. 
You  have  gone  back  on  your  word  and  I  won't  stand  for 
it."  Mr.  Daileysaid:  ^' Don't  get  excited,  don't  get  so 
mad."  The  plaintifif  answered:  *^I  have  got  a  right  to 
get  mad.  You  went  back  on  your  agreement.  You  sold 
out  1,300  of  my  Steel  preferred.  You  caused  me  a  big 
loss  and  I  won't  stand  for  it.  I  know  the  stock  is  going 
up  and  you  know  the  stock  is  going  up  and  here  you  have 
sold  me  out  at  a  loss." 

The  plaintiff  further  testified  that  nothing  more 
occurred  between  the  parties  imtil  the  morning  of  the 
sixth  when  he  received  notice  of  the  sale  of  200  shares 
more  of  his  Steel  preferred  with  a  letter  dated  the  fifth, 
which  among  other  things  stated:  "  On  the  rally  this 
afternoon  we  thought  it  advisable  to  lighten  up  a  little 
which  we  did  to  the  extent  of  200  shares,  as  per  report 
herewith.  While  Steel  preferred  had  a  set  back  to-day 
in  conjunction  with  the  rest  of  the  market,  from  what 
we  hear  we  really  believe  there  is  going  to  be  a  further 
advance  in  it  and  a  consequent  opportimity  to  make  up 
past  losses.  We  would,  therefore,  urge  you  to,  if  at  all 
possible,  arrange  matters  so  as  to  protect  your  present 
holdings  and  take  advantage  of  any  opportunity  that 
may  offer.  In  the  meantime  we  will  do  what  we  can 
and  take  such  action  as  we  may  deem  advisable  and  l)est 
for  both  your  interests  and  our  own  protection,  but 
with  the  understanding  that  the  matter  is  left  entirely  to 
us  and  that  you  are  to  make  good  any  debit  or  loss  that 
may  result." 

The  plaintiff  swore  that  when  these  sales  were  made  no 
more  margin  had  been  demanded;  that  he  had  given  no 
authority  to  sell  any  of  his  Steel  preferred  and  that  when 
he  received  this  letter  on  the  morning  of  October  sixth, 
he  called  the  defendants  up  on  the  phone  and  said  that  he 
had  received  notice  of  the  sale  of  200  shares  more  and 
added:  *^  You  had  no  right  to  sell  it.  I  never  gave  you 
an  order,  and  I  think  your  action  is  arbitrary.  I  also 
38 
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received  your  letter  in  which  you  told  me  you  wei-e  going 
to  take  my  account  in  your  OAvn  hands  and  do  as  yim 
please  with  it.  That  is  not  right  or  it  is  not  fair,  accord- 
ing to  our  agreement  and  understanding.  Of  course,  at 
the  present  time  I  am  helpless,  and  your  arbitrary  action 
m  taking  my  accoimt  out  of  my  hands  and  operating  it 
as  you  may  see  fit  for  yourselves  is  dead  wrong,  and  I 
object.  I  objected  to  the  sale  of  the  1,800,  and  I  object 
to  the  sale  of  the  200  which  you  now  report  to  me.  It  is 
a  damn  skin  game.    It  is  an  outrage." 

According  to  the  plaintiff's  veraion  there  was  no  fur- 
ther communication  between  the  parties  until  about  the 
tenth  or  eleventh,  when  Mr.  Halsey  called  him  on  the 
telephone  and  said:  ''  We  have  sold  out  your  1,500  shares 
and  the  balance  of  your  Steel  preferred."  The  plaintiff 
replied:  **  Well,  that  is  just  in  line  with  the  other  work 
that  you  have  been  doing  with  the  1,300  and  the  200. 
You  sold  it  out  without  my  authority,  and  I  suppose  I 
will  have  to  take  my  medicine.  You  have  violated  your 
agreement.  You  have  not  kept  faith  with  me."  The 
sales  resulted  in  a  loss  to  the  plaintiff  of  his  entire 
margin,  left  him  in  debt  to  the  amount  of  $4:,  77,  and  pre- 
vented him  from  realizing  a  fine  profit  from  a  rise  in  the 
market  which  began  soon  and  continued  for  a  long  time. 
He  made  no  further  protest,  but  the  next  day,  on  receipt 
of  a  statement  of  the  transaction,  he  called  up  the  defend- 
ants, said  that  he  had  received  it,  and  added:  ''I  see  I  am 
indebted  to  you,  according  to  yoiu:  statement,  $4.77.  I 
suppose  you  will  be  sending  a  man  aroimd  to  collect  it," 
and  in  great  indignation  hung  up  the  receiver  without 
waiting  for  a  reply.  No  effort,  however,  was  made  to 
collect  it,  and  no  further  communication  passed  between 
the  parties  until  this  action  was  commenced  on  the  17th 
of  March,  1906. 

Dunng  the  entire  time  that  the  plaintiff  dealt  with  the 
defendants,  on  the  day  after  each  transaction  he  usually 
but  not  invariably  received  a  printed  blank  in  which  was 
written  the  purchases  or  sales  of  the  day  before  and  at  the 
bottom^  beneath  the  fii'st  printed  signature  of  the  defend- 
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ants'  firm,  was  the  following  foot  note  in  very  fine  print: 
'*  It  is  hereby  understcxKl  and  agreed  that  on  all  marginal 
business  the  right  is  res€»rved  to  close  transacitions  when 
margins  are  becoming  exhaust^nl  without  fui-ther  notice 
and  to  settle  contracts  in  accordance  with  rules  and  cus- 
toms of  Exchange  where  order  is  executed.  C.  D,  Halsey 
&  Co."  The  plaintiff  testified  that  he  never  read  this 
notice  until  his  attention  was  called  to  it  by  his  counsel  at 
alx>ut  the  time  the  a(^tion  was  commenced. 

No  argument  is  needed  to  show  that  the  conversation 
l)etween  the  parties,  if  it  took  place,  authorized  the  infer- 
ence that  a  contract  was  made  and  at  once  acted  upon  by 
the  plaintiff.  We  have  quoted  his  testimony  at  such 
great  length  l)ecause  we  do  not  read  it  in  several  respects 
as  the  justices  of  the  Api^ellate  Division  did  when  they 
heard  the  first  appeal,  assuming  that  the  evidence  was 
the  same  on  both  trials,  as  seems  to  he  conceded.  They 
regarded  the  testimony  of  the  plaintiff  as  incredible  and 
as  wholly  without  corroboration.  We  also  regard  his 
testimony  standing  alone  as  hard  to  believe,  but,  as  it 
seems  to  us,  it  was  corroborated  by  the  conceded  fact  that 
the  defendants  bought  stock  for  him  at  a  cost  of  over 
8228,000  on  a  magin  of  about  one  pt^  cent,  although,  as 
Mr.  Halsey  testified,  the  usual  margin  on  this  stock  is 
seven  per  cent.  This  indicates  that  in  view  of  the  stand- 
ing of  the  plaintiff,  as  the  editor  of  a  trade  journal,  and 
his  previous  losses,  owing,  as  they  wrote  him,  'Ho  the 
daiiger  of  stop  orders,"  they  wished  to  help  him  retrieve 
his  misfortunes  and  that  they  were  willing  to  make  an 
exception  in  his  case  and  deal  with  him  on  terms  of 
imusual  liberality.  Their  large  purchases  on  a  nominal 
margin  bear  with  force  on  his  theory  that  they  made  the 
special  agre^^ment  to  buy  «ind  carrj-  stcx^ks  for  him  without 
requiring  the  usual  margin,  or  one  with  any  reasonable 
proportion  to  the  amount  expended.  He  told  them  when 
the  purchases  were  made  that  he  could  not  put  up  more 
margin,  yet  they  dei)arted  from  the  custom  of  the  trade 
and  their  own  custom  to  the  exti^nt  of  investing  a 
fortune  for  him  with  no  secuu-ity  to  six^ak  of  except  the 
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investment  itself,  which  from  its  nature  was  precarious. 
These  facts  corroborated  the  plaintiff's  story,  however 
improbable  it  might  be  in  itself,  and,  making  it  possible 
of  belief,  presented  a  question  of  fact  for  the  jury  as  to 
whether  the  agreement  as  sworn  to  by  him  was  actually 
made.  The  strong  conflict  in  the  evidence  through  the 
positive  denials  of  the  defendants  is  not  now  material,  for 
the  jury  might  have  believed  him. 

If  such  a  contract  was  made,  even  if  it  was  too  indefi- 
nite for  specific  performance,  it  was  not  wholly  without 
effect.  It  was  at  least  a  waiver  of  the  usual  course  of 
dealing  and  of  all  notices  given  as  to  the  terms  upon 
which  stocks  would  be  bought  and  carried.  When  rea- 
sonably construed,  as  it  should  be,  it  did  not  run  for  all 
time,  but  for  a  reasonable  time,  nor  provide  for  an  unlim- 
ited amount  of  purchases,  but  for  a  reasonable  amount. 
The  parties  are  presumed  in  the  absence  of  specific  lan- 
guage to  have  intended  a  reasonable  and  not  an  unrea- 
sonable result.  The  purchases  in  fact  made  must  be 
deemed  reasonable  in  amount,  because  they  were  approved 
by  the  defendants  when  ordered.  In  case  of  a  heavy  fall 
in  the  price  of  the  shares,  a  reasonable  construction  of 
the  contract  would  not  permit  the  plaintiff  to  insist  that 
they  should  be  carried  without  further  margin,  but  would 
authorize  the  defendants  to  demand  more  money,  and  if 
the  demand  was  not  complied  with  within  a  reasonable 
time,  to  sell  upon  reasonable  notice.  Whether  the 
demand,  if  made,  or  the  notice,  if  given,  was  reasonable 
or  not,  would  depend  on  all  the  circumstances  and  thus 
present  a  question  of  fact,  unless  so  obviously  unreason- 
able as  to  present  simply  a  question  of  law. 

The  defendants  insist  that  the  purchases  in  question 
were  made  pursuant  to  a  contract  in  writing,  and  they 
base  their  claim  on  the  foot  note  appended  to  previous 
notices,  and  especially  on  one  dated  September  26th,  1904, 
relating  to  the  purchase  of  the  shares  of  Beading.  The 
notice  by  mail  of  the  purchase  of  the  first  1,500  shares  of 
Steel  preferi'ed  had  no  effect,  as  they  were  bought  and 
sold  on  the  same  day  and  within  a  period  of  about  two 
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hours.  The  defendants  could  waive  all  previous  notices 
and  agree  in  the  future  to  buy  and  carry  on  a  nominal 
margin,  and  this  is  the  legal  effect  of  the  agreement,  if 
one  was  made.  The  plaintiff  does  not  attempt  to  enforce 
by  specific  performance,  but  sues  for  the  conversion  of 
his  property  invoking  the  agreement  as  a  waiver  and,  if 
made,  it  was  effective  as  a  waiver  as  to  the  shai^es  bought 
after  the  alleged  arrangement  and  in  reliance  thereon. 
The  service  of  a  notice  after  each  purchase  with  the 
usual  foot  note  did  not,  under  the  circumstances,  con- 
clusively establish  a  written  contract  and  had  effect  only 
as  evidence  to  be  considered  in  connection  with  the  tes- 
timony of  the  plaintiff.  Such  a  notice  is  not  like  an 
insurance  policy  on  which  the  company  signing  is  sued, 
or  a  deed  which  conveys  the  title,  although  both,  like  the 
foot  note,  are  signed  by  one  party  only.  While  accept- 
ance of  a  policy  or  deed  completes  the  contract,  the  mere 
receipt  of  a  notice  with  a  foot  note  may  or  may  not  make 
a  contract,  depending  on  the  intention  as  shown  by  the 
surrounding  facts. 

As  each  purchase  was  made  the  plaintiff  became  the 
owner  of  the  shares  and  the  pledgor  thereof  to  the  defend- 
ants. They  were  his  property,  subject  to  the  lien  of  the 
pledgees,  and  a  sale  thereof  without  authority  would  con- 
stitute a  conversion,  {Content  v.  Banner,  1S4  N.  Y.  121, 
124.)  If  the  agreement  was  made,  the  defendant  had  no 
right  to  call  for  more  margin,  unless  the  price  of  the 
shares  fell  so  decidedly  as  to  make  it  unreasonable  to 
carry  them  longer  without  further  protection,  and  whether 
it  did  or  not  involved  a  question  of  fact.  No  demand  for 
more  margin,  however,  was  actually  made,  if  the  plain- 
tiff is  to  be  believed,  for  he  denied  receiving  any  letter  to 
that  effect,  and  testified  that  when  Mr.  Halsey  suggested 
"a  little  more  margin,"  and  spoke  of  "unloading  a  little 
bit,"  he  peremptorily  refused  on  the  strength  of  their 
imderstanding,  whereupon  Mr.  Halsey  closed  the  con- 
versation by  saying:  "  All  right,  Keller,  we  will  have  to 
sweat  it  out  together."  The  letter  of  October  r)th  was 
neither  received  nor  written  until  after  the  1,500  shares 
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had  been  sold,  so  that  it  had  no  application  except  to  the 
last  sale. 

Even  if  the  agreement  was  not  made  the  defendants 
had  no  right  to  sell  the  shares  without  notice,  yet  within 
an  hour  or  two  after  the  purchase  of  the  2,500  shares 
they  sold  a  majority  thei-eof ,  according  to  the  evidence 
of  the  plaintiff,  without  notice  and  without  authority. 
{Content  v.  Banner,  snjjra,)  The  defendants  did  not 
attempt  to  prove  notice  of  time  and  place  of  sale,  but 
rested  on  the  rules  of  the  Stock  Exchange,  although  Mr. 
Halsey  testified  that  they  applied  only  to  dealings  between 
brokers. 

Whether  the  plaintiff  ratified  the  sales  involved  a 
question  of  fact.  He  protested  vigorously  and  while  he 
used  language  which  is  invoked  to  establish  acquiescence, 
the  jury  might  have  found  that  it  was  a  cry  of  despair, 
made  because  he  could  not  help  himself  as  the  defendants 
had  the  power  to  sell,  even  if  they  had  no  right  to  sell. 
The  statement  sent  by  the  defendants  showing  a  small 
balance  in  their  favor,  when  read  in  connection  with  the 
protest  of  the  plaintiff,  obviously  did  not  establish  an 
account  stated. 

Whether  certain  letters  from  the  defendants  calling  for 
more  margin  reached  the  plaintiff  was  likewise  a  question 
of  fact,  for  the  evidence  that  they  were  written,  copied 
and  mailed  in  the  usual  course  of  business  was  met  by  his 
statement  that  he  never  received  them. 

The  case  turns  on  the  question  whether  the  alleged 
agreement  was  actually  made  and  that  was  a  question  of 
fact,  with  the  plaintiff's  version  supported  by  the  cor- 
roboration mentioned,  and  contradicted  by  the  testimony 
of  two  of  the  defendants  as  well  as  by  the  written  evi- 
dence. It  was  for  the  juiy  to  look  into  the  faces  of  the 
witnesses  and  in  view  of  the  burden  of  proof  and  of  all 
the  circumstances  and  probabilities,  to  decide  whether  the 
])laintiff  was  to  be  Mieted.  He  had  the  legal  right  to 
have  the  jury  ptiss  uix)n  his  ci-edibility  as  a  witness,  and, 
hence,  the  direction  of  a  verdict  was  an  error  of  law  that 
calls  for  a  new  trial. 
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The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  and  Chase,  J.,  concur;  Gray,  J.,  con- 
curs in  result;  Haight  and  Werner,  JJ.,  dissent; 
WiLLARD  Bartlett,  J.,  absent. 

Judgment  revei'sed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Mer- 
chants' National  Bank,  Respondent,  v.  Lawson 
PuRDY  et  al.,  as  Commissioners  of  Taxes  and  Assess- 
ments of  the  City  of  New  York,  Appellants. 

Appeal  ~  Court  of  Appeals  has  no  jurisdiction  to  review  action 
of  Supreme  Court  on  question  of  laches. 

Tlie  Court  of  Appeals  has  no  jurisdiction  to  review  a  reversal  by 
the  Appellate  Division  of  an  order  of  Special  Term,  dismissing,  on 
the  ground  of  laches,  a  writ  of  certiorari  to  review  an  assessment 
for  taxation,  since  discretion  to  pass  upon  the  question  of  laches 
rests  in  both  branches  of  the  Supreme  Court. 

People  ex  rel.  MerchaiiW  Nat.  Bank  v.  Pardy,  143  App.  Div.  277, 
affirmed. 

(Argued  May  29,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  1,  1911,  which  reversed  an  order  of  Special  Term 
dismissing  a  wnt  of  certiorari  to  review  certain  assess- 
ments for  taxation. 

Archibald  R,  Watson,  Corporaiion  Counsel  {William 
H,  King  of  counsel),  for  appellants. 

J.  Culbert  Palmer  and  Edwin  L,  Kalish  for  respondent. 

Per  Curiam.  The  history  of  the  taxation  out  of  which 
this  proceeding  arises  is  fully  set  forth  in  People  ex  rel, 
Bridrjeport  Savings  Bank  v.  Feifner  {V,){  N.  Y.  ss); 
People  ex  rel  Am.  Ex,  Nat.  Bank  v.  Purdy  (190  N.  Y. 
270),  and  People  ex  rel.  Am.  Ex.  Nat.  Bank  v.  Purdy 
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(199  N.  Y.  51),  and  for  present  purposes  we  need  only 
refer  to  such  of  its  phases  as  are  specially  pertinent  to 
the  proceeding  at  bar. 

In  the  Bridgeport  case  we  held  that  the  taxing  statute 
was  valid,  but  that  the  assessing  officers  had  not  complied 
with  it  because  they  had  given  no  notice  of  hearing  and 
had  refused  to  hear  complaints  based  upon  alleged  griev- 
ances. This  was  an  irregularity  which  affected  all  taxes 
upon  the  stock  of  the  national  banks  levied  in  the  city  of 
New  York  in  the  years  1901  to  1907,  inclusive.  That  case 
was  decided  in  January,  1908. 

In  1909  the  legislature  passed  a  curative  act  known  as 
chapter  74,  which  became  a  law  February  27th,  1909. 
This  statute  pi-ovided  for  the  notice  and  hearing  which 
had  been  omitted  in  the  years  referred  to,  and  for  a  review 
by  certiorari  if  instituted  on  or  before  October  31st,  1909. 

In  the  case  of  People  ex  reh  Am.  Ex.  Nat.  Bank  v. 
Pnrdy  (190  N.  Y.  270)  it  was  held  that  the  statute  of 
1909  was  valid  except  in  so  far  as  it  purported  to  deprive 
the  courts  of  jurisdiction  or  power  to  give  relief  in  pro- 
ceedings pending  when  the  act  went  into  effect.  It  was 
further  held  in  that  case  that,  although  the  period  of 
limitation  prescribed  by  the  Tax  Law  within  which  appli- 
cations must  be  made  for  writs  of  certiorari  was  not  set 
in  motion  until  notice  had  been  given  by  posting  and  pub- 
lication that  the  completed  tax  roll  had  been  filed,  the 
Supreme  Court  might  in  the  exercise  of  its  discretion  in 
cases  of  long  delay  dismiss  such  writs  on  account  of 
laches.  For  the  purpose  of  emphasizing  that  feature  of 
our  decision  we  write  this  short  memorandmn.  Every 
other  question  involved  in  the  proceeding  at  bar  has  been 
disposed  of  in  People  ex  rel.  Am.  Ex.  Nat.  Bank  v. 
Pardy  (199  N.  Y.  51). 

In  the  case  last  cited  we  held  that  under  our  previous 
decisions  the  relator  would  logically  be  entitled  to  recover 
back  the  taxes  irregularly  assessed  against  it  for  the  years 
1901  to  1907,  inclusive,  together  with  interest,  but,  since 
the  irregularities  in  the  assessment  had  been  cured  by  the 
proceedings  taken  under  the  statute  of  1909  and  the 
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amount  of  the  taxes  had  not  been  changed,  it  was  further 
held  that  actual  repayment  of  the  taxes  would  result  in 
unnecessary  circumlocution  because  the  same  amounts 
could  again  at  once  be  collected  from  the  relator.  In  this 
situation  it  was  deemed  best  to  leave  the  taxes  where 
they  were,  and  remit  the  relator  to  its  remedy  for  the 
recovery  simply  of  the  interest.  It  is  for  the  recovery  of 
this  interest  that  the  present  proceeding  was  instituted. 

At  Special  Term  the  Supreme  Court  affirmed  the  action 
of  the  tax  commissioners  in  refusing  to  cancel  the  assess- 
ments for  the  years  1901  to  1907,  inclusive,  and  the  writ 
was  dismissed  upon  the  ground  "  that  the  relator  is  pre- 
cluded by  its  laches  in  failing  in  due  time  to  institute 
certiorari  proceedings  to  review  the  assessments  made  in 
1901  to  1907,  inclusive,  from  obtaining  any  relief  as  to 
those  assessments."  Had  the  learned  Appellate  Division 
taken  the  same  view  and  affirmed  the  order  of  the  Special 
Term  we  would  have  had  no  right  to  disturb  its  decision. 
We  are  equally  without  power  to  disturb  the  decision  of 
the  Appellate  Division  to  the  contrary,  for  the  discretion 
to  pass  upon  the  question  of  laches  rests  in  both  branches 
of  the  Supreme  Court.  We  must,  therefore,  affirm  the 
order  herein,  but  in  doing  so  we  call  attention  to  the  fact 
that,  notwithstanding  the  act  of  1909,  the  relator,  and  all 
others  similarly  situated,  might  have  invoked  the  usual 
common-law  certiorari  at  any  time  from  the  period  of 
1901  to  1907  and  thus  have  obtained  the  necessary  relief. 
The  statute  of  1909,  in  which  there  is  a  provision  for  what 
may  be  called  a  statutory  certiorari,  in  no  way  affects 
any  pre-existing  right  to  the  so-called  common-law  writ 
in  behalf  of  any  party  aggrieved  by  the  taxation  above 
mentioned. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  JJ.,  concur. 

Order  affirmed,  with  costs. 
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In  the  Matter  of  the  Ai)pUcati(m  of  Henry  Edelmuth, 
as  Executor  of  Adolph  Edelmuth,  Dec^ea^d,  Appel- 
lant, for  a  Pen^niptory  Writ  of  Mandamus  against 
William  A.  PiiEXDEWiAST,  as  Comptroller  of  the  City 
of  New  York,  Resix)ndent. 

Mattel'  of  Edelmuth  v.  Prendergast^  144  App.  Div.  WK'*,  reversed. 
(Argued  May  30,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  i:^  11)11,  which  reversed  an  order  of  Special 
Term  granting  a  motion  for  a  temporary  writ  of  man- 
damus to  compel  the  defendant  to  pay  an  award  made  in 
street  opening  proceedings  and  denied  said  motion. 

Benjamin  Trapnell  and  Joseph  A.  Flannery  for 
appellant. 

Archibald  R.  Watson,  Corporation  Counsel  {Joel  J. 
Sqiu'er  and  George  E.  Draper  of  counsel),  for  respondent. 

Per  Curiam.  The  award  to  the  relator  did  not  bear 
intei^est  until  after  a  demand  made  on  the  comptroller  for 
its  payment.  The  apjx^al  from  the  order  of  confirmation 
did  not  stay  relator  s  right  to  make  such  demand,  but  the 
demand  made  on  July  1(>,  IJUO,  was,  in  our  opinion 
sufficient.  Therefore,  the  relator  is  entitled  to  interest 
on  the  award  from  thirty  days  after  that  date  until  the 
award  be  paid. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  that  of  Special  Term  modified,  so  as  to  direct  that  a 
l^eremptoiy  writ  of  mandamus  issue  directed  to  the 
respondent  commanding  him  to  pay  the  award  made  to 
the  relator,  with  interest  from  August  10,  1910,  until 
the  date  of  payment  thereof,  without  costs  to  either  party 
in  any  court. 

Cullex,  Ch.  J.,  Gray,  Haight,  Werner,  Wiujibd 
Bartlett,  Chase  and  Collin,  JJ.,  concur. 

Onlered  accordingly. 
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Stephen  B.  Heaton,  Respondent,  v.  Village  op  Chester, 

Appellant. 

Heaton  v.  Village  of  Chester,  137  App.  Div.  892,  modified. 
(Argued  May  19,  1911;  decided  June  13,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  11, 1910,  affirming  a  judgment  in  favor  of 
plaintifif  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  restrain  the  defendant  from 
interfering  with  the  use  by  plaintiff  of  Walton  lake,  a 
source  of  its  water  supply, 

A.  H,  F.  Seeger  for  appellant. 

R.  M.  Cox  and  Ahram  F.  Servin  for  respondent. 

Judgment  modified  in  accordance  with  opinion  in 
George  v.  Village  of  Chester  (202  N.  Y.  398),  and  as  so 
modified  affirmed,  without  costs. 

Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Willard 
Bartlett,  Hiscock,  Chase  and  Collin,  JJ. 


Richard  A.  Springs  et  al..  Respondents,  v.  David  W. 
James,  Appellant. 

Springs  v.  James,  137  App.  Div.  110,  affirmed. 
(Argued  May  11,  1911;  decided.  June  13,  1911.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  March  24,  1910,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee  in  an  action  to 
recover  money  alleged  to  have  been  paid  out  for  the 
benefit  of  defendant. 
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Herbert  D.  Mason^  Victor  Lamar  Smith  and  William 
L.  Ransom  for  appellant. 

John  R.  Ahiiey  and  Edward  D,  Brotvn  for  respondents* 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Haight,  Werner,  Willabd  Bartlett,  Chase 
and  Collin,  J  J.  Not  voting:  Cullen,  Ch.  J.,  and  His- 
COCK,  J. 


In  the  Matter  of  the  Application  of  Lillian  V.  Eourke, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus 
against  Herman  A.  Metz,  as  Comptroller  of  the  City 
of  New  York. 

Bernard  J.  Malone,  Respondent. 

Matter  of  Rourke  v.  Metz,  139  App.  Div.  loo,  affirmed. 
(Argued  May  29,  1911;  decided  Jane  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  13,  1910,  which  affirmed  an  order  of  Spe- 
cial Term  determining  title  to  certain  awards  made  in 
condemnation  proceedings. 

Stephen  M,  Hoye  for  appellant. 

Matthew  J.  Wheelehan  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.   J., "Gray,    Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Collin,  JJ. 
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Stephen  S.  Leake,  Raspondent,  v.  Wiluam  Hartman, 

Appellant. 

Leake  v.  Hartman,  137  App.  Div.  451,  affirmed. 
(Argued  May  29,  1911;  decided  June  13,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  March  9,  1910,  which  affirmed  an 
order  of  the  Monroe  Coimty  Court  granting  a  motion  to 
strike  the  above-entitled  action  from  the  calendar  for  the 
trial  of  issues  of  fact  with  a  jury  and  directing  that  the 
appeal  herein  on  behalf  of  defendant  appellant  from  a 
judgment  of  the  Municipal  Court  of  the  city  of  Rochester 
in  favor  of  the  plaintiff  respondent  be  heard  and  deter- 
mined as  an  issue  of  law. 

The  following  questions  were  certified: 

'^\,  Is  the  appellant  deprived  of  his  constitutional 
right  to  a  trial  by  jury  if  he  is  not  permitted  to  have 
a  new  trial  by  a  jury  of  twelve  men  in  the  County 
Court? 

'*•  2.  Does  section  31  of  the  Statutory  Construction  Law 
preserve  to  the  appellant  his  right  to  a  new  trial  in  the 
County  Court,  notwithstanding  the  effect  of  chapter  754 
of  the  Laws  of  1907?" 


Charles  L.  Pierce  for  appellant. 
John  W.  Barrett  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Kruse,  J,, 
below.    Both  questions  certified  answered  in  the  negative. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Colun,  JJ. 
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In  the  Matter  of  the  Petition  of  J.  Edward  Simmons  et 
al.,  Constituting  the  Board  of  Water  Supply  of  the  City 
of  New  York,  Appellants,  to  Acquire  Real  Property 
Required  in  the  Construction  of  Hillview  Reservoir. 

Arabella  D.  Huntington  et  al.,  as  Executors  of  Collis 
P.  Huntington,  Deceased,  Respondents. 

Matter  of  Simmons,  141  App.  Div.  IJ^O,  affirmed. 
(Argued  May  29,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  is,  11)10,  which  reversed  an  order  of  Special 
Term  denying  a  motion  to  confirm  a  report  of  commis- 
sioners of  appraisal  in  condemnation  proceedings  and 
directing  a  new  appraisal  before  new  commissioners. 

Archibald  R.  Watsoriy  Corporation  Counsel  (H.  T. 
DyJcman  of  counsel),  for  appellants. 

Tompkins  Mcllvaine,  Herbert  Parsons  and  Albert 
Southard  Wright  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,  Ch.  J.,    Gray,  Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Collin,  JJ. 


In  the  Matter  of  the  Application  of  J.  Edvtard  Simmons 
et  al..  Constituting  the  Board  of  Water  Supply  of 
the  City  of  New  York,  Eespondents,  to  Acquire 
Real  Property  in  the  Tov^ms  of  Gardiner,  Plattekill  and 
Shawangunk,  Required  in  Constructing  the  Catskill 
Aqueduct. 

Daniel  B.  Deyo,  Appellant. 

Matter  of  Simmons,  140  App.  Div.  944,  affirmed. 
(Argued  May  30,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court   in   tlie  third   judicial   department, 
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entered  Septeml)er  13,  1010,  which  affirmed  an  order  of 
Special  Term  confirming  an  award  of  commissioners  of 
appraisal  in  condemnation  proceedings. 

O.  D.  B.  Hasbrouck  for  appellant. 

Archibald  R.  Watson,  Corporation  Counsel  {Amasa  J, 
Parker,  Jr,,  and  William  McM.  Speer  of  counsel),  for 
respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,    Ch.  J.,   Gray,  Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Colllv,  JJ. 


In  the  Matter  of  Acquiring  Title  by  the  City  of  New 
York,  Respondent,  to  Certain  Lands  Situated  on  the 
Westerly  Side  of  Hamilton  Place  in  the  Borough  of 
Manhattan. 

Mary  J.  Cunningham,  Appellant. 

Matter  of  City  of  New  York  {Hnmllton  Place),  14a  App.  Div.  W2 
affirmed. 
(Argued  May  30,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  m  the  first  judicial  department, 
entered  March  31,  11)11,  which  affirmed  so  much  of  an 
order  of  Special  Tenn  as  confirmed  m  part  an  award  of 
commissioners  of  appraisal  in  condemnation  proceedings, 
and  dismissed  the  appeal  from  so  much  of  said  order  as 
refused  to  confirm  part  of  said  award. 

Maurice  Deiches  and  Monroe  Gold  water  ioT  appellant 

ArcJubald  R.  Watson,  Corporation  Counsel  {Theodore 
Connofy  and  Francis  J.  Lyme  of  counsel),  for 
respondent. 

Ordei  affirmed,  with  costs;  no  opinion. 
Concur:   Cullkn,    Ch.   J.,   Gray,  Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Collin,  JJ. 
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In  the  Matter  of  the  Application  of  Max\\t:ll  Steven- 
son, Respondent,  for  a  Payment  Out  of  the  General 
Fund  of  the  Supreme  Court. 

In  the  Matter  of  the  Apphcation  of  Eloise  Kernochan, 
Respondent,  for  a  Payment  Out  of  the  Greneral  Fund 
of  the  Supreme  Court. 

In  the  Matter  of  the  Application  of  Paul  E.  Stevenson, 
Respondent,  for  a  Payment  Out  of  the  General  Fund 
of  the  Supreme  Court. 

T'iE   People   op   the   State   op   New  Yori:  et  al., 

Appellants. 

Matter  of  Stevenson^  143  App.  Div.  901,  afBrmed. 
Matter  of  Kernochan,  143  App.  Div.  901,  affirmed. 
(Argued  May  30,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered 
March  8,  1911,  directing  certain  payments  to  be  made 
from  the  general  fund  of  the  Supreme  Court  in  the  first 
department. 

Thomas  Carmodyy  Attorney-Oeneral  {Joseph  A. 
Kellogy,  Valentine  Taylor  and  Robert  P.  Beyer  of 
coimsel),  for  appellant. 

Harlan  F.  Stone  and  Chester  R.  Dew^^ey  for  respondents. 

Order  in  each  case  affirmed,  with  costs;  no  opinion. 
Concur:   Cullen,   Ch.  J.,  Gray,  Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Collin,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  John 
B.  Lange,  Appellant,  v.  Clinton  C.  Palmiter,  a  Police 
Officer  of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Lange  v.  Palmiter,  144  App.  Div.  894,  affirmed. 
(Argrued  May  80,  1911:  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
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April  13,  1911,  which  affirmed  an  order  of  Special  Term 
dismissing  a  writ  of  habeas  corpus  and  remanding  the 
relator  to  the  custody  of  the  defendant. 

The  proceeding  was  brought  to  test  the  constitution- 
ality of  the  ordinance  regulating  the  sale  of  theatre 
tickets  by  ticket  speculators  in  the  public  streets. 

Louis  Marshall  for  appellant. 

Archibald  R,  Watson^  Corporation  Counsel,  (Terence 
Farley  and  Louis  H,  Hahlo  of  counsel)  for  respondent- 
Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Werner, 
WiLLARD  Bartlett,  Chase  and  Colun,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Alden 
Speares  Sons  Company,  Appellant,  v,  Lawson  Purdy 
et  al.,  as  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Respondents. 

People  ex  rel.  Speares  Sons  Co.  v.  Piirdy^  143  App.  Dlv.  929, 
affirmed. 
(Ar^ed  May  80,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  17,  1011,  which  affirmed  an  order  of  Special  Term 
dismissing  a  writ  of  certiorari  and  confirming  an  assess- 
ment upon  the  capital  stock  of  the  relator. 

Charles  H.  Luscomb  for  appellant. 

Archibald  R.  Watson,  Corporation  Counsel  {Curtis 
A.  Peters  and  William  H.  King  of  counsel),  for 
respondents. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Werner, 

WiLLARD  Bartlett,  Chase  and  Colun,  JJ. 
39 
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The  People  op  the  State  of  New  York  ex  rel.  John 
W.  Wood,  Appellant,  v.  The  Department  of  Health 
OF  the  City  of  New  York,  Respondent. 

People  ex  rel.  Wood  v.  Dept.  of  Health,  N.  Y.  City,  144  App.  Div. 
628,  ttfflrnied. 
(Argued  May  30,  1911;  decided  June  13,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
May  5,  1911,  which  dismissed  a  writ  of  certiorari  and 
aflfirmed  the  proceedings  of  the  defendant  in  removing 
the  relator  from  the  position  of  assistant  registrar  of 
records  in  the  department  of  health. 

George  M.  Finney y  Jr.,  and  Warren  C.  Van  Slyke  for 
appellant. 

Archibald  R,  Watson,  Corporation  Counsel  {Ter- 
ence Farley  and  John  F.  O'Brien  of  counsel),  for 
respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.   J.,  Gray,   Haight,  Werner, 
Willard  Bartlett,  Chase  and  Collin,  JJ. 


Simon  Heilbruxn,   Respondent,  r.   German  Alliance 
Insurance  Company  of  New  York,  Appellant. 

Heilbrumi  v.    German    AUianre  Ifw.    Co.,   140  App.   Div.    557, 
affirmed. 
(Argued  April  24,  1911;  decided  June  16,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  4,  1910,  which  reversed  an 
order  of  Special  Term  sustaining  a  demurrer  to  the  com- 
plaint and  overruled  said  demurrer. 
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The  following  question  was  certified:  *^Does  the 
amended  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action? " 

Alton  B.  Parker  and  Leo  Levy  for  appellant. 

Jacob  R.  Schiff  and  Isidore  D.  Morrison  for 
respondent. 

CoLUN,  J.  The  nature  of  the  action  and  the  facts,  so 
far  as  material,  are  stated  in  the  opinion  of.  Scott,  J., 
below.  {Heilhrunn  v.  German  Alliance  Ins.  Co.^  140 
App.  Div.  557.) 

We  admit  that  insurance  companies  ought  to  have  more 
protection  in  the  matter  of  the  time  within  which  actions 
upon  their  pohcies  must  be  brought,  and  possibly  in  other 
respects,  than  has  been  afforded  them  under  the  decision 
of  the  Appellate  Division  in  this  case;  but  the  difficulty 
is  that  the  language  of  those  stipulations  or  conditions  of 
the  policy  which  relate  to  the  proceedings  after  the  liabil- 
ity of  the  company  has  accrued  through  the  fire,  does  not 
enable  or  permit  us  to  apply  them  to  the  mortgagee  in 
such  part  only  as  may  be  practicable  or  expedient.  We 
must  hold  (unless  our  decision  is  to  be  wholly  arbitrary) 
that  all  those  stipulations,  which  in  terms  relate  to  the 
mortgagor  only,  apply  equally  to  the  mortgagor  and 
mortgagee,  or  we  must  hold  that  none  of  them  do.  The 
former  dictates  that  which  is  impossible  of  performance. 
The  remedy  of  the  companies  is  to  apply  to  the  legisla- 
ture for  leave  to  modify,  as  to  the  matters  indicated,  the 
standard  fire  insurance  policy  of  the  state  of  New  York. 

On  the  merits  we  concur  with  the  opinion  of  Scott,  J., 
below. 

The  order  of  the  Appellate  Division  in  this  case  should, 
therefore,  be  affirmed,  with  costs,  and  the  question  cer- 
tified answered  in  the  affirmative. 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Vann,  Werner 
and  HiscocK,  JJ.,  concur. 

Ordor  affinned. 
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The  People  op  the  State  of  New  York  ex  rel.  Wil- 
liam H.  Woodward,  Appellant,  v.  Andrew  S.  Draper, 
as  Commissioner  of  Education  for  the  State  of  New 
York,  Eespondent. 

People  ex  rel.  Woodward  v.  Draper,  142  App.  Div.  102,  affirmed. 
(Argued  May  31,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  20,  1911,  which  confirmed  a  determina- 
tion ot  the  defendant  in  removing  the  relator  from  the 
office  of  school  commissioner. 

Charles  B.  Sullivan  for  appellant. 

Frank  B,  Gilbert  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 

Concur:  Gray,  Haight,  Werxer,  Chase  and  Collin, 
JJ.  Dissenting:  Willard  Bartlett,  J.  Not  voting: 
Cullen,  Ch.  J, 


In  the  Matter  of  the  Application  of  The  City  op  New 
York,  Relative  to  Acquiring  Title  to  Land  Required 
for  Water  Front  Improvements  on  the  North  River, 
between  Bloomfield  and  Little  West  Twelfth  Streets, 
and  between  Tenth  and  Thirteenth  Avenues. 

Jonathan  N.  Glass  et  al.,  as  Executors  of  John  Glass, 
Deceased,  Appellants;  John  Conron  etal.,  Respondents. 

Matter  of  City  of  New  York  (Bloomfield  8t.\  122  App.  Div.  890, 
affirmed. 
(Argued  May  31,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  12,  1907,  which  affirbied  an  order  of  Special 
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Term  confirming  the  report  of  commissioners  of  estimate 
and  assessment  in  condemnation  proceedings. 

Daniel   E.    Hanlon    and    Michael  J,   Mulqueen  for 
appellants. 

William  H.  Harris,  Ernest  E.  Wheeler  and  Manfred 
W*.  Ehrich  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullex,   Ch.  J.,   Gray,  Haight,    Werner, 
WiLLARD  Bartlett,  Chase  and  Collin,  JJ. 


In  the  Matter  of  the  AppHcation  of  Charles  O.  Gunther 
for  the  Revocation  of  Letters  of  Administration  Here- 
tofore Granted  to  Josephine  G.  Manske  on  the  Estate 
of  Otto  Gunther,  Deceased. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accoimts 
of  Josephine  G.  Manske,  as  Former  Administratrix  of 
the  Estate  of  Otto  Gunther,  Decv^ased,  Appellant; 
Charles  0.  Gunther  et  al.,  Respondents. 

Matter  of  (iunthf'r,  140  App.  Di v.  861,  affirmed. 
(Argued  May  31,  1911;  decided  .June  1«,  1911.) 

Appeal  from  an  order  of  the  Appt^latcvDivision  of  the 
Supreme  Court  in  the  second  judicial  depirtment,  entered 
November  is,  liuo,  which  affinned  a  decree  of  the  Kings 
County  Surrogate's  Court  sustaining  objections  to  the 
account  of  the  former  administratrix  of  the  estate  of  Otto 
Gunther,  deceased. 

Emamtel  J.  Myers  and  Edward  C.  Graves  for 
appellant. 

Joseph  UUman  for  respondents. 

Order  affirmed,  with  costs;  no  opinion 
Concur:  Cullen,   Ch.   J.,  Gray,   Haight,   Werner, 
WiLLARD  Bartlett,  Chase  and  Collin,  J  J. 
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Lena  H.  Ogilby  et  al.,   Appellants,  v.  Chandleb  H 
HiCKOK,  Respondent. 

Ogilbi/  V.  Hickok,  144  App.  Div.  61,899  affirmed. 
(Argued  May  31,  1911;  decided  June  16,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  27,  1911,  which  reversed  an  inter- 
locutory judgment  of  Special  Term  sustaining  a  demurrer 
to  the  answer  in  an  action  of  partition. 

The  following  question  was  certified:  ''Is  the  further 
and  separate  defense  demurred  to  contained  in  the  answer 
to  the  amended  complaint  herein  sufficient  in  law  upon 
the  face  thereof? " 

Arthur  O.  Townsend  and  Hamilton  Rogers  for 
appellants. 

Ralph  P.  Buell  for  respondent- 
Order    affirmed,    with    costs,   and    question  certified 

answered  in  the  affirmative;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,   Haight,   Werner, 

WiLLARD  Bartlett,  Chase  and  Collin,  JJ 


In  the  Matter  of  the  Estate  of  J.   George  Lapfargue, 

Deceased. 

Edward  Herrmann,  as  Executor,   Appellant*    Laura 

Blakeney,  Respondent. 

Matter  of  Laff argue,  142  App.  Div.  426,  affirmed. 
(Argued  May  31,  1911;  decided  June  10,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fii-st  judicial  depart- 
ment, entered  Januaiy  2i),  1911,  which  modified  and 
affinned  as  modified  a  decree  of  the  New  York  County 
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Surrogate's  Court  directiug  the  executor  of  J.  George 
Laffargue  to  judicially  settle  his  accounts. 

The  following  questions  were  certified: 

*^  1.  Has  the  Surrogate's  Court  jurisdiction  of  a  pro- 
ceeding commenced  prior  to  September  1,  1910,  to  com- 
l^el  an  executor  to  judicially  settle  his  accounts  pursuant 
to  the  provisions  of  section  27-27  of  the  Code  of  Civil  Pro- 
cedure, at  the  instigation  of  one  whose  claim  of  interest 
in  the  estate  is  dependent  upon  the  survivorship  of  a  per- 
son named  in  the  will  as  a  legatee,  the  fact  of  such  sur- 
vivoi-ship  being  denied  by  a  duly  verified  answer  in  the 
form  as  j^rescribed  by  section  2722  of  the  Code  of  Civil 
Pro<*edure,  and  interposed  upon  the  return  day  of  the 
citation  by  the  executor  if 

^'2.  In  such  a  pnx^eeding,  has  the  Surrogate's  Court 
jurisdiction  to  determine  the  disputed  fact  of  survivor- 
ship, all  of  the  interested  parties  having  first  been  cited 
in^ " 

George  D,  Zahm  for  appellant. 

Edwin  T.  Taliaferro  and  E.  B,  Wilson  for  respondent. 

Order  affirmed,  with  costs,  and  questions  certified 
answered  in  the  affirmative;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Wekner, 
WiLLARD  Bartlett,  Chase  and  Colun,  JJ. 


In  the  Matter  of  the  Application  of  James  Kane,  Appel- 
lant, for  a  Peremptory  Writ  of  Mandamus  against 
WiLUAM  J.  Gaynor,  as  Mayor  of  the  City  of  New 
York,  Respondent. 

Matter  of  Kane  v.  Gaynor^  144  App.  Div.  196,  affirmed. 
(Argued  May  31,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Api)ellat^  Division  of  the 
Supivmo  Court  in  tlie  stn-ond  judicial  dei)artment,  entered 
Ajn-il  L^s,  lim,  which  affimied  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus 
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to  compel  defendant  to  appoint  the  petitioner  to  the 
oflfice  of  commissioner  of  elections  of  the  city  of  New 
York. 

Charles  H.  Kelby  for  appellant. 

Archibald  R.  Watson^  Corporation  Counsel  {Terence 
Farley  and  Louis  H.  Hahlo  of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Burr,  J., 
below. 

Concur:  Gray,  Haight,  Werner,  Chase  and  Col- 
lin, JJ.;  CuLLEN,  Ch.  J.,  and  Willard  Bartlett,  J., 
concur  ih  result. 


The  People  op  the  State  op  New  York  ex  rel, 
AdeunaBarone,  Appellant,  v.  Frank  Fox,  as  Warden 
of  the  Workhouse,  Defendant. 

The  People  op  the  State  of  New  York,  Respondent. 

People  ex  rel.  Barone  v.  Fox,  144  App.  Div.  611,  reversed. 
(Argued  June  1,  1911;  decided  June  16,  1911.) 

Appeal,  by  i)ennission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  1(»,  1911,  which  reversed  an  order  of 
Special  Term  sustaining  a  writ  of  habeas  corpus  and 
discharging  the  relator  from  custody,  dismissed  the  pro- 
ceeding and  remanded  the  relator  to  custody. 

The  proceeding  was  brought  to  determine  the  consti- 
tutionality of  section  79  of  chapter  6.59  of  the  Laws  of 
1910,  providing  for  a  medical  examination  of  prostitutes 
and  their  commitment  to  a  public  hospital  if  foimd  to  be 
afflicted  with  any  venereal  disease. 

Bertha  Rembaugh  for  appellant. 

Charles  S.  Whitman,  District  Attorney  {Robert  S. 
Johnstone  of  counsel),  for  respondent. 
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Order  reversed  and  relator  discharged  on  dissenting 
opinion  of  Clarke,  J.,  below. 

Concur:  Cullen,  Ch.  J.,  Haight,  Werner,  Willard 
Bartlett,  Chase  and  Collin,  JJ.  Dissenting:  Gray,  J., 
on  opinion  of  Ingraham,  P.  J.,  below. 


In  the  Matter  of  the  Application  of  Harry  J.  Griffin, 
as  Superintendent  of  Highways  of  the  Town  of  Bombay, 
Respondent,  for  an  Order  Compelling  Calvin  O.  Har- 
vey, Appellant,  to  Turn  Over  to  Him  the  Books  and 
Papers  of  That  Office. 

Matter  of  Griffla,  145  App.  Div.  — ,  affirmed. 
(Argued  June  1,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
May  22,  1911,  which  affirmed  an  order  of  the  county- 
judge  of  Franklin  county  committing  the  appellant  herein 
to  the  county  jail  until  he  deliver  certain  books  and 
papers  to  the  petitioner,  under  section  80  of  the  Public 
Officers  Law. 

John  P.  Kellas  and  Le  Roy  M.  Kellas  for  appellant. 

Georf/e  J.  Moore  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  (tray,    Haight,   Werner, 
Willard  Bartlett,  Chase  and  Collin,  JJ. 


Erwin  S.  Plumb,  as  Trustee  in  Bankruptcy  of  William 
J.  Young,  Appellant,  v.  Lyell  Avenue  Lumber  Com- 
pany, Respondent. 

Plumb  V.  Lyell  Ane,  Lumber  Co.,  14i  App.  Div.  — ^  affirmed. 
(Argued  June  1,  1911;  decided  June  16,  1911.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Com-t  in  the  fourth  judicial 
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depfirtment,  entered  May  10,  1911,  which  aflBLrmeil  an 
order  of  an  Equity  Term  striking  the  above-entitled 
action  from  its  calendar  and  directing  its  trial  by  a  jury 
in  an  action  to  set  aside  an  alleged  fraudulent  transfer 
of  proi^erty  from  the  bankrupt  to  the  defendant. 

The  following  question  was  certified:  'Is  this  action 
triable  by  a  jury  as  a  matter  of  right  upon  the  demand 
of  the  defendant r' 

Nelson  E.  Spencer  for  appellant. 

William  N.  Ctxjswell  for  respondent. 

Order  affirmed,  with  costs,  and  question  certified 
answered  in  the  affirmative;  no  opinion. 

Concur;  Cullen,  Ch.  J.,  (tray,  Haight,  Werner, 
WiLLAHD  Bartlett,  Chase  and  Colun,  JJ. 


The  People  of  the  State  of  New"  York,  Respondent,  v. 
John  Miller,  Api^ellant, 

People  V.  Miller,  14a  App.  Div.  251,  affirmed. 
(Submitted  June  1,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  17,  llJll,  which  reversed  an  order  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  county  of  New  York 
granting  a  motion  in  arrest  of  judgment  after  a  verdict 
convicting  the  defendant  of  the  crime  of  unlawful  entry 
as  a  second  offense. 

Lorlys  Elton  Rogers  for  appellant. 

Charles  S.  Whitman,  District  Attorney  {Robert  S. 
Johnstone  of  counsel),  for  respondent. 

OrdoY  affirmed,  on  opinion  of  ScoTT,  J.,  l)elow 
C'oncur:  Cullex,   Ch.   J.,   Gray,   Haight,  Werner, 
Willard  Bartlett,  Chase  and  Collix,  JJ. 
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The  People  of  the  State  op  New  York  ex  rel.  The 
Queens  County  Water  Company,  Appellant,  v. 
Egbert  E.  Woodbury  et  al.,  as  State  Board  of  Tax 
Commiflsioners,  Respondents. 

The  City  op  New  York,  Appellant. 

People  ex  rel.  Queens  County  Water  Co,  v.  Woodbury,  143  App. 
Div.  618,  affirmed. 
(Argued  June  3,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  17,  11)11,  which  affirmed  an  order  of 
Special  Term  reducing  an  assessment  for  purposes  of 
taxation  against  the  special  franchise  of  relator. 

Henry  de  Forest  Baldwin  for  relator,  appellant. 

Archibald  R.  Watson^  Corporation  Counsel  {Curtis 
A.  Peters  and  Addison  B.  Scoville  of  counsel),  for  City 
of  New  York,  appellant. 

Thomas  Carmodi/,  Attorney- General  {C.  R.  McSpar- 
ren  of  counsel),  for  respondents. 

Order  affirmed,  with  cqsts;  no  opinion. 
Concur:    Cullen,   Ch.  J.,  Gray,   Haight,  Werner, 
Whjard  Bartlett,  Chase  and  Collin,  JJ. 


Emily  E.  Forster,  as  Administratrix  of  the  Estate  of 
William  J.  Forster,  Deceased,  Appellant,  i\  August 
Heckscher  et  al.,  as  Receivers  of  Milliken  Brothers, 
Respondents. 

Fortfter  v.  Heckscher,  143  App.  Div.  947,  appeal  dismissed. 
(Submitted  June  12,  1911;  decided  June  16,  1911.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  March  t2J>,  UUl,  affirming  a 
judgment  in  f jivor  of  defendants  entered  uix)n  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term. 
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The  motion  was  made  upon  the  ground  that  appellant 
had  failed  to  serve  the  undertaking  necessary  to  perfect 
the  appeal. 

Louis  Cohn  for  motion. 

No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Sarah  H.  Barnes  et  al.,  Respondents,  v.  Southfield 
Beach  Company  et  al,  Defendants,  and  Southfield 
Beach  Railroad  Company,  Appellant. 

(Submitted  June  12,  1911;  decided  June  16,  1911.> 

Motion  for  re-argument  denied,  with  ten  dollars  costs, 

(See  202  N.  Y.  301.) 

The  People  of  the  State  of  New  York  ex  rel.  Abra- 
ham Abraham  et  al.,  Doing  Business  imder  the  Firm 
Name  of  Abraham  &  Straus,  Eespondents,  t\  Frank  E. 
Perley  et  al.,  Constituting  the  State  Board  of  Tax 
Commissioners,  Appellants. 

Peojjle  ex  rel.  Abraham  v.  Perley,  14:j  Api>.  I)iv.  915,  aflftnned. 
(Argued  June  5,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  20,  11)11,  which  affirmed  an  order  of  Special 
Term  vacating  an  assessment  against  the  relators  upon  a 
vault  or  substructure  maintained  under  a  street  in  the 
borough  of  Brooklyn. 

Thomas  Cannody,  Attorney-General  {Henry  Selden 
Bacon  of  counsel)  for  appellants. 

Edward  M.  Orotd,  Paul  Grout  and  Frank  li.  Greene 
for  respondents. 

Order  affimied,  with  costs;  no  opinion. 
Concur:  Cullex,  Ch.  J.,  Gray,  Haight,  Vanx,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


N.  Y.  Rep.]  MEMORANDA.  621 

The  People  of  the  State  of  New  York  ex  rel.  James 
Matthews  et  al.,  Doing  Business  under  the  Firm 
Name  of  A.  D.  Matthews'  Sons,  Respondents,  v.  Frank 
E.  Perley  et  al..  Constituting  the  State  Board  of  Tax 
Commissioners,  Appellants. 

People  ex  rel.  Matthews  v.  Perley,  148  App.  Div.  915,  affirmed. 
(Argued  June  5,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  20,  1911,  which  affirmed  an  order  of  Special 
Term  vacating  an  assessment  against  the  relators  upon 
a  vault  or  substructure  maintained  under  a  street  in  the 
borough  of  Brooklyn. 

Thomas  Carmody,  Attorney-General  {Henry  Selden 
Bacon  of  counsel),  for  appellants. 

Edward  M,  Orout,  Paul  Orout  and  Frank  R,  Oreene 
for  respondents. 

Order  afl&rmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Colun,  JJ. 


James  Lexnon,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Lention  v.  N.  Y,  C\  &  H.  R.  R.  R.  Co.,  187  App.  Div.  927, 
afflrined. 

(Argued  June  6,  1911;  decided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  18,  IJUO,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  alleged  malicious  prosecution. 
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Alfred  L,  Becker  for  appellant. 

Eugene  M,  Bartlett  and  E.  W.  Mclntyre  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, Hlscock  and  Colun,  JJ. 


George  L.  Boardman  et  al.,  Appellants,  v.  Charles  F. 
Hitchcock  et  al.,  as  Executors  and  Trustees  imder  the 
Will  of  Annie  E.  McKenzie,  Deceased,  et  al., 
Respondents. 

Boardman  v.  Hitchcock.,  186  App.  Div.  253,  affirmed. 
(Argued  June  6,  1911;  deeided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  20,  1910,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  for  the  construction  of  a  will. 

Stewart  F.  Hancock  for  appellants. 

E.  W.  Hamm  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, Hlscock  and  Collin,  JJ. 


Giuseppe  Iandiorio,  as  Administrator  of  the  Estate  of 
Giuseppe  Maffei,  Deceased,  Appellant,  v.  American 
Silk  Dyeincj^  and  Finishing  Company,  Eespondent. 

Iandiorio  v.  A  me ri can  Silk  D.  <£-  F,  Co.y  136  App.  Div.  930,  affirmed. 
(Argued  June  7,  1911;  decided  June  10,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  20,  1910,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  in  an  action  to  recover 
for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
occasioned  by  the  negUgence  of  defendant,  his  employer. 
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Rosario  Maggio  for  apin^llant. 

Bertrand  L,  Pettigreir  for  respondent. 

Judgment  affinned,  with  costs;  no  opinion. 
Concur:    Cullex,    Ch.    J.,    Gray,    Haight,    Vanx, 
Werner,  Hlscock  and  Collin,  JJ. 


Augustus  W.  Openhym  et  al.,  Respondents,  v.  Cham- 
BERLiN-JoHNSox-Du  BosE  COMPANY,  Appellant. 

Openhym  v.  Chamberfin-Johtison-Bu  Base  Co,,  137  App.  Div.  919, 
Hffirmed. 
(Argued  June  7,  1911;  decided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  10,  1910,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a,  decision  of  the  court  at  a 
Trial  Term,  a  jury  having  been  waived,  in  an  action  to 
recover  for  goods  sold  and  delivered. 

Robert  Louis  Hoguet,  Herbert  D.  Mason  and  William 
L.  Ransom  for  appellant. 

John  A,  Garver  and  Carl  A,  Mead  for  respondents. 

Judgment  affinned,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner Hlscock  and  Collin,  JJ. 


Clarence  E.  Evans,  an  Infant,  by  Edward  Evans,  His 
Guardian  ad  Litem,  Appellant,  v.  Eastman  Kodak 
Company,  Respondent. 

Emm  V.  Eaatman  Kodak  Co.,  143  App.  Div.  958,  affirmed. 
(Argued  June  7,  1911;  decided  June  10,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supi-eme  Court  in  the  fourth  judicial  department, 
entered  March  2\,  1911,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  venlict  directed  by  the  court 
in  an  action  to  recover  for  personal  injuries  alleged  to 
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have  been  sustained  by  plaintiff  through  the  negHgence 
of  defendant,  his  employer. 

George  D.  Reed  for  appellant. 

George  A.  Camahan  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    Haight,    Vanx, 
HiscocK  and  Colun,  JJ.    Not  sitting:  Werner,  J. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  James  E.  Mulford,  Appellant. 

People  V.  Mulford,  140  App.  Div.  716,  affirmed. 
(Argued  June  6,  1911;  decided  June  16,  1911.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fom'th  judicial  department, 
entered  November  If),  1910,  which  affirmed  a  judgment 
of  the  Allegany  Coimty  Court  rendered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  unlawfully 
practicing  medicine. 

Lee  Fctssett,  B.  B.  Ackennan  and  Eldyn  Reynolds  for 
appellant. 

James  T.  Ward  for  respondent. 

Judgment  of  conviction  affirmed,  on  the  authority  of 
People  V.  Allctitt  (117  App.  Div.  540;  affd.,  189  n".  Y. 
517);  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner, HiscocK  and  Colun,  JJ. 


Ruth  S.  Kidder  et  al.,  Appellants,  v.  John  L.  Childs 
et  al.,  Respondents. 

Kidder  v.  Childs,  130  App.  Div.  259,  reversed. 
(Submitted  June  7,  1911;  decided  June  16,  1911.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  *  Court  in  the  second  judicial  department, 
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entered  March  10,  llM)i),  in  favor  of  defendants,  upon  the 
submission  of  a  controvei-sy  under  section  127i>  of  the 
Code  of  Civil  Procedure,  jus  to  the  proper  construction  of 
an  agreement  for  the  sale  of  land. 

Charles  Stewart  Butler  for  appellants. 

George  M,  MackeUar  for  respondents. 

Judgment  reversed  and  judgment  ordered  for  plaintiffs 
on  the  submitted  controversy,  without  costs  to  any  party, 
on  dissenting  opinion  of  Miller,  J.,  l)elow. 

Concur:  Cullp:x,  Ch.  J.,  Gray,  Haight,  Vanx,  Wer- 
ner, HiscocK  and  Collin,  JJ. 


Martin  J.  Doyle,  Respondent,  v.  The  City  of  Troy, 

Appellant. 

Dof/Ie  V.  ('itf/  of  Troy,  1^8  App.  Div.  650,  affirmed. 
(Arj^ued  June  7,  11)11;  decided  June  16,  1011.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entei-ed 
May  10,  IJMO,  reversing  a  judgment  in  favor  of  defend- 
ant (*nt(a'ed  uiK)n  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  and  granting  a  new  trial  in  an  action  to 
recov(»r  for  jxTsonal  injuries  alleged  to  have  been  sus- 
tained through  the  defendant's  negligence. 

George  B.  Wellhujton,  Corporation  Counsely  for 
appellant. 

Cornelius  Ilannan  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
api)ellant,  with  costs  in  all  courts;  no  opinion. 

Concur:  Cullex,  Ch.  J.,  Gray,  Haight,  Vann,  Wer- 
ner. His(  OCK  and  CoLUX,  JJ. 
40 
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ACCOXTNTIKa. 

8ee  Matter  of  Malone  (Mem.),  516;  ViHan  v.  Steers  (Meni.)t  528: 
N.  Y.  Automobile  (U),  v.  Franklin  (Mem.),  557;  Matter  of 
Gunther  (Mem.),  013. 

Surro^te  has  no  power,  upon  accounting  of  administratrix,  to 
determine  the  validity  of  a  bill  of  sale  ^iven  to  her  by  the  intestate 
before  his  death. 

See  Surrogate's  Court,  1,  2. 

ALIMONY. 

See  Smither  v.  Smither  (Mem.),  619. 

APPEAL, 

1.  When  facts  will  not  be  reviewed  on  appeal  from  reversal  by 
Appellate  Division,  When  in  an  action  for  specific  performance 
it  does  not  appear  in  the  order  that  a  reversal  by  the  Appellate 
Division  was  upon  the  facts,  it  must  be  presumed  that  the  judg- 
ment was  not  reversed  upon  a  question  of  fact,  but  upon  the  law 
only.  (Code  Civ.  Pro.  §  1338.)  Tnis  limits  the  inquiry  in  the  Court 
of  Appeals  to  a  consideration  of  whether,  upon  the  dec'ision  upon 
the  facts,  the  legal  conclusion  follows  that  the  successful  party  is 
entitled  to  the  relief  awarded,  whether  any  material  finding  of  fact 
is  without  evidence  to  support  it,  and  whether  any  material  error 
was  committed  in  the  admission  or  exclusion  of  evidence.  McKinley 
V.  Hesse  n,  24 

2.  Appellate  Division  —  Effect  of  dissent  on  question  of  law. 
That  a  member  of  the  Appellate  Division  dissents  on  a  question 
of  law  does  not  show  that  he  affirms  the  disposition  of  a  cause  on 
questions  of  fact.    Taylor  v.  Higgs,  66 

8.  Court  of  Appeals  has  no  Jurisdiction  to  review  action  of 
Supreme  Court  on  question  of  ladies.  The  Court  of  Appeals  has 
no  jurisdiction  to  review  a  reversal  by  the  Appellate  Division  of  an 
order  of  Special  Term,  dismissing,  on  the  ground  of  laches,  a  writ 
of  certiorari  to  review  an  assessment  for  tiixation,  since  discretion 
to  pass  upon  the  question  of  laches  rests  in  both  branches  of  the 
Supreme  Court.  People  ex  rel.  Merchants^  Nat.  Bank  v.  P^irdy 
(Mem.).  599 

See  Wilson  v.  Nfvins  (Mem.),  536;  Buchholz-Hill  Transp.  Co.  v. 
^oarfer  (Mem.),  537;  Tuscarora  L.  &  I.  Co.  v.  Millar  (M.em.)y 
537;  Taylor  v.  Guinan  (Mem.),  538;  Manning  v.  Grant 
(Mem.),  538;  Belftr  v.  Ludlow  (Mem.),  539;  Gottlieb  v. 
Altschuler  (Mem.),  540;  Bluemner  v.  Garvin  (Mem.),  540; 
Lings  Y.  Blodgett  &  Orswell  Co.  (Mem.),  541;  Van  Alstine 
V.  Syracuse  R.  T  Ry.  Co.  (Mem.),  541;  N.  F.  State  Nat. 
Bank  v.  Whitehall  W.  P.  Co.  (Mem.),  542;  Willsonv.  Faxon, 
Williams  &  Faxon  (Mem.),  542;  Butts  v.  Carey,  (Mem.), 
565;  Miller  X.  Campbell  (Mem.),  565;  de  Verestegui  y.  Levy 
(Mem.),  566;  McCormick  v.  Thompson  (Mem.),  566;  Ziegfeld 
V.  Norworth  (Mem.),  580;  Westminster  Presby,  Church  v. 
Presbytery  of  N.  Y.  (Mem.),  581;  United  B.  if.  Co.  v.  Citi' 
of  New  York  (Mem.),  582;  Barsonv.  Mulligan  (Mem.),  582; 
Sire  V.  Furst  (Mem.),  583;  Sabatino  v.  Roihling  Const.  Co. 
(Mem.)  584;  Spencer  v.  Order  of  Golden  Seal  (Mem.),  584; 
Przeczewski  v.  Bardsley  (Mem.),  585;  People  v.  Braum 
(Mem.),  585;  Fearing  v.  Van  Sinderen  (Mem.),  586;  McMahon 
V,  Smith  (Mem.),  687;  Forster  v.  Heckscher  (Mem.),  619. 
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APPELLATE  DIVISION. 

When  facto  will  not  be  revieweil  on  appeal  from  reversal  by 
Appellate  Division. 
See  Appeal,  1. 

Effect  of  dissent  on  question  of  law. 
See  Appeal,  2. 

APPORTIONMENT  ACT. 

Validity  of  Apportionment  Act  passed  at  extraordinary  session  of 
legislature. 

See  Constitutional  Law,  4, 

ASSESSMENT. 

Certiorari  to  review  assessment — relator  must  show  affirmatively 
that  assessment  is  excessive. 
See  Tax,  8. 

ASSIGNMENT. 

See  Matter  of  mi  it  net/  (Mem.),  580. 

ASSOCIATIONS. 

See  Lee  v.  Nevins  (Mem.),  535;    Wright  v.   Knights  of  Macpa- 
bees  (Mem.),  SoO. 

BAGGAGE. 

When  railroad   commny   liable  for  loss  of  money  and  jewelry 
taken  from  suit  ca,se  while  in  custody  of  its  trainimm. 
See  Bailment,  1-6. 

BAILMENT. 

1.  When  non-delitery  of  goods  prima  facie  evidence  of  negli- 
gence. Where  a  bailee  of  (i^oods,  although  liable  to  their  owner  for 
loss  only  in  case  of  negligence,  fails,  nevertheless,  upon  their 
beins:  demanded,  to  deliver  them  or  account  for  such  non-delivery, 
or  where  there  is  a  total  default  in  delivering  or  accounting  for  the 
goods,  this  is  to  be  treated  as  prima  farne  evidence  of  negli- 
gence. It  is  presumed  in  such  case  that  the  bailee  has  exclusive 
knowledge  of  the  facts  and  that  he  is  able  to  give  the  reason  for 
his  nonHielivery,  if  any  exist,  other  than  his  own  act  or  fault,  or 
that  he  actually  retains  the  g(K )ds  and  by  his  refusal  converts 
them.     Hasbrouck  v.  N.  Y.  C.  &  IL  R  It  R,  Co,  363 

2.  When  railroad  company  liable  for  loss  of  money  andJetDelry 
taken  from  suitcase  while  in  cttstodyof  its  trainman.  Where  a 
passenger,  carrying  a  dress  suit  case  containing  necessary  traveling 
expenses  and  diamond  rings  suitable  for  her  personal  use,  asked 
the  conductor  to  send  some  one  to  take  the  suit  case  from  the 
train  at  her  station,  and  afterward  delivered  the  suit  case  to 
a  traimiian  who  came  to  help  her  and  did  not  see  it  again  until 
he  returned  it  to  her  on  the  platform  with  the  money  and  rings 
missing,  in  legal  elTect  it  was  the  same  as  if  the  defendant, 
personified,  had  taken  it.  Its  possession  was  that  of  a  bailee,  and 
the  law  of  bailments  measures  its  obligation  to  the  plaintiff  in 
regard  to  her  property.  The  law  requires  the  defendant  to  return 
all  the  property  intact,  or  to  explain  its  loss  in  some  satisfactonr 
way.  Id, 

3.  Contributory  negligence  of  bailor  immaterial  in  absence  of 
explanation  of  non-deli  eery  by  bailee.  The  law  does  not  require 
a  bailor  in  an  action  against  a  bailee  to  answer  a  possible  explana- 
tion of  the  latter  in  advance  of  its  being  made,  and  which  in  fact 
might  never  be  made.    8uch  an  action  rests  on  the  presumption 
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BAILMENT^  Continued, 

arising  from  delivery,  demand  and  refusal,  without  affirmative 
proof  of  negligence  in  any  respect.  The  fact  that  the  suit  case  was 
not  strapped  or  locked  does  not  raise  the  question  of  contributory 
negligence.  la. 

4.  Railroads  —  Contract  of  carriage  carries  with  it  duty  to 
transport  reasonable  amount  of  baggage.  The  contract  to  trans- 
port the  plaintiff  carried  with  it  the  duty  of  transporting  a  reastm- 
able  amount  of  hand  baggage,  such  as  is  conmionly  taken  by 
travelers  for  their  personal  use,  the  quantity  and  value  depending 
upon  station  in  life,  object  of  the  journey  and  other  considerations. 

Id, 

5.  Limitation  as  to  value  of  baggage  not  applicable  to  hand  bag- 
gage, A  clause  in  a  railroad  ticket  that  plaintiff  is  limited  to  a 
recovery  of  $100  for  baggage  applies  only  to  baggage  that  is  regu- 
larly checked  and  not  to  hand  baggage  retained  in  the  possession 
of  the  passenger,  except  temporarily  in  getting  on  and  off  of 
trains.  Id, 

6.  When  claim  of  exemption  under  Public  Service  Commissions 
Law  cannot  be  sustained,  A  claim  of  exemption  from  all  damages 
in  excess  of  $150  made  under  the  Public  Service  Commissions  Law 
(L.  1907,  ch.  429,  §  38)  cannot  be  sustained,  where  the  ticket  of  the 
plaintiff  called  for  transportation  in  part  in  the  state  of  Massa- 
chusetts, the  suit  case  was  delivered  to  the  defendant's  trainman 
in  that  state,  the  implied  demand  for  re-delivery  was  made  there 
and  the  loss  occurred  there.  In  such  case  the  laws  of  Massa- 
chusetts, which  in  the  absence  of  proof  are  presumed  to  be  the 
common  law  of  the  land,  must  control  the  amount  of  damages.    Id, 

BILLS,  NOTES  AND  CHECKS. 

See  Stewart  v.  Garford  (Mem.).  561;  Sweeting  v.  Iroquois 
China  Co.  (Mem.),  563;  Mar Kc liar  v.  Thompson  (Mem.), 
576.) 

Payment  by  one  of  the  joint  and  several  makers  of  a  note  does 
not  flSff e(!t  a  defense  of  the  Statute  of  Limitations  as  to  the  others  — 
when  allegation  of  payment  does  not  preclude  defense  of  Statute  of 
Limitations. 

See  Limitation  of  Actions,  1,  2. 

Release  under  seal  as  defense  to  promissory  note. 
See  Relkase,  3. 

BLASTING. 

When  contractors  not  liable  for  deiith  of  city  insi>ector  caused  by 
explosion. 

See  Neoligence,  2. 

BREACH  OF  PROMISE. 

Unchastity  of  plaintiff  as  defense  — when  testimony  of  plaintiffs 
good  reputation  inadmissible. 
See  Evidence,  2,  8. 

BROKERS. 

When  ratification  of  acts  of  stockbroker  question  for  jury. 
See  Principal  and  Aoent,  1,  2. 

When  broker  has  produced  a  person  re^idy  and  willing  to  pur- 
chase property  upon  the  vendor's  terms  the  latter  is  liable  for 
broker  s  commissions. 

See  Principal  and  Aoent,  3. 
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BBOKEBS  —  Continued. 

When  sale  of  real  estate  is  defeated  by  unreasonable  imposition 
of  new  terms  by  the  vendor,  the  broker  is  entitled  to  compensation. 

8ee  Principal  akd  Agent,  4. 

CABBIEBS. 

See  Gore  v.  N,  Y,  t\  rf-  //.  R,  R,  R.  Co,  (Mem.),  528. 

When  railroad  company  liable  for  loss  of  money  and  jewelry  taken 
from  suit  case  while  in  custody  of  its  trainman  -  contributory  nei?1i> 
gence  of  passengrer  immaterial  in  absence  of  explanation  of  non-deliv- 
ery —  contract  of  carriage  carries  with  it  duty  to  transport  reasonable 
amount  of  baf^K'^^^*  —  limitation  as  to  value  of  baggage  not  appli- 
cable to  that  (yirried  by  hand  —  when  claim  of  exemption  under 
Public  Service  Commissions  Law  cannot  be  sustained. 
See  Bailment,  1-6. 

CERTIORARI. 

To  review  assessment  —  relator    must  show   affirmatively  that 
assessment  is  excessive. 
8ee  Tax,  3. 

CHATTEL  MORTGAGE. 

Failure  to  refile  mortgage  does  not  render  it  invalid  against  cred- 
itors of  mortgagor,  if  mortgagee  takes  mortgaged  proi>erty  into  his 
possession  before  the  year  expires. 
See  MORTGAeK. 

CITIES. 

When  city  has  no  jiower  to  enact  ordinance  in  conflict  with  order 
of  public  service  commission. 

See  Public  Skrvick  Commissions,  1,  2. 

CrVlL  SERVICE. 

1.  New  York  {(•ity  of)  —  Cause  ajtaig  tied  for  the  remor^al  of  a  per- 
son holding  a  poffition  in  the  classified  civil  service  of  New  York 
city  must  he  substantial.  The  cause  assigned  for  removal  under 
section  1543  of  the  Greater  New  York  charter  (L.  1901,  ch.  466)  of  a 
person  holding  a  position  in  the  classified  civil  service  must  be 
substantial  and  not  shtidowv.  The  cause  assigned  must  be  stmie 
dereliction  on  the  part  of  the  subordinate,  or  neglect  of  duty,  or 
something  affecting  his  character  or  fitness  for  the  position.  The 
proceeding  is  not  a  mere  form  to  precede  a  predetermined  removal. 
Matter  of  Griffl II  v.  Thomjison,  104 

2.  Inmifflcieuct/  of  charges  to  iparrant  removal  of  civil  service 
employee.  An  assistant  engineer  in  the  department  of  wat4?r 
supply,  gas  and  electricity  was  removed  by  the  coumiissioner  of  the 
department  upon  three  charges  made  by  its  chief  engineer.  One 
charge  was  to  the  effect  that  when  the  chief  engineer  called  on  the 
assistant  to  turn  over  his  work,  records  and  force  to  another  man 
he  was  guilty  of  insubordination  because  he  '*  respectfully  "  pro- 
tested against  putting  some  one  else  in  charge  of  his  work  and 
against  any  attempt  to  remove  him,  and  demanded  that  he  be  con- 
tinued and  retaine<l  in  his  present  position.  Another  was  to  the 
effect  that  he  denied  that  he  had  signed  the  imvroUs  for  certain 
employees  w^hen  in  fact  he  had  so  signed  them,  ft  is  not  charged 
that  he  improperly  signed  these  payrolls  or  that  he  willfully  or  for 
any  purp)sos  of  fraud  or  deception  denied  signing  them,  or  that 
the  city  in  anyway  sufferwl  either  from  his  signing  the  payrolls  or 
from  the  denial  that  4ie  had  signed  them.  Another  charge'accused 
him  of  *'  insubordination  "  because  he  ordered  men  under  his  con- 
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trol  to  do  certain  work  "  not  only  without  the  direction  or  authority 
of  the  Chief  Engineer  of  the  department  but  without  the  knowl- 
edge of  the  latter."  As  to  the  latter  charge  it  appears  that  what 
was  done  by  the  assistant  was,  or  might  be  assumed  to  have  been, 
authorized  by  the  deputv  commissioner.  Held,  that  the  removal 
was  in  disre^^d  of  the  rules  which  protected  the  person  so  removed 
under  the  civil  service.       •  Id, 

See  People  ex  rel.  Walker  \,  McAneny  (Mem.),  551;  People  ex 
rel.  Wood  v.  Dept  of  Health  (Mem.),  610. 

CODE  OF  CIVIL  PBOCEDTTBE. 

1.  ^  829  —  Evidence  —  Erroneous  admission  of  testimony  against 
decedent.  Testatrix  commenced  an  action,  which  was  continued  by 
her  executrix  as  substituted  plaintiff,  to  recover  personal  property  in 
the  possession  of  defendants  who  claimed  it  under  an  alleged  agree- 
ment by  which,  in  consideration  of  caring  for  said  test^itrlx  during 
her  lifetuue,  defendants  were  to  have  the  joint  use  of  said  proi>erty 
with  testatrix  during  her  lifetime  and  title  thereto  upon  her  death. 
Testatrix  in  a  deposition  taken  before  her  death,  which  was  admitted 
in  evidence,  testified  **  that  at  the  time  of  the  refusal  of  the  defend- 
ants to  deliver  the  propertv  to  her  she  had  never  parted  with  the 
ownership."  Held,  that  this  does  not  relieve  a  defendant  from 
incompetency  under  the  sttitute  (Code  Civ.  Pro.  §  829)  so  as  to 
permit  her  to  testify  to  a  personal  transaction  with  the  decedent  to 
the  eflfect  that  the  decedent  had  agreed  to  devise  certain  real  estate 
to  the  witness  for  her  services,  or  that  falling  so  to  do  the  dece- 
dent would  compensate  her  by  leaving  her  by  will  an  amount  in 
cash  or  securities  equal  in  value  to  such  real  estate.  Adenaw  v. 
Piffard,  122 

2.  §  840  —  Release  —  ConstruMon  and  effect  of  general  release  of 
indebtedness  under  seal.  Neither  a  receipt  nor  a  release  is  a  contract 
or  an  executory  instrument;  they  are  merely  declarations  or  admis- 
sions in  writing,  and  hence  the  modification  of  the  statute  (Code  Civ. 
Pro.  §  840)  with  reference  to  seals  upon  executory  instruments,  by 
which  they  are  made  only  presumptive  evidence  of  a  sufficient  con- 
sideration, does  not  extend  to  releases,  which,  when  under  seal, 
continue  to  be  conclusive  evidence  of  a  sufficient  consideration.  It, 
therefore,  follows  that  liquidated  and  undisputed  claims  or  accounts 
can  be  discharged  by  payment,  or  by  the  creditor  executing  a  release 
under  seal,  by  which  he  precludes  himself  from  attacking  the  consid- 
eration for  the  release.    Stiebel  v.  Grosherg,  266 

3.  §  1338 — When  facts  will  not  be  reviwed  on  appeal  from  rever- 
sal by  Appellate  Division,  When  in  an  action  for  specific  per- 
formance it  does  not  appear  in  the  order  that  a  reversal  by  the 
Appellate  Division  was  upon  the  facts,  it  must  be  presumed  that 
the  judgment  was  not  reversed  upon  a  question  of  fact,  but  upon 
the  law  only.  (Code  Civ.  Pro.  §  1338.)  This  limits  the  inquiry  in 
the  Court  of  Appeals  to  a  consideration  of  whether,  upon  the 
decision  upon  the  facts,  the  legal  conclusion  follows  that  the  suc- 
cessful party  is  entitled  to  the  relief  awarded,  whether  any  mate- 
rial finding  of  fact  is  without  evidence  to  supp)rt  it,  and  whether 
any  material  error  was  committed  in  the  admission  or  exclusion  of 
evidence.    McKinley  v.  Hessen,  24 

4.  §  1669 — Foi'cible  entry  and  detainer — Action  for  treble  dam- 
ages— Wlien  judgment  for  forcible  detainer  cannot  be  sustained. 
In  an  action  for  treble  dauuiges  for  forcible  entry  ujK>n,  or  detainer 
of  real  property,  the  plaintiff  must  give  proof  of  facts  which  will 
bring  the  case"  within   the  provisions  of  the  statute  (C(Kle  Civ. 
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CODE  OF  CrVlL  'PTLOCISDJTRE  —  Confhitferi. 

Pro.  ^  1609),  and  where  in  Kiieh  an  action  the  entry  was  shown  to 
l>e  peaceable  and  under  Icfral  process,  and  the  evidence  disclo>t'S 
that  there  was  no  fon*e  used  to  keep  the  pbiintifT  out  of  the  i)reni- 
ises  and  that  he  was  not  in  fear  of  any  i>ersonal  violence,  a  judj?- 
nient  against  the  defendant  for  the  forcible  detainer  of  the  preuii>4*> 
cannot  be  sustained.    Ilallock  v.  N,  Y,  C,  d-  H,  It  It  H.  Co,     2<U 

5.  J^  li^fiG— Construction  of  foreign  irill  trn7isftrrivg  real  pmjt- 
etiy  within  the  state.  The  Code  of  Civil  PnK'tnlure  (j;  186t))  eApre>sly 
authorizes  an  lU'tion  to  determine  the  validity  and  construction, 
or  effect,  of  a  will  uniler  the  laws  of  this  state,  of  a  testamentary 
disi)osition  of  real  proi>erty  situated  within  it,  and  though  the  will 
was  made  in  another  state,  its  interpretation  and  effect,  so  far  as 
it  relates  to  the  real  proi>erty  within  this  state,  is  to  be  deteruiiiuHl 
by  the  courts  of  this  state,  and  their  decision  is  conclusive.  Montf- 
peny  v.  Monypeny.  k) 

CODE  OF  CRIMINAL  PBOCEDTTRE. 

1 .  g  428  —  \Vh  e  n  Ju  ry  may  be  (J isch  a  rged  / n  crim  ina  1  ease.  Si  i  ice 
the  enactment  of  section  428  of  the  Code  of  Criminal  Procedure,  a 
iury  which  hiis  retired  to  C4)nsider  its  verdict  in  a  criminal  case*  can 
be  lawfully  discharged  by  the  court,  for  failure  to  agree,  only  as 
therein  provided,  and  from  the  i)lain  language  of  the  statute  it 
appeiirs  that  it  was  not  the  intention  of  the  legislature  to  permit 
the  court  to  exercise  dis<Teti(»n  in  discharging  a  jury  at  any  }X)int 
of  time  prior  to  a  declaration  by  them  of  their  inability  to  agree. 
People  exrel.  Stabile  v.  Warden,  etc.  *  Vi^ 

2.  Idem — Improper  disdiarge.  Where,  after  the  jury  ujx)n  a 
murder  trial  had  deliberated  less  than  five  liours,  the  trial  judge, 
without  cx^nsultation  with  the  defendant  or  his  counsel  and  without 
defendant  or  his  counsel  being  informed  of  the  purpose  there*»f, 
and  without  the  jury  re(|uestiiig  it,  summoneil  the  jury  into  court 
and  asked  the  foreman  if  they  had  agreed  upon  a  verdict,  to  which 
the  foreman  replie<l,  *'  not  as  yet,*"  whereupon  the  judge  dischargtsl 
them,  such  discharge  was  n<)t  a  reasonable  exercise  of  the  power 
vested  in  the  courts  by  section  428.  Id. 

COMMISSIONS. 

fSee  Colwf'll  V.  Allf  n  Foundry  Co.  (Meiu.).  TrZik  Strafis  v.  Cum- 
ber land  Realty  (Jo.  (Mem.),  504. 

When  broker  has  produce<l  a  y>erson  ready  and  willing  to  pur- 
chase proj>erty  upon  the  vendor's  terms  the  latter  is  liable  tor 
commissions. 

See  Prixcipal  and  Agent,  3. 

When  siile  of  rt^al  estate  is  defeated  by  unreasonal)le  im])ositiou 
of  new  terms  by  the  vendor  the  broker  is*  entitled  to  compensjition. 
See  Principal  and  Agent,  4. 

COMPROMISE. 

(/ompromise  of  action   induced   by   fraud  —  in  onler  to  recover 
damages  c4Uise<l  thereby  plaintiff  must  show  that  she  ha<i  a  valid 
and  existing  claim  {igainst  defendant  at  time  of  compromise. 
See  Fraud. 

CONDEMNATION  PROCEEDINGS. 

See  at  If  of  (Genera  v.  Hen^son  (Mem.),  54^");  Matt*- r  of  Sitnmfms 
(Mem.),  000;  Matttr  of  City  of  New  York  (Mem.),  007:  Mat- 
ter of  City  of  New  York  (Mem.),  012. 
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CONFESSIONS. 

Extent  of  prelimiruiry  examination  of  witness  by  whom  confes- 
sions are  to  be  proved/ 
>S'ee  Crimes,  14. 

CONSOLIDATED  LAWS. 

rA.  24.    t^ee  Session'  Laws,  8.  , 

Ch.  25.  See  Session  Laws,  10. 

Ch.  48.  See  Sessiox  Laws,  5,  G. 

C?i.  50.  See  Session  Laws.  9. 

Ch.  64.  See  Session  Laws,  2. 

CONSTITUTIONAL  LAW. 

1.  lucaUdity  of  statute  {General  Municipal  Iaiw,  %  85)  reqtnring 
certain  transient  retail  dealers  to  obtain  licences  from  local 
authorities  before  doing  business.  Section  85  of  the  General 
Municipal  Liiw  (Consol.  Laws,  chap.  24).  which  provides  that  no 
I)erson  shall  conduct  a  transient  retail  business  in  any  store  in 
any  city  of  the  third  class,  village  or  town  of  this  stjite  for  the  sale 
of  goods  which  shall  be  represented  or  advertised  as  a  bfinkrujit 
stock,  or  as  assigned  stock,  or  as  g<KKls  damaged  by  fire,  water  or 
otherwise,  or  by  any  such  like  representation  or  device,  without 
first  taking  out  a  license  therefor,  cannot  be  sustained  as  an  exer- 
cise of  either  the  police  power  or  of  the  power  of  taxation,  and, 
hence,  is  unconstitutional  and  the  action  of  city  authorities  there- 
under invalid.    People  ex  re  I.  Moskowitz  v.  Jenkins.  53 

2.  Change  in  grade  of  streets  and  high  trays  — Interest  on 
(ifrardsfor  damages  VAinsed  thereby — Constitutionality,  construe- 
tion  and  effect  of  statute  {L.  1910,  ch.  101)  proriding  for  interest  on 
such  awards  —  Statute  extends  to  awards  for  all  damages  sus- 
tained, whether  in  the  future  or  in  the  jjast.  Chapter  701  of  the 
Laws  of  1910,  adding  section  59a  to  the  Highway  Ijaw  (Cons.  Ijjiws, 
ch.  25),  providing  for  interest  on  awards  for  damages  sustained  by 
reason  of  change  of  grade  of  a  street  or  highway,  is  not  a  local  but  a 
general  law  and  does  not  violate  section  16  of  article  3  of  the  State 
(constitution;  as  the  act  is  general  the  fonu  of  the  title  is  unim- 
jM)rtant,  since  a  general  a<?t  requires  an  enacting  clause  only,  nor 
IS  it  a  city  law  in  any  sense,  but  a  general  law  o|)erating  throughout 
the  state.  The  intention  in  this  instance  depends  on  the  language 
of  the  act  reiid  in  the  light  of  the  prevkms  decisions  of  the  courts 
and  the  history  of  legislation  uix)n  the  subject.  It  embraces  in 
terms  all  awards  thereafter  made  and,  as  it  is  not  luuited  to  dam- 
ages previously  sustained,  it  extends  to  all  damages  whenever  sus- 
tained whether  in  the  future  or  the  pjist.  The  fact  that  the  legis- 
lature had  theretofore  provided  for  the  imyment  of  damages  to  the 
owners  of  property  already  caused  in  theory  though  not  yet  inflicted 
in  fact  bv  reason  of  change  of  grade  of  a*  street,  and  did  not  then 
provide  for  the  pay ment  of  interest,  does  not  invalidate  subsequent 
legislation  which  provides  for  interest  on  the  award.  People  ex  rel. 
Central  Trust  Co.  v.  Prendergast.  188 

3.  Statute  authorizing  municipal  corporation  to  pay  just  claim, 
not  in  conflict  loith  section  10  of  article  8  of  State  (Jonstitution. 
The  legislature  hits  all  the  power  of  legislation  there  is,  except 
as  limited  by  the  Constitution,  either  expressly  or  by  necessiiry 
implicaticm,  and  it  is  well  settled  that  a  statute  authorizing  the 
payment  by  municipjil  cortK)rations  of  claims  founded  in  justice 
nnil  supported  by  a  moral  obligation  does  not  conflict  with  section 
10  of  article  8  of  the  State  Constitution.  Id. 
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CONSTITTTTIONAL  IjAW  —  Continued. 

4.  State  senatorial  and  assembly  districts — Apportionment  at 
extraordinary  session  o/1907  {chapter  727) — Action  to  review  such 
apportionment  not  maintainable  against  attorney-general^  gov- 
ernor, president  of  senate  and  speaker  of  assembly  —  Taxpayer's 
action  to  restrain  election  expenditures  about  to  be  incurred  for 
elections,  under  said  statute,  cannot  befnaintained—  Objection  that 
statute  was  passed  at  extraordinary  session  of  legislature  untenable. 
Three  proceedings  were  brought  to  have  the  l^slative  apportion- 
ment act  passed  in  1907  (Ch.  727)  declared  unconstitutional  and  void, 
and  to  have  the  election  to  be  held  in  November,  1911,  conducted  in 
conformity  with  the  apportionment  made  by  the  Constitution  of 
1895.  Held,  First,  there  was  then  no  warrant  for  the  maintenance  of 
such  a  proceeding  against  the  attorney-general,  the  governor  of  the 
state,  tne  president  of  the  senate  and  the  speaker  of  the  assembly. 
Second,  a  taxpayer's  action  to  restrain  expenditures  by  boarths  of 
election  in  the  enforcement  of  the  law  cannot  be  maintained, 
and  an  application  for  an  injunction  therein  was  properly  denied. 
Eq|uity  has  no  Jurisdiction  over  contests  for  public  office.  Third, 
neither  such  action  nor  proceeding  can  be  maintained  by  reason  of 
laches  on  the  part  of  the  moving  parties.  On  application  for  a 
mandamus  to  the  secretary  of  state  coumianding  that  officer  to 
transmit  election  notices  in  accordance  with  the  apportionment  of 
1895  and  not  with  that  prescribed  by  the  act  of  IWl.htld^  first, 
that  the  placing  of  the  counties  of  Richmond  and  Kockland  in 
the  same  senatorial  district  complies  as  nearly  as  possible  with  the 
constitutional  provision  on  the  subject;  second,  that  the  objection 
that  the  apportionment  was  made  at  an  extraordinary  session  of 
the  legislature  is  not  well  founded.    Matter  of  Reynolds.  -430 

CONTRACT. 

1.  Alleged  agreem^ent  by  decedent,  in  lifetime,  as  to  dispos^ition 
of  estate  by  will — Evidence  examined  and  held  insufficient  to  estab- 
lish such  agreement.  The  claim  of  the  plaintiffs  is  that,  being 
dissatisfied  with  the  terms  of  the  will  of  their  father,  and  threat- 
ening to  contest  its  probate,  his  widow  promised,  in  consideration 
of  their  allowing  the  will  to  go  to  probate,  to  leave  them  on  her 
decease  all  the  property  she  had  received  from  her  husband.  No 
objet^tions  had  been  filed  to  the  probate  of  the  will,  nor  does 
there  seem  any  ground  on  which  even  a  plausible  contest  might 
have  been  made.  There  is  no  claim  that  the  father  was  in  any 
way  incompetent  to  make  a  will,  and  the  trial  court  found  not 
only  that  he  was  of  sound  and  distK)sing  mind  and  memory,  but 
that  the  execution  of  the  will  was  not  procured  by  reason  of  any 
undue  influence.  Held^  that  although  a  divorce  obtained  by  the 
w^idow  from  a  former  husband  was  void  this  would  not  affect  the 
validity  of  the  testamentary  dispositions  in  her  favor,  and  that 
the  plaiiitjffs  must  fail  in  their  action  to  enforce  the  alleged  con- 
tract. Such  contracts  should  be  in  writing,  and  the  writing  should 
be  produced,  or,  if  based  upon  parol  evidence,  it  should  be  given  or 
corroborated,  in  all  substantial  particulars  by  disinterested  wit- 
nesses.    Taylor  v.  Higgs.  65 

2.  Incompetent  evidence,  A  sister  of  the  decedent  and  a  benefici- 
ary under  his  will,  while  testifving  to  the  alleged  promise  of  the 
widow,  stated  that  she,  also,  had  agreed  to  leave  to  the  plain- 
tiffs all  of  the  property  bequeathed  to  her  by  her  brother.  There- 
after the  witness  was  permitted  to  testify  that  she  had  made  a  will 
to  that  effect,  which  latter  statement  was  received  under  objection 
and  exception.  Held,  that  it  was  erroneously  aihiiitted;  that  no 
declaration  of  the  witness  that  she  intended  to  leave  property  to 
her  nieces,  nor  any  act  of  hers  in  conformity  with  such  declaration, 
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CONTRACT  —  Continued, 

would  tend  to  prove  that  the  deceased  had  made  a  similar  promise 

or  agreement  as  to  her  property.  Id, 

3.  When  Statute  of  Limitations  begiiis  to  run  against  cause  of 
action  thereon.  The  general  rule  is  that  a  right  of  action  does  not 
accrue  upon  a  contract  until  it  is  executed,  or  payment  thereunder 
becomes  due  by  its  teniis,  and  the  Htatute  of  Liuiitations  does  not 
commence  to  run  until  that  event  happens.    Qa  Nun  v.  Palmer.    483 

4.  Contract  to  care  for  decedent  in  consideration  of  sum  to  he  paid 
from  her  estate.  Plaintiff  seeks  to  recover  upon  a  contract  made 
with  defendant's  decedent,  which  reads  as  follows:  "  Not.  23,  1899  — 
I,  Mary  F.  Ga  Nun,  do  promise  to  care  for  Jane  M.  Hands  in  sick- 
ness and  health  as  long  as  she  lives.  I,  Jane  M.  Sands,  do  promi.se 
to  pay  Mary  F.  Ga  Nun  $70.00  a  month  for  the  supi)ort  of  the  house 
and  her  clothes  as  long  as  I  live,  and  at  my  death  she  is  to  havQ 
$20,000  that  she  will  find  in  the  safe  deposit  in  New  York,  and  she 
is  to  take  my  keys  and  distribute  the  packages  in  box  as  they 
are  marked,  and  all  my  clothing  and  wearing  apparel  and  silver. 
In  short,  everything  in  the  house  shall  be  Mary  F.  Ga  Nun's. 

**  (Signed)  JANE  M.  SANDS." 

The  trial  court  found  that,  in  pursuance  of  such  contract,  the 
plaintiff  undertook  the  ciire  and  maintenance  of  the  decedent; 
that  there  was  a  breach  of  the  contract  by  decedent  in  the  early 
part  of  May,  1900,  at  which  time  she  left  the  house  of  the  plaintiff 
with  the  intention  of  never  returning  to  reside  with  the  plaintiff, 
and  with  the  intention  of  never  permitting  the  plaintiff  to  care  for 
her  and  afterwards  entered  into  a  similar  oral  contract  with  defend- 
ant- that  she  continued  to  reside  with  the  defendant  until  she  died 
on  August  17,  1906,  leaving  a  will  in  which  she  made  the  defendant 
her  sole  legatee  and  devisee,  and  appointed  her  sole  executrix,  after 
which  this  action  was  commenced.  Held^  that  the  plaintiff's  right 
of  action  to  recover  the  $20,0(K)  stipulated  in  the  contract  was  not 
barred  by  the  Statute  of  Limitations.  Id, 

See  Hosiery.  U.  S.  Fidelity  &  Qunranty  Co.  (Mem.),  521;  Hed- 
den  ('oust.  Co.  v.  Ross itfv  Realty  Co.  (Mem.),  522;  Whipple 
V.  Lyons  B.  S.  R.  Co.  (Mem.),  522;  Baryta  v.  Lohrke  (Mem.), 
662;  Schlesinger  Co.  v.  Kit  inert  Rubhtr  Co.  (Mem.),  573; 
Street  v.  Gait  (Mem.),  o75;  Wire  cf*  Telephone  Co,  v.  Water- 
bury  Co.  (Mem.),  576;  Rubber  Trading  Co.  v.  Fisk  Rubber 
Co.  (Mem.),  579;  Oj)enhym,Y.  ChainberliU'Johnson-Du  Bose 
Co,  (Mem.),  623. 

Place  of  payment  of  indebtedness. 
See  Debtor  and  Crkditor,  1-3. 

Action  for  breach  of  promise  of  marriage  —  unchustity  as  a  defense 
—  when  testiiiumy  of  plaintiflTs  gcKxl  reputation  imidiuissible. 

See  EVIDEXCE,  2,  3. 

Action  for  damages  upon  contractor's  default  in  building 
contract. 

See  Evidence,  6,  7. 

Construction  of  contnict  granting  right  to  pick  over  refuse  at 
dumps  of  street  cleaning  department. 

See  New  York  (City  of),  1. 

Of    sale— when    agreement    that  article    purcliasod    might    Iw 
exchanged,  if  not  as  warranted,  does  not  abrogate  warranty. 
See  Sals,  1,  2. 
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CONTRACT  —  Contmued. 

When  oral  agreement  for  conveyance  of  real  estate,  although  void 
under  Statute  of  Frauds,  will  be  specifically  enforced. 

See  Specific  Performaxck,  1,  2. 

Of  sale  of  a^rricultural  lands— mutual  mistake  as  to  quantity  — 
right  of  purchaser  to  recover  from  vendor  for  the  deficiency  in 
quantity. 

See  Vendor  and  Purchaser,  1. 

Action  to  enforce  specific  performance  of  contnict  to  purcliase  real 
estate. 

See  Vendor  and  Purchaser,  2. 

CORPOBATIONS. 

1.  A  stockholder  may  brlmj  an  action  for  hhiiself  and  the  other 
stockholders  to  set  aside  a  transaction  consunmMted  in  fraud  of  the 
corporation  before  he  acquii-ed  his  stock.  A  sto<^kholder  has  an 
indivisible  interest  in  the  j^roperty  and  assets  of  a  cor|K>ration  sub- 
ject to  the  discharge  of  its  obligations.  This  indivisible  interest, 
generally  speaking,  is  represented  by  certificates  of  stock  and  is 
transferred  by  their  transfer,  and  a  right  of  action  by  or  in  behalf 
of  the  corporation  for  fraud  to  set  aside  a  conveyance  of  its  assets, 
or  to  avoid  obligations  imposed  upon  it,  is  part  of  its  rights,  propertv 
and  assets  in  which  a  stocKholder  has  this  indivisible  interest  whieli 
passes  by  the  transfer  of  his  certificates.  A  stockholder  may  brin^ 
an  action  in  behalf  of  the  corporation  for  the  l)enefit  of  himself  and 
all  other  stockholders  to  set  aside  as  fraudulent  an  unproper  trans- 
action consununated  at  the  expense  of  the  corporation  before  he 
acquired  his  stock.     Foil  it  z  v.  Gould.  11 

2.  Majority  stockholder  not  liable  for  corporate  transactions. 
It  is  well  established  that  the  ownership  of  a  majority  of  the  stock 
of  a  corporation,  while  it  gives  a  certain  control  of  the  corporation, 
does  not  give  that  control  of  corporate  transactions  which  makes 
the  holder  of  the  stock  responsible  therefor.  Stojiey,  Clenelan'L 
C,  C.  &  St,  L.  R.  Co.  a52 

3.  Ownership  of  majorily  stock  of  one  railroad  company  by 
another  does  not  make  controllinf/  company  liable  for  defavJt  or  nef/- 
ligence  of  its  subordinate.  A  railrojul  cor|x>nition  is  not  resix)nsibJe 
for  the  ordinary  daily  oj>erations  of  another,  when  it  appears  that  the 
first  owns  a  majority  of  the  capital  stock  of  the  latter  and  thereby 
controls  its  corporate  orgsinization,  which,  however,  remains  legally 
distinct  and  se[>arate,  and  by  reason  of  such  stock  control  or  other 
infiuence  has  assembled  the  latter  road  with  others  into  a  transjiorta- 
tion  *'  route ''  or  system  which  is  advertised  and  known  by  the  name 
of  the  former  road,  it  further  api)earing  that  the  subordinate  railroiid 
in  all  respects  maintains  its  corporate  identity,  makes  its  own  con- 
tractvS,  keeps  its  own  accounts,  collects  its  own  revenues  and  pays 
its  own  operating  expenses,  and  that  the  only  financial  interest  of 
the  controlling  road  is  by  way  of  dividends  on  its  stock.  Id. 

Telephone  companv  may  lawfully  make  rebate  to  a  municipal 
corporation,  charitable  institutions  and  clergymen. 
See  Telephone  Companies. 

COSTS. 

See  Jones  v.  Gould  (Mem.),  549. 

COUBT  OF  APPEALS. 

When  will  not  review  facts  on  appeal  from  reversjil  by  Appellate 
Division. 

See  Appeal,  1. 
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Has  no  jurisdiction  to  review  action  of  Supreme  ("onrt  on  ques- 
tion of  laches. 
iSee  Appeal,  3. 

COURTS. 

Powers  of  Surrogates'  Courts  and  limitations  thereon. 
tSee  Surrogate's  Court,  1,  2. 

Cannot  construct  a  will  or  import  valid  provisions  therein,  when 
none  are  expressed  or  implied  by  testator. 
See  Will,  5. 

CRIMES. 

1.  Murder — Emdence  examined  and  held  sufficient  to  sustain 
verdict  of  conviction.  Evidence  upon  the  trial  of  a  defendant 
indicted  for  the  crime  of  murder  in  the  first  degree  examined  and 
held  sufficient  to  sustain  a  verdict  cxjnvicting  the  defendant  of  the 
crime  charged.    People  v.  Barnes.  77 

2.  Deliberation.  The  law  does  not  prescribe  any  particular  length 
of  time  as  necessary  for  the  deliberation  which  is  an  element  of  the 
crime  of  murder  in  the  first  degree.  It  is  only  essential  that  it  shall 
be  long  enough  for  the  perpetrator  to  decide  between  not  doing  and 
doing  the  act,  and  when  the  question  has  been  properly  left  to  the 
jury  their  conclusion  will  not  be  disturbed  unless  it  was  against  the 
evidence  or  against  the  weight  of  evidence,  or  without  evidence 
to  support  it.  Id. 

3.  Evidence — WJien  proper  to  show  that  an  imprisonment  of 
deceased  had  been  terminated  by  pardon.  Where,  upon  the  cross- 
examination  of  a  witness  for  the  prosecution,  it  was  shown  that 
the  person  who  was  killed  had  been  iiuprisoned  in  a  United  States 
penitentiary  for  breaking  into  a  post  office,  it  was  proper  to  permit 
the  prosecution  to  show  that  such  imprisonment  nad  been  termi- 
nated by  his  pardon.  Id. 

4.  Instruction  to  jury  to  disregard  testimony.  It  is  to  be  pre- 
sumed, as  a  general  rule,  that  an  instruction  to  a  jury,  th&X  testi- 
mony is  immaterial  and  of  no  probative  forc-e  and  should  not  be 
considered  by  them,  will  efface  all  prejudice,  if  any  prejudice  has 
resulted  from  such  testimony.  Id. 

5.  Exceptions  to  evidence  examined  and  overruled.  Exceptions 
by  defendant  to  the  admission  of  evidence  for  the  prosecution 
examined  and  held  that  the  admission  of  such  evidence  was  either 
within  the  sound  discretion  of  the  trial  judge  or  harmless,  or  cured 
by  instructions  to  the  jury  to  disregard  it  as  immaterial  and  of  no 
probative  force.  Id. 

6.  Defendant  cannot  be  re-tried  for  criminal  offense  after  improper 
discharge  of  jury.  Where  a  j  ury  is  arbitrarily  discharged  in  a  crim- 
inal case  without  the  consent  of  the  defendant,  and  no  circum- 
stances exist  calling  for  or  permitting  the  exercise  of  a  discretion  by 
the  court,  the  defendant  has,  by  reason  of  the  trial  that  thus  comes 
to  a  sudden  end,  been  place<l  in  jeopardy  within  the  constitutional 
provision  tliat  no  person  shall  be  subject  to  be  twice  put  in  jeopardy 
for  the  same  offense  (U.  S.  Const.  5th  Amendment;  N.  Y.  Const,  art. 
1,  §  6),  and  such  a  discharge  is  a  reason  within  the  Constitution 
why  the  defendant  should  not  be  brought  to  trial  upon  the  same 
indictment.    People  ex  rel.  Stabile  v.  Warden^  etc.  138 

7.  Jv  ry  may  be  discharged  only  as  provided  by  section  428  of  Code 
of  Criminal  Procedure.  Since  the  enactment  of  section  428  of  the 
Code  of  Criminal  Procedure,  a  jury  which  has  retired  to  consider 
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its  verdict  in  a  criminal  case  can  be  lawfully  discharged  by  the 
court,  for  failure  to  agree,  only  as  therein  provided,  and  from  the 
plain  language  of  the  statute  it  appears  that  it  was  not  the  inten- 
tion of  the  legislature  to  permit  tne  court  to  exercise  discretion  in 
discharging  a  jury  at  any  point  of  time  prior  to  a  declaration  by 
them  of  their  inability  to  agree.  Id. 

8.  Improper  discharge  of  jury.  Where,  after  the  jury  upon  a 
murder  trial  had  deliberated  less  than  five  hours,  the  trial  judge, 
without  consultation  with  the  defendant  or  his  counsel  and  with- 
out defendant  or  his  counsel  bein^  informed  of  the  purpose  thereof, 
and  without  the  jury  requesting  it,  summoned  the  jury  into  court 
and  asked  the  foreman  if  they  had  agreed  upon  a  verdict,  to  which 
the  foreman  replied  '*  not  as  yet,"  whereupon  the  judge  discharged 
them,  such  discharge  was  not  a  reasonable  exercise  of  the  power 
vested  in  the  courts  by  section  428.  Id. 

9.  Defendant^  if  remanded^  entitled  to  discharge  on  7idbe€is 
corpus.  Where,  after  such  discharge  of  the  jury,  the  defendant  was 
remanded  to  custody,  he  is  entitled  to  a  writ  or  habeas  corpus  and 
upon  the  return  thereof  to  be  discharged.  Having  been  once  placed 
in  jeopardy,  he  is  entitled  by  the  Constitution,  as  by  common  law, 
to  his  liberty.  The  facts  before  the  court  cannot  be  materiailv 
changed  and  the  writ  should  be  sustained.  id. 

10.  Murder — Evidence  as  to  premeditation  and  deliberation — 
When  suj^cient  to  warrant  submission  to  the  jury  of  the  charge  of 
murder  in  the  first  degree.  On  examination  of  the  record  of  con- 
viction of  defendant  for  murder  in  the  first  degree,  held^  that  the 
evidence  bears  dire(;tly  upon  the  question  of  premeditation  and 
deliberation  cliarged  against  him  and  was  of  sufficient  weight  and 
cogency  to  warrant  the  submission  to  the  jury  of  the  charge  of 
murder  in  the  first  degree.    People  v.  Serimarco.  225 

11.  When  failure  to  instruct  jury  as  to  manslaughter  in  the  first 
degree  does  not  constitute  error.  The  fact  that  the  trial  justice 
defined  at  length  the  crime  of  murder  in  the  first  degree  and  only 
read  the  statutory  definition  of  manslaughter  in  the  first  degree, 
did  not  prejudice  defendant  since  the  jury  had  the  right  to  find 
him  guilty  of  murder  in  the  second  degree,  if  in  their  judgment 
the  evidence  warranted  such  a  verdict,  and  the  fact  that  they  did 
not  find  such  a  verdict  precluded  the  possibility  of  finding  a"  ver- 
dict based  uiK>n  guilt  of  a  still  lower  grade  of  homicide.  Id. 

13.  Murder — Erroneous  admission  of  evidence  tending  to  show 
that  defendant  had,  after  the  homicide^  money  previously  in  the 
possession  of  deceased.  Where  the  alleged  motive  for  a  mmtier  was 
robbery,  it  is  erroneous,  upon  the  trial  of  the  defendant  indicted 
for  such  crime,  to  permit  a  witness  to  testify  as  to  a  conversation 
with  the  deceased  the  day  before  the  homicide,  at  which  the  defend- 
ant was  not  present,  tending  to  show  that  tne  deceased  then  had 
money  in  his  possession.  Where  a  witness  had  testified  that  nearly 
a  month  before  the  homicide  he  paid  to  the  deceased  certain  bills 
which  corresponded  with  those  possessed  by  the  defendant  after  the 
homicide,  and  had  been  subjected  to  a  cross-examination  in  an 
attempt  to  impeach  his  memory  as  to  the  denomination  of  the  bills 
and,  therefore,  the  reliability  of  his  testimony,  it  was  error  for  the 
court,  upon  the  redirect  examination,  to  allow  in  evidence,  in  cor- 
roboration of  such  witness,  an  affidavit  made  by  him  several  davs 
after  the  homicide,  in  proceedings  in  no  wise  connected  with  the 
defendant,  stating  that  he  had  made  to  the  deceased  the  payment 
of  bills  detailed  in  the  direct  examination.    People  v.  Kinney.      889 
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13.  InstLfflciency  of  exddence  to  connect  defendant  with  hunch  of 
keys  found  after  the  homicide.  Where  the  murder  with  which  a 
defendant  is  charged  was  not  discovered  untU  several  days  thereafter 
and  it  appeared  that  the  deceased  lived  alone  in  a  sparsely  settled 
locality;  that  he  was  waylaid  and  shot  as  he  was  coming  out  of  his 
house;  that,  thereafter,  the  murderer  dragged  the  dead  body  back 
into  the  house,  procured  the  money  which  furnished  the  motive  for 
the  crime  and  locked  the  house  and  went  away,  it  is  error  to  receive 
in  evidence  a  bunch  of  keys,  three  of  which  unlocked  doors  of  the 
house  occupied  by  the  deceased  at  the  time  of  the  homicide,  and  to 
permit  a  deputy  sheriff  to  testify  that,  on  the  day  of  defendant's 
arrest  and  a  few  minutes  after  defendant  had  visited  a  toilet  room, 
open  to  the  public  and  never  locked,  he  found  such  bunch  of  keys 
stuck  between  a  pipe  and  the  wall  in  plain  sight;  such  facts  did 
not  constitute  sufficient  evidence  to  connect  the  defendant  with 
their  possession.  Id. 

14.  Confessions  —  Extent  of  preliminary  examination  of  witness 
by  whom  confessions  are  to  be  proved.  Where  part  of  the 
evidence,  introduced  against  a  defendant  charged  with  murder, 
consisted  of  alleged  confessions,  the  defendant  was  entitled 
to  a  preliminary  examination  of  the  witness  by  whom  the  con- 
fessions were  to  be  proved,  for  the  purpose  of  showing  that 
improper  inducements  were  used  to  procure  such  confessions; 
but  the  limit  to  which  such  a  prelumnary  examination  might 
be  pursued  was  within  the  sound  judgment  and  discretion  of  the 
trial  jud^e,  and  where  defendant's  counsel  had  conducted  such 
an  examination  to  some  extent  without  making  any  substantial 
headway  and  without  any  prospect  of  success  the  trial  judge  was 
justified  in  curtailing  the  examination.  Nor  was  there  any  error 
upon  the  facts  proven,  in  the  failure  of  the  trial  judge  to  submit 
to  the  jury  the  question  whether  the  alleged  confessions  were 
induced  by  improper  methods.  Id, 

15.  Murder  —  When  conviction  of  murder  in  second  degree  does 
not  operate  as  an  acquittal  of  murder  in  the  first  degree,  A  con- 
viction of  murder  in  the  second  degree  does  not  operate  as  an 
acquittal  of  murder  in  the  first  degree,  and  the  accused  can  be  put 
upon  trial  for  the  higher  grade  of  homicide  when  the  original 
judgment  is  reversed  or  the  verdict  otherwise  set  aside  at  his 
instance.    People  v.  McGrath.  445 

16.  Defendant  in  criminal  case  who  has  moved  to  set  aside 
verdict  may  withdraw  motimi  at  any  time  before  it  is  decided 
—  When  plea  of  former  jeopardy  available.  Upon  the  rendi- 
tion of  a  verdict  finding  the  defendant  guilty  of  murder  in  the 
second  degree,  one  of  his  counsel  moved  to  set  aside  the  ver- 
dict. Before  decision  he  requested  the  court  to  wait  a  moment, 
stating  that  he  had  not  consulted  his  client;  the  court,  how- 
ever, interrupted  counsel  and  at  once  granted  the  motion  to 
set  aside  the  verdict  as  against  the  evidence,  whereupon  counsel 
asked  leave  to  withdraw  it.  The  court  held  that  it  was  too  late; 
that  the  judgment  of  the  court  had  been  rendered.  When  the 
cause  came  on  for  trial  a  second  time  counsel  for  defendant  moved, 
on  the  minutes  of  the  previous  trial,  that  he  be  not  tried  upon  the 
ground  that  the  court  was  without  jurisdiction,  and  on  the  ground 
of  previous  jeopardy;  the  motion  was  overruled,  and  on  the  trial 
defendant  was  convicted  of  murder  in  the  first  degree.  On  appeal 
from  judgment  upon  this  verdict,  held^  firsts  a  defendant  m  a 
criminal  case  who  nas  moved  to  set  aside  a  verdict  has  the  legal 
right  to  withdraw  the  motion  at  any  time  before  it  is  decided.    The 
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effeot  of  what  happeneil  in  the  present  case  is  the  same  as  though 
defendant's  counsel  had  declared  thiit  he  withdrew  the  motion  to  set 
aside  the  verdict  before  tlie  trial  judge  had  passed  upon  it,  and  an 
order  setting  aside  the  verdict  and  directing  a  new  trial  under 
these  circumstances  cannot  be  held  to  have  been  granted  at  the 
instance  or  with  the  consent  of  the  accused.  iStaond,  thiit  by  the 
proceedings  taken  in  behalf  of  the  defendant  on  the  second  trial, 
the  pleii  of  former  jeopiirdy  resulting  in  a  still  subsisting  verdict  of 
murder  in  the  second  degree,  was  available  to  the  accused ,  was 
properly  interposed  and  established.  Jd. 

17.  Forgery — Omismon  to  enter  husiiiess  transactions  in  pri- 
vate books  of  aecoiirU,  with  intent  to  defraud  creditors,  does  not 
constitute  crime  of  forgery.  At  common  law  an  individual  may 
keep  books  of  account  of  all  or  part  of  his  transact ion.s,  or  he 
may  omit  to  do  so  altogether.  So  far  as  the  statute  includes  within 
the  definition  of  forgery  the  falsification  of  books  of  account  by 
erroneous  entries  or  by  omissions  to  enter  any  material  particulars 
relating  to  the  transaction  of  the  business  of  an  inclividual,  it 
refers  to  entries  or  omissions  by  persons  who  have  a  duty  as 
employees  or  in  other  similar  capacities  to  keep  true  books  of 
account  of  the  business  of  the  employer.  It  was  not  intended  to 
and  d(K»s  not  include  a  person  who  omits  an  entry  of  a  business 
transiiction  from  his  own  books  of  a<H»ount  with  intent  to  conceal 
from  his  creditors  the  disposition  of  his  property.  People  ex  ret. 
Isaacson  v.  Fallon.  406 

18.  Murder  —  I^'emeditation  and  deliberation.  On  review  of  the 
evidence  upon  which  defendant  was  ct)nvicte<l  of  murder  in  the  first 
degree,  held,  that  the  jury  was  iustified  in  finding  that  he  couunit- 
tcd  the  crime  not  only  with  deliberation  and  premeditation  but 
while  he  wa«  engaged*  in  the  commission  of  a  felony,  and  hence 
that  he  was  guilty  under  both  counts  of  the  indictment.  People 
V.  Falletto.  41)4 

1 9.  Dying  declarations  —  Competency.  It  is  well  settled  that  while 
dying  declarations  should  be  received  with  great  caution  they  are 
comi>etent  in  a  criminal  pros(*cution  for  homicide  in  so  far  as  they 
state  fju'ts,  but  not  opinions,  relating  to  the  circumstances  of  the 
crime  and  the  perpetrator  thereof,  provided  a  sufficient  foundation 
is  first  laid.  Id. 

20.  Requ  irenients  prelimiiidry  to  admission  of  dying  declarations 
in  evidence  The  absolute  requirements  preluninary  to  the  admis- 
sion of  such  evidence  are  that  there  nmst  r>e  clear  proof  of  the  cer- 
tainty of  speedy  death,  and  that  the  declarant  had  no  hope  of 
recovery.  ^Such  facts,  however,  need  not  be  proved  by  statements 
matle  to  or  by  him,  but  may  be  inferred  from  the  surrounding  cir- 
cumstances, such  as  the  nature  of  his  wounds,  his  physical  condi- 
tion, preparation  for  death  and  the  like.  Upon  examination  of  the 
circumstances  under  which  tlie  deceased  made  the  statement  which 
was  received  in  evidence,  held,  that  from  all  the  facts  and  especially 
from  the  nature,  extent  and  effect  of  his  w^ound,  as  well  as  his 
engaging  in  the  last  religious  rites  for  dying  men,  it  could  proi)erly 
be  found  that  all  hoixj  of  life  had  left  nim  when  he  made  the 
declaration  in  question.  Id. 

DEAD  BODIES. 

Who  entitled  to  possession  of  dead  body  — when  mother  may 
recover  for  unauthorized  autopsy  on  body  of  deceased  son. 

JSee  Torts,  1,  2. 
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1.  Place  of  payment  of  iiidebtedness.  Although  it  is  a  general 
rule  that  a  debtor  must  seek  his  creditor  to  make  pavment  of  liis 
indebtedness,  the  parties  to  a  contract  may  provide  therein  where 
payments  thereon  shall  be  made.  Weyatul  v.  Park  Terrace 
Co,  231 

2.  Place  of  payment  when  contract  made  without  the  state. 
Where  a  contract  is  made  outside  of  the  state  in  which  the 
promisor  resides  and  it  does  not,  either  by  express  terms  or  by  fair 
niference,  provide  where  the  same  is  to  be  performed  it  will  be  pre- 
sumed that  the  parties  intend  that  it  shall  be  performed  at  the  place 
where  it  is  made,  and  the  promisor  must  provide  at  such  place  to 
make  the  payments  thereon.  Id, 

3.  Place  of  payment  when  contract  made  within  state.  Where 
a  contract  is  made  in  this  state  either  with  a  person  then  resident  of 
this  state,  who  afterwards  removes  therefrom,  or  with  a  non-resi» 
dent  of  this  state,  it  is  the  duty  of  the  promisee  to  provide  a  place 
in  this  state  where  payments  thereon  can  be  made,  and  it  is  not 
necessary  for  the  debtor  to  go  beyond  the  bounds  of  this  state  to 
make  payments  thereon.  Id, 

Construction  and  effect  of  general  release  of  indebtedness  under 
seal. 

See  Release,  1. 

When  retention  by  agent  of  lender,  with  latter's  knowledge,  of 
part  of  money  loaned  constitutes  usury. 
8ee  Usury. 

DECEDENT'S  ESTATE. 

When  order  directing  sale  ofdecedenVs  real  property  for  pay- 
ment of  his  debts  is  invalid.  The  will  of  testator  shows  that  it  was 
his  intention  to  exempt  so  far  as  possible  certain  of  his  real  estate 
from  the  lien  of  his  debts,  which  were  to  be  paid  from  other  prop- 
erty, a  fund  being  provided  for  that  purix)se.  Testator's  widow, 
who  is  also  surviving  trustee  under  his  will,  is  entitled  to  the 
income  of  the  real  estate  in  question  with  remainder  over  to  the 
persons  cited  in  this  proceeding.  On  application  of  the  trustee  the 
court  granted  an  order  for  the  SiUe  of  part  of  such  real  estate  for  the 
payment  of  moneys  alleged  to  be  due  her  from  the  estate.  Held, 
that  the  order  of  siale  was  in  opposition  to  the  express  wish  of  the 
testator  and  contrary  to  the  general  scheme  of  the  will.  The 
estate  in  remainder  was  intended  to  be  independent  of  the  trust 
and  it  was  the  intention  of  the  testator  to  protect  such  remainder 
and  so  restrict  the  trust  and  the  powers  of  the  trustee  that  the 
real  estate  in  Question  should  not  be  sold  for  his  debts.  The  trust 
is  solely  for  tne  benefit  of  testator's  widow  and  wholly  independ- 
ent of  the  remainder  devised  subject  to  such  trust.  Hence,  the 
sale  was  not  authorized  under  section  105  of  the  Real  Property  Law. 
Matter  of  Easterly,  4«6 

Insufficiency  of  evidence  to  establish  alleged  agreement  by  dece- 
dent, in  lifetime,  as  to  disposition  of  estate  by  will. 

See  Contract,  1,  2. 

Contract  to  care  for  decedent  in  consideration  of  sum  to  l>e  paid 
from  her  estate  —  when  action  to  recover  not  barred  by  Statute  of 
Limitations. 

8ee  Contract,  4. 
41 
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DECEDENT'S  ESTATE  —  Tow ^//^/i^r/. 

Action  to  recover  p<»rs<)nal  property  of  decedent  —  erroneous 
admission  of  testimony  proliibited  r>y  section  829  of  the  Ccnie  of 
Civil  Procetlure. 

aSVc  Evidknck,  1. 

Surrojjate  has  no  jKiwer,  upon  the  accountinjr  of  an  a<hninistra- 
trix,  to  determine  the  vaHdity  of  a  bill  of  side  eiven  to  her  by  the 
intestate  before  his  death. 

JSee  SuRRoeATB's  Court,  1,  2. 

Construction  of  foreign  will  transferring  real  property  within 
this  state. 

iSee  Will,  1. 

Construction  of  fcift  to  life  tenant  with  power  to  prive,  devise  and 
bequeath  the  same  to  heirs  of  testatrix,  to  be  st^ectt^d  by  life  ten- 
ant —  meaning?  of  term  "heirs ''  —  lapsed  legacy. 
See  Will,  3,  4. 

Provisions  of  will  insufficient  to  convey  proi>erty. 
See  Will,  (J. 

DEED. 

Coustniction  and  effect  of  deed  executed  by  inife  to  trustee  to  seftire 
amount  for  which  her  Imsband  might  be  liable  as  eae(mtor  and 
tntstee  of  an  estate —  When  such  deed  should  be  hefd  to  be  a  moj-f- 
ffage.  Plaintiff's  husbiind,  being  short  in  his  accounts  as  executor 
and  trustee  of  an  estate  in  which  defendants  were  the  lH»neficiaries, 
executed  a  conveyance  of  certain  premises  to  his  wife,  which  it  wai< 
claimed  was  in  violation  of  the  rights  of  defendants.  Plaintiff 
thereupon  executed  a  deed  to  the  attorney  for  the  husband  to  be 
held  by  him  in  trust  to  st*cure  any  amount  that  might  be  due  from 
the  husband  to  defendants.  The  attorney  delivered  to  defendants 
a  declaration  of  the  trust  showmg  his  ix)wers  as  trustee.  Before 
the  proceedings  were  closed  before  the  surrogate  and  the  amount  of 
the  husband's  indebtedness  ascertained,  the  trustee  conveyed  the 
premises  to  defendant  at  a  valuation  wliich  is  not  questioned,  to 
apply  upon  such  indebtedness.  The  wife  did  not  join  in  the  con- 
veyance although  it  was  maile  with  her  knowledge  and  consent.  In 
an  action  by  the  wife  to  obtain  an  adjudication  that  shq  is  theowner 
of  the  premises,  held,  that  the  deed  miule  by  her  is  vahd  and  must 
be  construed  as  a  mortgjige  by  which  the  attorney  a*  her  trustee  is 
authorized  to  pay  the  defendants  the  amount  that  shall  be  dei*ree<l 
to  be  due  by  her  husband  upon  his  accounting;  that  she  continue<l 
to  retain  the  right  of  redemption  and  to  be  the  owner  of  the  equity 
which  may  exist  after  siitisfaction  of  defendants'  claim;  that  the 
trustee  had  no  power  by  such  a  ccmveyance  to  deprive  the  plaintiff 
of  the  right  to  redeem  or  to  have  returned  to  her  any  surplus  that 
might  be  left  after  the  payment  of  the  simi  not  yet  ascertainetl  due 
defendants.  Held,  further,  that  no  question  being  made  that  the 
sum  fixed  as  the  value  of  the  premises  is  their  full  value,  justice  may 
be  done  between  the  parties  by  ordering  a  modification  of  the  judg- 
ment so  as  to  provide  that  if  no  indebtedness  is  found  owing  by  the 
husband  to  tne  defendants,  the  premises  be  reconveyed  by  the 
defendants  to  the  plaintiff  and  they  account  for  the* rents  and 
profits;  but  if  the  decree  l>e  that  a  balance  is  still  due  and  owing 
from  the  husVmnd  to  the  defendants,  then  that  so  much  of  the 
value  of  the  property  so  fixed,  which  then  remains,  together  with 
the  rents  and  profitvS,  be  returned  to  the  plaintiff.    Nestell  v.  Hart. 
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DEED — Continued. 

When  grautee  iiiay,  under  covenant  of  seizin  in  deed  to  real  prop- 
erty, recover  amount  paid  to  retain  fixtures  pla<?ed  in  property 
under  conditional  contract  of  sale. 
See  Fixtures,  1»  2. 

Delivery  to  third  person  to  l)e  delivered  to  jjjantee  after  death  of 
grantor  —  when  title  passes. 

See  Real  Property,  5. 
Parol  evidence  inadmissible  to  limit  effect  of  delivery  of  deed. 

See  Real  Property,  7. 

DEFENSE. 

Payment  by  one  of  joint  and  several  makers  of  a  promissory  note 
does  not  affect  defense  of  Statute  of  Limitations  as  to  the  others  — 
when  allegation  of  pa>^nent  does  not  preclude  defense  of  Statute 
of  Limitations. 

See  Limitation  of  Actions,  1,  2. 

DISCBIMINATION. 

Telephone  company  may  lawfully  make  rebate  to  a  municipal 
corporation,  charitable  institutions  and  clergymen. 

See  Telephone  Companies. 

DISPOSSESSION. 

Validity  of  warrant  of  dispossession. 
See  Real  Property,  2,  3. 

EJECTMENT. 

SeeMcConnelly,  MeCnllough  (Mem.),  530;  Baker  v.  IhiffQlem.\ 
570;  Thomas  v.  Davis  (Mem.),  579. 

ELEVATED  BAILBOADS. 

See  Trustees  of  Columbia  Voile (je  v.  N.  Y,  Ei,  R.  It  Co.  (Mem.). 
568. 

ENTRY  AND  DETAINER. 

History  of  statutes  relating  to  forcible  entry  and  detainer  —  defini- 
tions thereto  —  rights  of  parties  —  summary  pnx'eedings  —  when 
execution  of  process  against  assignee  of  lessee  c*onstitutes  a  forcible 
entry  and  detainer. 

See  Real  Property,  1-4. 

Action  for  treble  damages —  when  judgment  for  forcible  detainer 
cannot  be  sustained. 

See  Real  Property,  6. 

ESTATES. 

When  order  directing  sale  of  tlecedent's  real  proi>erty  for  payment 
of  his  debts  is  invalid. 

See  Decedent's  Estate. 

Construction  of  foreign  will  transferring  real  pn)pertv  within  this 
state. 

See  Will,  1. 
Construction  of  gift  to  life  tenant  with  power  to  give,  devise  and 
bequeath  the  same  to  heirs  of  testatrix,  to  Ix*  selected  by  life  tenant 
—  meaning  of  term  **  heirs"  —  lapsed  legacy. 
See  Will,  8,  4. 
Provisions  of  will  insufficient  to  convey  property. 
See  Will,  6. 
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EVIDENCE. 

1.  ErroneotLs  admission  of  testimony  agaiiist  decedent  prohibited 
bt/  section  821),  Code  of  Viml  Procedurt,  Testatrix  eoiiiiiienced  an 
action,  which  was  continued  by  her  executrix  as  substituted  plain- 
tiff, to  rectiver  ix?rsonal  prop(*rty  in  the  ix)sseMsion  of  defendants 
who  claimed  it  under  an  alle^d  ajirreenient  by  which,  in  considera- 
tion of  carinp  for  «iid  testatrix  during  her  lifetime,  defendants  were 
to  have  the  joint  use  of  said  property  with  testatrix  during  her  life- 
time and  title  thereto  ui>on  her  deitth.  Testatrix  in  a  deposition 
taken  before  her  death,  which  was  admitted  in  evidence,  testified 
*'that  at  the  time  of  the  refusiU  of  the  defendants  to  deliver  the 
property  to  her  she  had  never  i^arted  with  the  ownership."  Held^ 
that  this  does  not  relieve  a  defendant  from  incompetency  under  the 
statute  (Code  Civ.  Pro.  §  829)  so  as  to  i)erniit  her  to  testify  to  a  per- 
sonal transaction  with  the  decedent  to  the  effec't  that  the  decedent 
had  agreed  to  devise  certain  real  estate  to  the  witness  for  her  serv- 
ices, or  that  failing  so  to  do  the  decedent  would  couipensate  her  by 
leaving  her  by  will  an  amount  in  cash  or  securities  equal  in  value 
to  such  real  estate.    AdenawY.  Pfffard.  122 

2.  Action  for  breach  of  promise  of  marriage — Unchastity  of 
plaintiff  as  a  defense.  In  an  action  for  a  breach  of  promise  of 
marriage,  the  proposition  thiit  illicit  intercourse  of  the  plaintiff, 
prior  to  the  promise,  and  then  unknown  to  the  defendant,  or  subse- 
quent to  the  promise,  with  another  than  the  defendant,  is  a  defense 
to  the  action,  is  fundamental  and  established  beyond  the  reach  of 
discussion.    McKane  v.  Howard,  181 

3.  Testimony  as  to  plaintiff^s  good  reputation  not  admissible  to 
refute  emdeiue  of  her  unchastity.  The  introduction  by  the  defend- 
ant, in  an  action  for  a  breach  of  promise  of  marriage,  oi  testimony 
supijorting  the  pleaded  defense  that  the  plaintiff  had  committed 
fornication  with  a  person  or  persons  other  than  the  defendant,  does 
not  invest  the  plaintiff  with  the  right  to  introduce  testimony  tliat 
her  reputation  for  chastity  was  good.  Such  testimony  did  not 
prove  or  tend  to  prove  that  she  was  not  guilty  of  each  a«t  testified 
to  by  the  defendant's  witnesses  and  was  inadmissible  for  tliat 
purjDose.  Id. 

4.  Opinion  evidence  of  expert  loitnesses.  It  is  a  general  rule  in 
regard  to  the  opinion  evidence  of  exi>erts  that  the  facts  upon 
which  the  opinion  of  the  witness  is  founded  must  be  laid  before 
the  trial  court  either  by  assuming  them  in  a  h\TX)thetical  ques- 
tion or  by  the  testimony  of  the  expert  himself  if*  he  has  observed 
them,  although  there  is  an  exception  in  the  case  of  medical  experts 
testifying  as  to  the  mental  condition  of  a  perscm  where  the  particu- 
lar facts  upon  which  the  opinion  is  based  need  not  be  disclosed  in 
the  first  instance.     Weihert  v.  Ilanan.  328 

5.  Erroneous  admission  of  opinion  of  expert  when  facts  upon 
wh  ich  opinion  was  based  were  not  stated.  In  an  action  on  a  qiian- 
turn  meruit  for  work  done  and  materials  furnished  in  the  installation 
of  a  heating  plant  on  the  premises  of  the  defendant,  the  question 
was  litigated  as  to  whether  the  defendant  was  responsible  for  the 
alleged  failure  to  heat  the  house  to  the  reasonable  satisfaction  of 
the  i>laintiff  as  provide<l  by  the  contract,  the  defendant  contending 
that  the  failure  was  due  to  the  inadequate  size  of  the  boiler,  and 
plaintiff  insisting  that  defendant's  radiators  were  too  small.  On 
this  question  an  expert  for  plaintiff  was  allow^ed  to  testify  as  to  the 
radiating  surface  required  to  heat  the  r(X)ms  and  as  to  the  capacity 
of  the  boiler,  under  the  objection  of  counsel  for  defendant  that  the 
facts  upon  which  his  opinion  was  based  had  not  been  stated.  Held^ 
that  the  general  rule  is  applicable;  that  the  objection  made  to  the 
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EVIDENCE  —  Continued. 

admissibility  of  this  line  of  testimony  W4is  correct,  and  the  error 

should  not  be  disregarded.  Id, 

6.  Action  for  damages  upon  contractor' 8  default  in  building 
contract —Erroneous  admission  of  evidence  of  hid  of  another. 
In  this  action,  brought  to  recover  damages  because  of  the  failure 
of  defendant  to  carry  out  the  terms  of  a  contract  with  plaintiff  to 
construct  certain  walls  under  a  building,  one  of  the  issues  tried 
was  of  the  reasonable  cost  and  value  of  the  work  performed  in 
doing  the  work  on  which  defendant  had  defaulted.  For  the  pur- 
pose of  establishing  plaintiff's  claim  on  that  issue  it  was  allowed  to 
introduce  in  evidence  a  bid  submitted  by  persons  proposing  to  make 
a  contract  to  do  the  work  in  question  and  the  reasonableness  of 
which  bid  w^as  not  verified  by  anv  other  evidence.  Held^  that  the 
evidence  was  incompetent.  Oorham  Co.  v.  United  Eng,  &  Co7itg. 
Co.  342 

7  Where  evidence  of  proceeding  instituted  by  public  authorities 
not  admissible  in  private  controversy.  For  the  purpose  of  estab- 
lishing its  claim  on  one  or  more  material  issues,  plaintiff  was 
allowed  to  introduce  evidence  of  a  proceeding  instituted  by  the 
superintendent  of  public  buildings  of  the  city  of  r^ew  York  on  notice 
to  plaintiff  and  its  lessor,  to  which  defendant  was  not  a  party, 
requiring  certain  things  to  be  done  to  make  the  building  anected 
by  the  contract  safe.  This  was  allowed  on  the  theory  that  the  pro- 
ceeding was  one  in  rem.  HeJdy  error;  that  the  proceeding  was  one 
instituted  under  statutes  founded  on  the  police  power,  on  notice 
to  the  parties  claimed  to  be  guilty  of  a  violation  of  the  law,  for  the 
purpose  of  abating  a  violation;  that  it  was  not  one  in  rem  and 
there  is  no  authority  which  makes  the  rec^)rd  of  such  a  proceeding 
evidence  in  a  private  controversy  between  one  of  the  parties  ana 
a  stranger.  Id. 

Insufllciency  of  evidence  to  establish  alleged  afa*eement  by  dece- 
dent, in  lifetime,  as  to  disposition  of  estate  by  will  —  incompetent 
evidence. 

8ee  Contract,  1,  2. 

SulHciency  of  evidence  to  sustain  conviction  for  murder — when 

§  roper  to  show,   on  trial  for  murder,  that  an  imprisonment  of 
eceased  had  been  terminated  by  pardon  —  exceptions  to  evidence 
examined  and  overruled. 
See  Crimes,  l-o. 

Sufficiency  of  evidence  of  premeditation  and  deliberation  on  trial 
for  murder. " 

See  Crimes,  10.     , 

Erroneous  admission,  on  trial  for  murder,  of  evidence  tending  to 
show  that  defendant  had,  after  the  homicide,  money  previously  in 
the  possession  of  deceased  —  insufficiency  of  evidence  to  connect 
defendant  with  bunch  of  keys  found  after  the  homicide  —  extent 
of  preliminary  examination  of  witness  by  whom  confessions  are  to 
be  proved. 

Sf^f^  Crimes,  13-14. 

Trial  for  murder  —  premeditation  and  deliberation  —  dyin^  dec- 
larations—  competency  —  requirements  preliminary  to  admission 
of  dying  declarations  in  evidence. 

See  Crimes,  18-20. 
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ISYTD^HrCE— Continued. 

Action  to  recover  for  death  from  ne^jrligence  —  erroneous  admis- 
sion of  evidence  showing  services  and  expenditures  of  decedent  for 
children  of  plaintiff. 

See  Nkoligkkce,  3. 
Parol  evidence  inadmissible  to  limit  effect  of  delivery  of  deed. 
See  KsAL  Property,  7. 

When  oral  evidence  may  be  given  to  show  whether  delivery  of 
release  was  absolute  or  conditional. 
See  Rblbase,  2,  3. 

EXECTJTOBS  AND  ADMINISTBATORS. 

Surrogate  has  no  power,  upon  the  accounting  of  an  administra- 
trix, to  determine  the  validity  of  a  bill  of  sale  given  to  her  by  the 
intestate  before  his  death. 

See  Surrogate's  Court,  1,  2. 

EXPERTS. 

Opinion  evidence  of  expert  witness  —  erroneous  admission  of 
opinion  of  expert  when  facts  upon  which  opinion  was  based  were 
not  stated. 

See  Evidence,  4,  5. 

FIXTUBES. 

1.  When  they  may  he  real  estate  as  between  grantor  and  grantee 
and  he  personal  propeAy  as  between  the  grantor  and  third  persorus. 
Plumbers  fixtures  attached  to  a  building  in  such  a  manner  that 
they  can  be  detached  and  removed  therefrom  without  serious  or 
substantial  injury,  either  to  the  building  or  to  the  freehold,  anil 
without  destroying  the  articles  themselves,  may  be  real  estate  as 
between  grantor  and  grantee  and  yet  be  personal  property  as 
between  the  grantor  and  third  persons.    Herzog  v.  Marx,  1 

2.  When  grantee  may,  under  covenant  of  seizin  in  deed  to  real 
property^  recover  amount  paid  to  retain  fixtures  placed  in  prop- 
erty  under  conditional  contract  of  sale.  Where  the  owner  of  a 
building  had  plumber's  fixtures  placed  therein  and  annexed 
thereto,  under  a  contract  by  which  the  title  of  the  fixtures  was 
retained  by  the  conditional  vendors  until  jmid  for,  they  to  regain 
possession  in  default  of  payment,  which  contract  was  duly  filed 
pursuant  to  the  Lien  liaw,  and,  before  the  fixtures  were  paid 
for,  such  owner  conveyed  the  premises  to  another,  his  grantee 
acquired  no  title  to  the  fixtures,  and  when  such  grantee  subse- 
quently conveyed  the  premises  to  a  third  person  by  a  full  covenant 
deed,  with  the  usual  covenant  of  seizin,  the  latter,  who  was  oom- 
pelled  to  pay  for  the  fixtures  in  order  to  prevent  the  materialmen 
from  takmg  them  from  the  building,  may,  under  the  covenant  of 
seizin  in  the  deed,  recover  from  the  devisees  of  his  grantor  the 
amount  paid  to  retain  such  fixtures.  The  fact  that  the  plaintiff 
had  constructive  notice  of  the  conditional  sale  of  the  fixtures, 
through  the  filing  of  the  contract,  constitutes  no  defense.  Such 
notice  preserved  the  rights  of  the  materialmen,  but  had  no  effect 
upon  the  rights  of  the  grantor  and  grantee,  as  between  themselves. 
It  left  the  deed  and  the  covenants  therein  in  full  force.  Id, 

FOBGEBY. 

Omission  to  enter  busmess  transactions  in  private  books  of 
account  with  intent  to  defraud  creditors  does  not  constitute  the 
crime  of  forgery. 

See  Crimes,  17. 


INDEX.  647 

FBANCHISE  TAX. 

>Sce  People  ex  rel.  Queens  Co,  W.  Co.  v.  Woodbury  (Mem.),  619. 

FBAUD. 

Compromiae  of  action  for  neqligenoe  induced  by  fraudulent 
rt presentations  of  defendant  —  in  order  to  recover  damages  for 
loss  caused  by  such  compromise,  plaintiff  must  show  that  she  had 
a  valid  and  existing  claim  against  defendant  at  time  of  com- 
promise. In  an  action  for  the  recovery  of  damages  caused  by  fraud, 
the  plaintiff  must  allege  and  prove  that  he  has  been  injured  by  the 
fraud  which  he  charges.  The  essential  constituents  of  the  action 
are  firmly  fixed  as  representation,  falsity,  scienter,  deception  and 
injury.  Pecuniary  loss  to  the  deceived  party  is  absolutely  essential 
to  the  maintenance  of  the  action.  Fraud  and  deceit  alone  do  not 
warrant  the  recovery  of  damages.  Deceit  and  injury  must  concur. 
In  an  ac;tion  which' was  brought,  not  to  enforce  or  vacate  a  com- 
promise of  an  action,  alleged  to  have  been  procured  by  the  fraud  of 
the  defendant,  but  to  recover  the  actual  pecuniary  loss  sustained  by 
the  plaintiff,  the  jury  found  that  the  deceit  of  the  defendant  moved 
the  plaintiff  to  release  unto  the  defendant,  in  consideration  of  the 
sum  of  five  hundred  dollars,  w^hatever  right  or  cause  of  action  she 
had  ag^iinst  it  through  the  killing  of  her  husband.  Held,  that  there 
was  error  in  the  refusal  of  the  trial  judge  to  charge  that  the  plain- 
tiff in  order  to  uuiintain  the  action  must  show,  in  the  first  instance, 
that  she  had  a  valid  and  existing  claim  against  the  defendant 
originally,  and  in  charging  that  **she  must  show  that  there  was  a 
claim  which  was  disputed  and  contested;  that  she  was  alleging  a 
cl-«m  based  U{X)n  facts  sufficient  that  she  could  reasonably  appre- 
hfead  that  she  had  a  just  clanu."  Urtz  v.  N.  Y,  C.  d-  H.  A  R.  R. 
Co.  170 

"NVhen  money  paid  to  another  through  fraud  of  third  party  cannot 
be  rec'overed.  ' 

See  Mistake,  1-3. 

FBATTDS  (STATUTE  OF). 

When  parol  agreement  for  conveyance  of  real  estate,  although 
void  under  Statute  of  Frauds,  will  be  specifically  enforced. 
See  Specific  Performance,  1,  2. 

FBAXn>ni.ENT  BEPBESENTATIONS. 

See  O'Reilly  v.  Meyer  (Mem.),  517;  lyuffy  v.  Meyer  (Mem.),  518. 

HABEAS  COBPUS. 

Defendant,   if  remanded  after  improper  discharge  of   jury  on 
criminal  trial,  is  entitled  to  discharge  on  nabeas  corpus. 
See  Crimes,  9. 

HEIBS. 

Meiining  of  term. 
See  Will,  3. 

HIGHWAY  LAW. 

Constitutionality,  construction  and  effec^t  of  section  providing  for 
Interest  on  awards  for  damages  caused  by  changes  in  grade  of  streets 
or  highways. 

See  CoxsTiTiTTioxAL  Law,  2,  3. 

HIGHWAYS. 

Constitutionality  of  statute  providing  for  interest  on  awards  for 
change  of  grade. 

See  CoxsTlTUTioxAL  Law.  2. 
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INJUNCTION. 

When  injunction  rent raiuiii|(  enfoirt»uu»nt  c»f  reffulutioni^  intended 
to  prenerve  purity  of  a  uiunici]Mii  water  HUpply  Hhould  be  modified. 
iSee  Riparian  Rights. 

INSTJKANGE. 

See  Kincaid   v.   Knights  of  St  John  d-  Malta   (Mem.),  533; 
Becker  v.  Ohio  G.  F.  Iiut,  Co,  (Mcul),  5«y. 

INTEREST. 

See  Matter  of  Edelmuth  (Mem.),  602. 

Constitutionality  of  statute  providing  for  interest  on  awards  for 
ehange  of  grade  of  streets  or  highways. 
See  CoxsTiTUTioNAL  Law,  2,  3. 

JEOPABDT. 

Defendant  on  criminal  trial,  which  was  terminated  by  miproper 
discharge  of  jury,  may  interpose  defense  of  former  jeopardy  on 
attempted  new  trial. 

See  Crimes,  6. 

When  plea  of  former  jeopardy  available  on  trial  for  murder. 

See  Crimes,  16. 

JUDGMENT. 

Erroneous  ehtry  of  judgment  upon  referee's  opinion. 
See  Practice,  2. 

In  action  at  law  right  to  judgment  depends  upon  facts  as  they 
stood  at  commencement  of  action. 

See  Real  Property,  2. 

JUBIES. 

Jury  may  be  discharged,  on  criminal  trial,  only  as  provided  by 
section  428  of  the  Code  of  Criminal  Procedure. 

See  Crimes,  7. 

JURISDICTION. 

Jurisdiction  and  authority  of  public  service  commission  —  com- 
mission may  act  upon  its  own  motion. 

See  Public  Service  Commissions,  1,  2. 

Powers  of  Surrogate's  Court  and  limitations  thereon  —  surrogate 
has  no  power,  upon  the  accxjunting  of  an  administratrix,  to  deter- 
mine the  validity  of  a  bill  of  sale  gfiven  to  her  by  the  intestate 
before  his  death. 

See  Surrogate's  Court,  1,  2. 

LACHES. 

See  Matter  of  Miller  (Mem.),  536. 

Court  of  Appeals  has  no  jurisdiction  to  review  action  of  Supreme 
Court  on  question  of  laches. 

See  Appeal,  3. 

LANDLORD  AND  TENANT. 

See  Brooklyn  B,  d-  T.  Co.  v.  Bahrenhurg  (Mem.),  521. 

Sunuuary    proceedings  —  when    execution    of   process    against 
assignee  of  lessee  constitutes  a  forcible  entry  and  detainer. 
See  Real  Property,  4. 
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ULBCEKY. 

6'6?e  People  v.  McNutt  (Mem.),  671. 

LEGACIES. 

Lapsed  legacy. 
8ee  Will,  4. 

LEGISLATURE. 

Senatorial  and  assembly  districts— validity  of  ApjKjrtionment 
Act  passed  at  extraordinary  session  of  legislature. 
8ee  Constitutional  Law,  4. 

LIBEL. 

See  Levey  v.  Brooklyn  Union  Pub.  Co.  (Mem.),  555. 

LIMITATION  OF  ACTIONS. 

1.  Payment  by  one  of  the  Joint  and  seoeral  makers  of  a  promis- 
sory note  does  not  affect  the  defense  under  the  statute  as  to  the 
others.  A  i>ayment  made  by  one  of  the  joint  and  several  makers 
of  a  promissory  note  either  before  or  after  an  action  upon  it  is 
barred  by  the  StMute  of  Limitations,  and  within  six  years  before 
suit  brought,  does  not  aflfect  the  defense  of  the  statute  as  to  the 
others,    noover  v.  Hubbard,  289 

9.  When  allegation  of  payment  does  not  preclude  defense  of 
Statute  of  Limitations.  The  fact  that  a  joint  debtor,  who  pleaded 
the  Statute  of  Limitations,  also  alleged  as  a  defense  the  full  satis- 
faction and  discharge  of  the  indebtedness  uix)n  a  note  does  not 
operate  as  an  admission  precluding  him  from  pleading  the  statute, 
where  it  does  not  appear  by  the  pleading  that  such  joint  debtor 
satisfied  and  discharged  the  indebtedness  or  made  any  payments 
thereon  within  six  years  prior  to  the  coumiencement  of  the  action. 

Id. 

When  Statute  of  Limitations  begins  to  run  against  cause  of  action 
on  contract. 

See  Contract,  8. 

LiaXJOB  TAX 

See  People  v.  Pump  (Mem.),  525;  People  v.  Qrar.effo  (Mem.),  574. 

MALICIOUS  PBOSECUTION. 

See  Lennon  v.  N.  Y.  C.  &  11.  R,  R.  K  Co.  (Mem.),  621. 

MASTER  AND  SERVANT. 

1.  Wlien  master  not  obliged  to  provide  safe  place  to  work.  The 
general  rule  that  it  is  the  duty  of  the  master  to  exercise  reasonable 
care  to  provide  a  fairly  safe  working  place  for  his  servants  does 
not  apply  where  the  prosecution  of  the  work  itself  makes  thejplace 
and  creates  the  danger.    Mull  in  v.  Genesee  Co.  El.  L.,  P.  &  G.  Co. 

275 

2.  Injury  to  lineman  from  fall  of  telephone  pole —  When  master 
notliahle.  Plaintiff,  a**  lineman,"  was  injured  by  the  falling  of  a 
jKile  upon  which  he  was  engaged  in  stringing  wires  for  defendant.  In 
an  action  at  common  law  to  recover  for  his  injuries  there  was  evi- 
dence tending  to  show  that  the  pole  had  not  been  properly  set  by 
men  termed  "  polesetters "  and  that  this  fact  liad  been  brought 
to  the  attention  of  the  foreman  before  the  accident.  The  work  of 
Hi»tting  the  poles  and  the  work  of  stringing  the  wires  were  det^iils 
of  the  c/)nimon  employment,  performed  at  different  times  and 
by  (lifferent  men,  but  all  in  tne  process  of  creating  the  place  in 
which  the  plaintiff  met  with  his  injury.  Hence,  the  plaintiff 
cannot  recover.  '  Id, 
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3.  Asstunption  of  risk  by  servafU  —  (Servant  cannot  recover  in 
common-law  action  when  it  does  not  appear  that  master  failed  to 
supply  him  with  safe  and  proper  appliances  and  reasonably  com- 
peteutfellow-sercaut'S.  Under  the  common-law  rule  a  servant,  in 
the  work  upon  which  the  master  employs  him,  assmues  as  part  of 
the  ordinary  risks  attendant  upon,  or  implied  from  the  nature 
of,  the  work,  such  as  arise  from  the  possible  nej?li{^nce  of  couu>e- 
tent  fellow-servants.  Plaintiff  while  employed  by  the  defendant 
as  one  of  the  i^erformers  in  a  spe<*tacular  play  and  realistic  show, 
was  injured  by  a  fall  resultinpc  from  the  breakini^  of  a  rope  which 
was  used  by  him  in  the  performance.  The  safety  of  defendant  in 
that  respe<tt  depended  largely  ujxjn  care  and  judgment  in  deter- 
nuning  when  the  rope  liad  been  so  worn  as  to  make  it  unsafe.  This 
rested  in  the  vigilance  of  plaintifTs  co-employees  and  fellow-serv- 
ants, any  one  of  a  number  of  whojn  miglit  have  changed  the 
rope,  a  quantity  of  which  was  provided  for  that  purpose.  Held, 
that  it  does  not  api)ear  that  the  defendant  failed  to  provide  the 
plaintifif  with  reiisonably  siifeand  proper  means  to  perform  his  act, 
or  with  reasonably  competent  fellow-employees  and  performers, 
and  hence  he  cannot  recover.     Conyes  y.  Oceanic  Amusement  Co. 

4CI8 

MECHANICS'  LIEN. 

iSee  Candee,  JSmith  d*  Uoioland  Co,  v.  City  of  New  York  (Mem.), 
527. 

MEDICINE. 

ISee  People  v.  Mulford  (Mem.),  624. 

MISTAKE. 

1.  When  money  paid  to  another  under  mistake  of  fact  may  he 
re  cote  red.  AVheii  one  piiys  money  to  another  ujx>n  the  erroneous 
assumptiim  that  he  isindebted  to  him,  an  action  may  be  maintained 
for  its  recovery  since  the  i)erson  receiving  the  money  is  not  entitled  to 
retain  what  he  acquired  by  the  mistake  of  the  person  making  the 
l)ayment  even  though  the  mistake  is  the  result  of  negligence;  but 
the  mistake  which  is  relied  uix)n  as  the  basis  of  recovery  must 
arise  in  the  tnmsaction  between  the  ptirties  to  the  action;  and 
even  in  such  a  case  there  can  be  no  ret»overy  if  by  reason  of  the 
payment  the  jmrty  receiving  it  had  so  changed  his  position  to  his 
l>rejiidice  that  it  would  be  unjust  to  require  him  to  refund.  Ball 
V.  i^hepard.  247 

2.  When  cannot  he  recovered.  When,  however,  through  the 
fraud  of  a  third  person,  money  is  paid  by  one  pjirty  who  labors 
under  a  mistake  of  fact  to  another  party  who  cloes  not  share  in 
the  mistake  and  who  receives  the  money  in  good  faith  and  in  the 
regular  course  of  business,  and  for  a  valuable  consideration,  it  can- 
not be  pursued  into  his  hands  by  the  one  fix>m  whom  it  was  obtained. 

Id. 

H.  Wh  en  mo  n  ey  pa  id  to  a  noth  er  through  fraud  of  th  ird  pa  rty  ca  n- 
not  be  recovered.  Plaintiffs,  a  firm  of  brokers  dealing  in  stocks  and 
bonds,  employed  one  *' V,"  a  so-called  *' customers'  man,''  w^ho  was 
also  engaged  in  dealing  in  bonds  and  securities  on  his  own  account, 
plaintiffs  at  times  advancing  moneys  with  which  to  facilitate  the 
transiiction.  On  the  occasion  in  question  he  informed  plaintiffs 
that  he  had  put  through  a  $25,000  bond  deal.  Later  defendants, 
also  brokers,  sent  to  plaintiffs  twenty-flve  bonds.  V.  stated  that 
he  had  a  customer  for  them  who  was  responsible,  and  who  would 
send  a  certified  check  for  them  in  an  nour.  Thereupon  plain- 
tiffs gave  the  mensenger  their  check  payable  to  defendants  and 
received  the  bonds.     AVhen  it  appeared  subsequently  that  V.  had 
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not  sold  the  bonds  plaintiffs  tendered  them  back  to  defendants, 
claiming  that  they  had  paid  for  them  under  a  mistake  of  fact,  and 
demanded  the  return  of  the  purchase  price,  which  was  refused  by 
the  defendants.  Upon  the  trial  of  the  action,  brought  by  plaintiflfs 
to  recover  the  money  from  the  defendants,  the  latter  proved  that 
V.  came  to  their  ofQce  and  offered  a  certain  price  for  the  bonds  in 
question,  which  defendants  accepted.  At  V.'s  re(iuest  they  were 
billed  to  the  plaintiffs  at  an  advanced  price,  and  sent  to  them  by  a 
messenger,  wno  was  instructed  to  get  the  plaintiffs'  check  for  the 
bonds  and  have  it  certified.  Upon  the  receipt  jf  this  check  defend- 
ants gave  their  check  to  V.  for  his  profits,  the  difference  between 
the  price  at  which  he  had  bought  the  bonds  and  that  at  which  they 
were  billed  to  plaintiffs.  It  does  not  appear  that  defendants  knew 
anything  about  the  representations  made  by  V.  to  plaintiffs  as 
to  his  sale  of  the  bonds.  Held,  that  the  plaintiffs  were  misled 
by  the  false  statements  of  V.,  and  not  by  anything  that  was  said  or 
done  by  the  defendants,  and,  hence,  cannot  maintain  the  action. 

Id. 
See  Corell  v.  Si/loester  (Mem.),  554. 

Mutual  mistake  as  to  quantity  of  laud  sold  —  right  of  purchaser 
to  recover  from  vendor  for  the  deficiency  in  quantity. 

See  Vexdor  and  Purchaser,  1. 

MONET  PAID. 

See  Springs  v.  James  (Mem.),  00:>. 

When  money  paid  to  another  under  mistake  of  fact  may  be  recov- 
ered—  cannot  be  recovered  when  paid  tlux)Ugh  fraud  of  third  party^ 
See  Mistake,  1-3. 

MORTGAGE. 

Chattel  7710 rf (/age  —  Failure  to  reflle  mortgage  does  not  render 
it  incalid  against  creditors  of  mortgagor^  if  mortgagee  takes 
mortgaged  property  into  his  possession  before  the  year  expires, 
A  mortgagee  who,  prior  to  the  expiration  of  the  year  from  the 
time  when  the  chattel  mortgage  is  first  filed  and  after  default  by 
the  mortgagor,  tiikes  the  property  into  his  actual  possession,  holds 
the  title  to  said  property  as  such  mortgagee  under  a  mortgage  then 
valid,  subject  only  to 'an  accounting,  and  the  failure  to  subse- 
quently reftle  the  mortgage,  pursuant  to  said  statute,  does  not 
divest  him  of  his  title  thereto,  nor  does  it  make  his  title  as  such 
mortgagee  invalid  as  against  the  creditors  of  the  mortgagor. 
Breeze  v.  Bain.  206 

See  Fischel  v.  Lese  (Mem.),  5:32. 
Action  to  impress  a  trust  upon  a  mortgage. 

See  Real  Property,  8. 

Release  of  land  from  lien  of  mortgage  upon  cxmdition  tlmt  mil 
road  be  built  thereon  by  a  certain  date  —  upon  breach  of  such  con 
dition  land  became  again  subject  to  mortgage. 
See  Release.  4. 

MOTIONS  AND  ORDERS. 

Motion  for  nonsuit  on  defect  in  formal  proof  must  point  out  8i)e 
cifically  such  defect. 

See  Trial. 

MUNICIPAL  CORPORATIONS. 

1.  Negligetue  —  Action  against  village  corporation — Insaffi- 
cienry  of  notice  of  accident  required  fpy  Village  I  Aim.  A  state- 
ment filed  with  a  village  clerk  as  a  condition  prece<leut  to  the  main- 
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tenance  of  an  action  for  daiuaK<^8  for  a  i>erKonHl  injury  which  reads: 
*^I  claim  a  cause  of  action  against  tm'id  Village  of  Dresden  for 
$5,000  by  reason  of  defects  in  a  sidewalk  in  said  village  on  Heneca 
street,  and  the  following  is  a  statement  of  such  cause  of  action:  On 
the  12th  day  of  January,  1907,  I  was  walking  along  said  street  and 
stepped  upon  a  plank,  which  was  loose,  and  my  feet  went  into  a 
hole,"  fails  to  give  any  description  of  the  pface  where  the  accident 
happened,  and  hence  is  not  a  compliance  with  the  requirements 
of  section  322  of  the  Village  Law  (L.  1897,  ch.  414;  Cons.  Laws,  ch.  I>4. 
§341).    Carson  Y.  Village  of  I>resden.  414 

2.  WTien  right  to  object  not  waived.  The  statement  being  insuf- 
ficient, an  admission  by  counsel  for  defendant  of  "filing  and  serv- 
ice of  notice  as  stated  in  the  complaint,"  followed  by  a  statement 
that  he  did  *'  not  admit  the  notice  was  a  compliance  with  the  stat- 
ute "  is  not  a  waiver  of  the  right  to  object  to  its  insufficiency.    /</. 

Damages  from  change  of  grade  —  statute  authorizing  municipal 
corporation  to  pay  just  claim,  not  in  conflict  with  section  10  of  arti- 
cle 8  of  State  Constitution. 

*SCC  CONSTITUTIOXAIi  LAW,  3. 

Construction  of  contract  granting  right  to  pick  over  refuse  at 
dumps  of  street  cleaning  department. 
See  New  Y<ork  (City  of),  1. 

Right  of  railroad  company  to  maintain  tracks  in  certain  streets  in 
the  city  of  New  York, 

See  New  York  (City  of).  2. 

When  city  has  no  power  to  enact  ordinance  in  conflict  with  order 
of  public  service  commission. 

See  Public  Service  Commissions,  1,  2. 

When  injuncticm  restraining  enforcement  of  regulations  intend e<l 
to  preserve  purity  of  a  municipal  water  supply  should  l:>e  modified. 
See  Riparian  Rights. 

MUNICIPAL  LAW. 

Invalidity  of  provision  requiring  certain  tmnsient  retail  dealers 
to  obtain  licenses  from  local  authorities  before  doing  ubsiness. 
See  Constitutional  Law,  1. 

MTJBDEB. 

See  People  v.  Gehhai'dt  (Mem.),  520;  People  v.  Nacco  (Mem.), 
520. 

Trial  —  sufficiency  of  evidence  to  sustain  conviction  —  delibera- 
tion—  evidence  —  when  proper  to  show  that  an  imprisonment  of 
deceased  had  l)een  terminated  by  pardon  —  eflfect  of  instruction  to 
jury  to  disregard  testimony — exceptions  to  evidence  examined  and 
overruled. 

See  Crimes,  1-5. 

Defendant  cannot  be  retried  for  murder  after  improper  discharge 
of  jury. 

See  Crimes,  r>-9. 

Sufficiency  of  evidence  of  premeditation  and  delil)eration  to  war- 
rant submisHicm  to  jury —  when  failure  to  instruct  jury  as  to  man- 
slaughter in  the  first  degree  does  not  constitute  em>r. 
See  Crimes,  10,  11. 
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£iTC)neou8  admission  of  evidence  tending  to  show  that  defendant 
had,  after  the  homicide,  money  previously  in  possession  of  deceased 
—  insuflflcieney  of  evidence  to  connect  defendant  with  bunch  of  keys 
found  after  the  homicide  —  extent  of  preliminary  examination  of 
witness  by  whom  confessions  are  to  be  proved. 
See  Crimkh,  lS-14. 

When  conviction  of  murder  in  second  degree  does  not  operate  as 
an  acquittal  of  murder  in  the  first  degree  —  defendant  in  criminal 
case  who  has  moved  to  set  aside  verdict  may  withdraw  motion  at 
any  time  before  it  is  decided  —  when  plea  of  former  jeopardy 
available, 

See  Crimes,  15,  16. 

Premeditation   and   deliberation  —  dying  declarations  —  compel 
tency  —  requirements  preliminary  to  their  admission  in  evidence. 
See  Crimes,  18-20. 

NEGLiaENCE. 

1.  Action  for  death  of  person  killed  wJiile  attempting  to  cross 
trucks  in  front  of  street  car  —  Erroneous  refusal  to  charge  asr  to 
contributory  negligence  of  deceased.  Where  plaintiff's  intestate 
was  killed  while  attempting  to  cross  the  track  m  front  of  a  street 
car  which  was  running  at  a  high  rate  of  speed  under  circumstances 
which  rendered  it  proper  to  submit  the  question  of  defendant's 
negligence  to  the  jury,  it  also  appearing  that  the  street  was  icy 
and  slippery,  it  was  error  for  the  court  to  refuse  to  charge  that  if 
deceased  saw  that  it  was  necessary  for  him  to  run  in  order  to  get 
across  ahead  of  the  car  he  was  guilty  of  contributory  negligence 
as  matter  of  law.     Vandenhotit  v.  Rochester  Jig,  Co,  61 

2.  Irregular  and  unexpected  explosion  of  dynamite  used  in 
blasting  for  tunnel—  When  contractors  not  liable  for  death  of  city 
inspector  caused  by  such  explosion.  An  inspector,  emploved  by 
the  city  of  New  York  to  examine  and  report  the  prop'ess  of  work 
done  by  a  contracting  company  which  was  constructmg  a  subway 
under  the  East  river,  went  forward,  with  the  employees  of  the 
contractor,  into  the  tunnel,  after  tiring  of  a  blast,  the  reports  of 
which  indicated  that  all  the  dynamite  cartridges  used  had  exploded, 
and  after  the  electric  firing  apparatus  had  been  disconnected  and 
the  foreman  in  charge  had  called  out  to  his  own  workmen,  **  It's  all 
over,  boys;  go  in  and  blowout  the  smoke." and  was  killed  by  a 
second  and  unexpected  explosion,  for  which  no  cause  has  been 
shown.  Held,  that  the  contracting  company  is  not  liable,  in  the 
absence  of  evidence  that  decedent's  death  was  due  to  negligence 
in  the  method  or  manner  of  doing  the  work.  Riggs  v.  N,  Y, 
Tunnel  Co,  129 

3.  Actirm  to  recover  for  the  death  of  decedent,  brought  by  half- 
sister  of  decedent — Erroneous  admission  of  evidence  showing 
serrires  and  expenditures  of  decedent  for  children  of  plaintiff. 
In  an  action  to^recover  for  the  death  of  plaintiff's  intestate  thrcmgh 
the  negligence*  of  defendant,  the  court  having  received  evidence 
that  the  deceased  had  always  lived  with  plaintiff,  her  half-sister, 
who  was  married  and  had  children,  allowed  evidence  to  be  given 
over  defendant's  objecticm  that  the  intestate  had  helped  the  plain- 
tiff alx>ut  the  household  by  taking  care  of  the  children  at  times, 
and  doing  things  for  them  that  the  mother  was  not  able  to  do,  as 
tending  to  prove  the  loss  incurred  by  the  plaintiff  as  one  of  the 
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next  of  kin.  Held^  that  evidence  relating  to  the  services  and 
expentlitures  of  the  decedent  for  the  children  of  the  plaintilT  was 
inconii)etent.    Murphy  v.  Erie  R.  R.  Co,  243 

aSVp  Dvffff  V.  Otis  Eierfifof  ("o.  (Mem.),  516;  Meyer  v.  WiUinma 
iMeiii.),  ol7;  fSwensa/i  v.  Norvross  Bros.  Co.  (Mem.),  519; 
BuffuniY.  B.  d*  L.  E.  Travtion  Co.  (Mem.),  523;  Lehman- 
Charley  v,  Bnrthtt  (Mem.),  524;  Thompson  v.  iSfatiffard 
Fashion  Co.  (Mem.),  526;  Deri  in  \.  Brooklyn  Heights  R.  R. 
Co.  0\o\i\.).Tyll\  Ainsirotih  v.  Dutchess  Hat  Works  0^eTXi.\ 
Tyi\)',  Kozak  \.  Erie  R.  R.  Co.  (Mem.),  534;  Egan  v.  Mosler 
iStife  Co.  (Mem.),  5oO;  Liirson  v.  Brooklyn  Heights  R.  R.  Co. 
(M^m.),  5(i3;  Williams  v.  CitizeuJi"  i^teamhoat  Co.  (Mem.), 
567;  Patrick  v.  Victoi  Knitting  Mills  Co.  (Mem.),  568;  Cohn 
V.  (^at skill  M.  Ry.  Co.  (Mem.),  570;  Lynch  v.  Peiree  (Mem.), 
575;  spencer  v.  Binghamton  Ry.  (-o.  (Mem.),  577;  Cobb  v. 
United E.  cf*  C.  Co.  (Mem.),  577;  Cohens.  Consolidated  (J as  Co. 
(Mem.),  578;  landiorio  v.  American  S.  1).  d-  F.  Co,  (Mem.), 
622;  Eminji  v.  Eastman  Kodak  Co.  (Mem.),  623;  Boyle  v.  City 
of  Troy  Oiem.),  625. 

When  non-delivery  of  goods,  by  bailee,  prima  facie  evidence  of 
neglijjence. 

JSee  Bailment,  1-8. 

When  master  not  obli{?ed  to  provide  safe  place  to  work  —  when 
master  not  liable  for  injury  to  lineman  from  fall  of  telephone  pole. 

See  Master  and  Servant,  1,  2. 

Assumption  of  risks  by  servant  —  servant  cannot  recover  in  com- 
mon-law action  when  it  does  not  appear  that  master  failed  to  sup- 
l)lv  him  with  safe  and  proper  api)liances  and  rea.sonably  competent 
fellow-servants. 

See  Master  and  Servant,  3. 

Action  against  village  —  insufficiency  of  notice  of  accident. 
See  Municipal  Corporations,  1,  2. 

NEW  70BK  (CITY  OF). 

1.  Constmction  of  contract  granting  right  to  pick  over  refit^se  at 
damps  of  street  cleaning  department.  By  its  chiirter  the  city  of 
New  York  was  obliged  to  sweep  and  to  clean  its  streets  arid  a 
department  was  constituted  for  the  puipose,  upon  which  was 
iniiH)sed  the  duty  to  perform  that  work  and  to  remove  the  street 
sweepings  or  ret'use,  through  contracts  which  the  commissioner 
was  empowered  to  make.  (New  York  City  Charter  [L.  1901,  ch. 
466],  §$j^  5;H,  531),  541.  544,  546.)  When,  therefore,  the  commissioner 
advertised  for  bids  for  the  privilege  of  picking  over  the  refuse  at 
dumps  of  the  department  as  enumerated  and  entered  into  a  con- 
tract granting  that  privilege  for  the  same  dumps,  the  law  neees- 
sfiriiy  will  imply  a  covenant  by  the  city  to  deliver  all  of  its  refuse 
gathered  from  street  cleaning  at  those  dumps,  even  if  exact  words 
to  that  effect  are  wanting.  Hence,  such  a  contract  is  not  void  for 
lack  of  mutuality  but  is  binding  upon  the  contractor  and  he  is  liable 
for  his  default  thereon.     City  of  Neio  York  v.  Belli  PaolL  18 

2.  Right  of  New  York  Central  and  Hudson  River  Railroad  Com- 
pany  to  maintain  its  tracks  in  certain  streets  in  the  cityofNew  York. 
Tlie  right  of  the  New  York  Central  and  Hudson  Rivei  KaOroad  Com- 
pany as  now  exercised  to  maintain  tracks  in  Tenth,  Eleventh  and 
Twelfth  avenues  and  West  street  in  the  city  of  New  York  was 
originally  derived  from  the  state,  through  the"  legislature,  and  not 
from  the* city,  by  a  franchise  which  was  not  limited  in  its  duration. 


I^^DEX  655 

NEW  70BK  (CITY  OF)— Continued. 

The  lej^islature  intended  that  the  ri^ht  should  be  enjoyed  by  the 
successors  of  the  p^mntee,  and,  henee,  tlie  railroad  company  is 
entitletl  to  an  injunction  restrainiiiff  the  city  and  its  officers  from 
removing  or  attempting  to  remove  such  tracks.  The  legislature 
may,  however,  so  regulate  the  plaintiff's  railroad  in  the  city  of  New 
York  as  to  remove  the  menace  and  danger  to  life  occasioned  bv  its 
present  operation.  N.  Y.  C\  d-  IL  R.  li,  R.  Co.  v.  City  of  }iew 
York.  212 

See  Matter  of  Kane  v.  Qaynor  (Mem.),  615. 

Cause  assigned  for  the  removal  of  a  person  holding  a  position  in 
the  classified  civil  service  of  New  York  city  must  l>e  substantial  — 
insufficiency  of  charges  to  warrant  removal. 
iSee  Civil  Service,  1,  2. 

Construction  and  eflfeet    of    section  35   of    Rapid  Transit  Act 
exempting  equipment  of  subway  railroad  from  taxation. 
*SVe  Tax,  2. 

NONSUIT. 

Motion  for  nonsuit  on  defect  in  formal  proof  must  point  out 
specifically  such  defect. 
^SVe  Trial,  1. 

•  NUISANCE. 

See  Doheiiy  v.  Ccf^^kUl  Cement  Co.  (Mem.),  562. 

See  Matter  of  Griffln  (Mem.),  617. 

PARTIES. 

Action  to  review  state  apportionment  not  maintainable  against 
attornev-general,  governor,  president  of  senate  and  speaker  of 
assembfy. 

See  CoxsTiTi'TioxAL  Law,  4. 

PAYMENT. 

Place  of  payment  of  indebtedness. 
See  Debtor  and  Creditor,  1-;j. 

Payment  made  by  one  of  joint  and  several  makers  of  a  promis- 
sory note  does  not  affect  defense  of  Statute  of  Limitations  as  to 
others — when  allegation  of  payment  does  not  preclude  defense  of 
Statute  of  Limitations. 

See  Limitation  of  Actions,  1,  2. 

PERSONAL  PB0PEBT7. 

When  personalty  l)ecomes  part  of  realty. 
See  Tax,  1. 

PLEADING. 

See  Heilhrmm  v.  0.  A.  Ins.  Co.  (Mem.),  610;  Oq'dhif  v.  Ilh^kok 
(Mem.),  614. 

When  insufficient  to  authorize  oral  evidence  that  release  was 
delivered  conditionally. 

See  Release,  a. 

Demurrer  to  complaint  on  ground  that  it  presented  no  practical 
question  for  consideration  overruled. 
Set  Will,  2. 
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POLICS. 

See  People  ex  rel.  Terhune  v.  Bingham  (Mem.),  555. 

PRACTICE. 

1.  lief  €  fee  must  sign  report  by  his  signature  and  not  by  initials. 
A  referee  in  making  his  official  report  represents  the  sover- 
eignty of  the  state  in  a  formal  act  of  justice,  and  his  action  should 
be  authenticated  in  a  formal  way  on  account  of  the  importance 
and  dignity  of  the  act.  While  the  Code  of  Civil  Procedure  does  not 
in  terms  say  that  the  referee  must  sign  the  decision  bv  subscrib- 
ing his  name,  the  intention  of  the  legislature  is  plainly  to  lie  implied. 
A  report  in  writing  must  be  authenticated  by  the  signature  of  the 
referee,  and  mere  mitials  are  not  a  signature  in  legal  proceedings. 
Smith  V.  Geiger,  306 

2.  Erroneous  entry  ofiudgment  upon  ref  creeps  opinion.  An  opin- 
ion by  a  referee  giving  his  conclusions,  but  omitting  to  direct  the 
entry  of  judgment  in  accordance  therewith,  is  not  sufficient,  but 
where  a  referee  has  announced  his  conclusion  in  an  opinion  and 
has  not  officially  determined  the  issues,  justice  can  be  done  by 
remitting  the  case  to  him  for  formal  decision  as  required  by  law. 

Id. 

See  Matter  of  Besch  (Mem.),  552;  Leake  v.  Hartman  (Mem.), 
605. 

Defendant  cannot  be  retried  for  criminal  offense  after  improper 
discharge  of  jury  —  jury  may  be  discharged  only  as  pro\iaed  by  ' 
section  428  of  Code  of  Criminal  Procedure. 
See  Crimes,  6-9. 

Motion  for  nonsuit  on  defect  in  formal  proof  must  point  out 
specifically  such  defect. 
See  Trial,  1. 

Submission  of  controversy  —  inference  of  fact. 
See  Trial,  2. 

PRINCIPAL  AND  AQENT. 

1.  Ratification.  One  may  ratify  the  acts  of  another  purporting 
to  be  made  on  his  behalf  whether  that  other  is  an  agent  exceeding 
his  authority  or  no  agent  at  all.    Ramsay  v.  Miller.  72 

2.  When  ratification  of  acts  of  stockbroker  question  for  jury. 
Plaintiff  speculated  in  stocks  through  a  manager  of  defendants. 
The  manager  substantially  exhausted  plaintiff's  balance  bv  unau- 
thorized transactions  and  stated  to  plaintiff  that  he  would,  adjust 
the  matter  and  save  the  plaintiff  harmless  if  plaintiff  would  keep 
quiet.  This  plaintiff  ageed  to  do  and  took  from  the  manager  a 
policy  of  insurance  and  some  mining  stocks,  which  plaintiff  returned 
several  months  after,  and  first  communicated  the  facts  to  defend- 
ants nearly  a  year  after  their  discovery.  Held,  that  the  evidence 
of  ratification  by  plaintiff  was  such  as  to  require  its  submission 
to  the  jury.  Id. 

3.  When  broker  ha^  produced  a  person  ready  andtoilling  to  pur- 
ch(use  property  upon  the  vendor's  terms  the  latter  is  liable  for 
broker's  commissions.  When  a  broker  produces  a  person  ready 
and  willing  to  enter  into  a  contract  upon  his  employer's  terms,  he 
has  earned  his  commissions  and  if  his  efforts  have  been  rendered 
futile  by  his  employer's  fault,  the  latter  will  not  be  heard  to  say 
that  the  broker  has  not  performed.  The  requirement  of  the 
Statute  of  Frauds,  that  the  agreement  between  the  {parties  must 
be  evidenced  in  writing,  has  no  bearing  upon  the  question  of 
whether  the  broker  has  earned  his  commissions.    Where  the  minds 
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of  the  parties  met  in  agreement  upon  the  essential  terms  and  con- 
ditions of  a  lease,  and  the  subsequent  failure  to  consummate  it 
formally  was  due  to  an  unreasonable  demand  of  the  defendants, 
the  brokers  who  brought  about  the  agreement  on  their  behalf  can- 
not be  deprived  of  the  right  to  commissions.  Tanenbaum  v. 
Boehm.  293 

4.  Real  estate  brokers  —  When  sale  of  real  estate  is  defeated  by 
unreasonable  imposition  of  new  terms  by  the  vendor^  the  broker  ts 
entitled  to  compensation.  Where  a  sale  is  defeated,  not  by  reason 
of  any  lack  of  ability  or  willingness  on  the  part  of  the  in  tending 
purchiaser,  or  any  refusal  on  his  part  to  comply  with  the  terms  pre- 
scribed by  the  vendor  to  the  broker  and  by  him  disclosed  to  the 
l)uyer,  but  on  account  of  the  unreasonable  imposition  of  new  terms 
by  the  vendor,  by  whom  the  broker  was  employed,  the  latter  is  enti- 
tled to  his  compensation.    Davidson  v.  Stocky,  423 

PRINCIPAL  AND  8VBET7. 

See  Gansevoort  Bank  v.  Empire  State  Surety  Co,  (Mem.),  634. 

PROCESS. 

See  Sadler  v.  Boston  &  Bolivia  Rubber  Co,  (Mem.),  547. 

PROMISE. 

Breach  of  —  unchastity  of  plaintiff  as  defense. 

See  Evidence,  2,  3. 

PROSTITUTES. 

See  People  ex  rel,  Barone  v.  Fox  (Mem.),  616. 

PUBLIC  SERVICE  COMMISSIONS. 

1.  Jurisdiction  and  authority — When  city  of  second  class  has 
no  power  to  enact  ordinance  in  conflict  with  its  order.  The 
public  service  commission  was  established,  among  other  things, 
for  the  purpose  of  promoting  uniformity  and  consistency  in 
authoritative  directions  to  be  given  to  public  service  corporations, 
and  to  constitute  a  tribunal  trained  to  consider  and  determine 
controversies  and  problems  relating  to  such  corporations,  and  to 
direct  and  supervise  their  relations  to  and  dealings  with  the  public 
as  their  patrons.  Hence,  when  a  decisicm  has  been  made  by  it  in  a 
matter  properly  before  it  and  within  its  jurisdiction,  a  city  whose 
charter  does  not  confer  power  and  authority  to  take  action  with 
reference  to  the  subject-matter  involved,  inconsistent  with  the  pro- 
visions of  the  Public  Service  Commissions  Law  (L.  1907,  ch.  429; 
Cons.  Laws,  ch.  48),  has  no  |X)wer  to  pass  an  ordinance  nullifying 
such  decision.     City  of  Troy  v.  United  Traction  Co,  333 

2.  Commission  may  act  upon  its  own  motion.  The  power  of 
the  public  service  commission  to  make  an  order  is  not  dependent 
upon  the  receipt  of  a  complaint  or  petition  therefor  from  a  person 
or  corporation,  but  by  express  statutory  authority  the  commission 
is  given  power  to  make  such  an  order  upon  its  own  motion,  and 
any  person  interested  may,  after  an  orcier  has  been  made,  apply 
for  a  re-hearing  in  respect  to  any  matter  determined  therein  and 
the  commission  shall  grant  and  hold  such  re-hearing  if  in  its  judg- 
ment sufficient  reason  therefor  be  made  to  appear.  Id. 

PUBLIC  SERVICE  CORPORATIONS. 

Telephone  company  may  lawfully  make  rebate  to  a  municipal 
corporation,  charitable  institutions  and  clergymen. 

See  Telephone  Companies. 
42 
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BAIL&OADS. 

Hee  Wilcox  v.  Richmond  L,  rf-  R,  R,  Co.  (Mem.),  515;  People  eac 
rtl.  Cohoes  Ry.  Co.  v.  Public  IStrcice  Comm,  (Mem.),  547. 

When  company  lirble  for  loss  of  money  and  jewelry  taken  from 
suit  case  while  in  custody  of  its  trainman  —  contributory  negll- 
fiance  of  passenger  immaterial  in  absence  of  explanation  of  non- 
delivery—  contract  of  carriage  carries  with  it  duty  to  transport 
reasonable  amount  of  baggage  —  limitation  as  to  value  of  baggage 
not  appliciible  to  that  carried  by  hand  —  when  claim  of  exemption 
under  Public  Service  Commissions  Liiw  cannot  be  sustained. 

8ee  Bailmknt,  1-6. 

Ownership  by  one  railroad  company  of  majority  of  stock  of 
another  does  not  make  controlling  company  liable  for  default  or 
negligence  of  its  subordinate. 

/See  Corporations,  2,  3. 

Action  for  death  of  person  killed  while  attempting  to  cross  tracks 
in  front  of  street  car. 
*Vee  NkglioexcK,  1. 

Ritfht  of  New  York  Central  and  Hudson  River  Railroad  Company 
to  maintain  its  tracks  in  certain  streets  in  the  city  of  New  York. 

See  New  York  (City  of),  2. 

Jurisdiction  and  authority  of  public  service  commission. 

J^ee  Public  Service  Commissions,  1,  2. 

Construction  and  eflfect  of  section  35  of  Rapid  Transit  Act  exempt- 
ing equipment  of  subway  railroad  from  taxation. 
See  Tax,  2. 

BAPID  TRANSIT  ACT. 

Construction  and  eflfect  of  section  35  of  Rapid  Transit  Act  exempt- 
ing equipment  of  subway  railroad  from  taxation. 

See  Tax,  2. 

RATIFICATION. 

When  ratification  of  acts  of  stockbroker  question  for  jury. 
See  Principal  and  Agent,  1,  2. 

BEAL  PBOPERTT. 

1.  Forcible  entry  and  detainer — History  of  statutes  relating 
th  ereto  —  Definitions  thereof —  Rights  of  parties.  Origin  and  history 
of  statutes  in  England  and  in  this  state  relative  to  forcible  entry 
and  detainer  considered.  To  make  an  entry  forcible  the  forc«  used 
must  be  unusual  and  tend  to  bring  about  a  breach  of  the  peace, 
such  as  an  entry  with  a  strong  hand,  or  a  multitude  of  people,  or 
in  a  riotous  manner,  or  with  personal  violence,  or  with  threat  and 
menace  to  life  or  limb,  or  under  circumstances  which  would  natu- 
rally inspire  fear  and  lead  one  to  apprehend  danger  of  personal 
injur\'  if  he  stood  up  in  defense  of  his  possession.  Although  the 
entry  was  pea<'eable,  still  if  a  party  entitled  to  the  possession  is 
kept  out  through  fefir  of  personal  violence,  he  is  entitled  to  retH>ver 
treble  damages  for  a  forcible  detainer,  When  deprived  of  posses- 
sion without  right,  he  has  the  right  to  re-enter,  after  dispossession 
is  complete,  if  he  can  do  so  peaceably.    Pnlts  v.  Munro,  34 

2.  Warrant  of  dispossession— Validity.  In  an  action  at  law  the 
right  to  judginent  depends  on  the  facts  as  they  stood  when  it  was 
commenced,  instead  of,  ac^Mjrding  to  the  rule  in  equity,  as  they 
stood  at  the  date  of  the  trial.    Hence  a  warrant  to  dispossess, 
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valid  upon  its  face  and  issued  pursuant  to  a  judgment  also  valid 
upon  its  face,  is  to  be  regardeil  as  valid  when  it  was  executed, 
although  subsequently  the  judgment  was  reversed,  not  for  want  of 
jurisdiction  but  for  errors  committed  during  the  trial  before  the 
magistrate.  Id. 

3.  When  warrant  not  good  against  person  in  possesion  as 
assignee  of  lease.  One  not  a  party  to  the  proceeding  in  which  the 
judgment  was  rendere<l  is  not  bound  thereby.  The  warrant  is  not 
good  as  against  a  person  in  possession  as  assi^ee  of  a  lease  when 
there  is  evidence  tending  to  show  that  the  plaintiff  in  the  proceed- 
inj?  had  recognized  hhn  as  lawfully  in  possession.  He  should  be 
jomed  as  a  party  to  the  proceeding,  and  it  is  a  trespass  to  dis- 
possess him  without  giving  hhn  an  opportunity  to  make  his 
defense.  Id. 

4.  Summary  proceedings  —  When  execution  of  process  against 
assignee  of  lessee  con.stitutes  a  forcible  entry  and  detainer.  Where 
summary  proceedings  were  taken  against  a  lessee  who  had,  to 
the  knowledge  of  the  landlord,  assigned  the  lease  to  his  wife, 
who  was  not  made  a  party  to  the  proceeding,  the  acts  of  an 
assistant  to  the  officer  who  executed  the  process,  within  the  line 
of  his  authority,  after  the  removal  of  the  husband  under  the  war- 
rant, were  the  acts  of  the  landlord.  The  fact  that  such  assistant 
made  such  a  show  of  force  as  to  tend  to  bring  about  a  breach  of 
the  peace  and  to  prevent  the  wife  from  re-entering  the  premises, 
raises  a  question  for  the  jury  as  to  whether  she  was  kept  out  of 
possession  by  fear  of  personal  violence,  and  if  so,  to  assess  the 
damages  sustained  by  her.  Id. 

5.  Deed  —  Delivery  to  third  person  to  be  delivered  to  grantee 
after  death  of  grantor  —  When  title  passes  under  such  delivery. 
A  deed  may  be  delivered  to  a  third  person  with  instructions  that 
it  be  finally  delivered  to  the  grantee  after  the  death  of  the  grantor. 
In  such  a  case  no  title  passes  until  the  final  delivery,  and  then  and 
thereafter  the  title  is  by  relation  deemed  to  have  vested  in  the  gran- 
tee as  of  the  time  of  the  fh"st  delivery  to  the  third  person.  Stonehill 
V.  HaMings.  115 

6.  Forcible  entry  and  detainer — Action  for  treble  damages  — 
When  judgment  for  forcible  detainer  cannot  be  sustained.  In  an 
action  for  treble  damages  for  forcible  entry  upon  or  detainer  of 
real  propertv,  the  plaintiff  must  give  proof  of  facts  which  will  bring 
the  case  witliin  the  provisions  of  the  stiitute  (Code  Civ.  Pro.  §  1669), 
and  where  in  such  an  action  the  entry  was  shown  to  be  peaceable 
and  under  legal  process,  and  the  evidence  discloses  that  there  was 
no  force  used  to  keep  the  plaintiff  out  of  the  premises  and  that  he 
was  not  in  fear  of  any  personal  violence,  a  judgment  against  the 
defendant  for  the  forcible  detainer  of  the  premises  cannot  be  sus- 
tained.   Ilallock  V.  N.  Y.  C.  cf-  //.  R.  R.  R.  Co.  201 

7.  Parol  evidence  inadmissible  to  limit  effect  of  delivery  of  deed. 
It  is  the  settled  law  of  this  state  that  parol  evidence  is  inad- 
missible to  limit  the  effect  the  law  attributes  to  the  delivery  of  a 
deed  to  a  grantee,  since  any  oral  condition  accompanying  the  deliv- 
ery, in  such  case,  would  be  repugnant  to  the  terms  of  the  deed. 
Lafayette  St.  Church  Socy.  v.  Norton.  379 

8.  Action  to  impress  a  trust  upon  a  mortgage.  This  action  was 
brought  to  impress  a  trust  in  favor  of  the  plaintiff  upon  a  mort- 
gage held  by  the  defendant,  to  compel  the  transfer  thereof  to  the 
plaintiff  with  an  accounting  for  all  moneys  i>aid  thereon,  and  to 
enjoin  the  defendant  from  assigning  or  incumbering  said  mortgage 
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during  the  i>endem\v  of  the  action.  Upon  examination  of  the 
factt*,  hHd,  tliat  tlie  findings  do  not  support  the  judgment,  and  tliat 
upon  the  facts  found  tlie  projierty  in  question  was  not  impressed 
in  the  liands  of  the  defendant  with  any  trust  in  favor  of  putintiff. 

Id* 

See  Clark  v.  KlrkUind  (Mem.),  573;  Rihy  v.  Rohiiison  (Mem.), 
531. 

When  order  directing  sale  of  decedent's  real  property  for  payment 
of  his  debts  is  invalid. 

ISee  Decedent's  Estate. 

Construction  and  eflfwt  of  deed  executed  by  wife  to  trustee  to  secure 
amount  for  which  her  husband  might  be  liable  aa  executor  and  trus- 
tee of  an  estate  —  when  such  deed  should  be  held  to  be  a  mortgage. 
See  Deed. 

When  grantee  may,  undei  covenant  of  seizin  in  deed  to  real  prop- 
erty, recover  amount  paid  to  retain  fixtures  placed  in  property  under 
conditional  contract  of  sale. 
See  Fixtures,  1,  2. 

Release  of  land  from  lien  of  mortgage  upon  condition  that  railroad 
be  built  thereon  by  a  certain  date  —  upon  breach  of  such  condition 
land  became  again  subject  to  mortgage. 
See  Release,  4. 

When  parol  agreement  for  conveyance  of  real  estate,  although 
void  under  Statute  of  Frauds,  will  *be  speeiftcully  enforced — oml 
agreement  to  hold  title  to  real  projjerty  foi  benefit'of  another. 
See  Specific  Performance,  1,  2. 

Mutual  mistake  as  to  quantity  of  land  sold  —  right  of  purchaser 
to  recovei  from  vendor  foi  the  deficiency  in  quantity. 
See  Vendor  and  Purchaser,  1. 

Action  to  enforce  specific  performance  of  contract  to  purchase  real 
estate  —  marketable  title. 

See  Vendor  and  Purchaser,  2. 

Construction  of  foreign  will  transferring  real  property  within 
this  state. 

See  Will,  1. 

REBATES. 

Telephone  company  may  lawfully  make  rebate  to  a  municipal 
corporation,  charitable  institutions  and  clergymen. 
See  Telephone  Companies. 

RECEIVERS. 

See  People  v.  Brooklyn  Bank  (Mem.),  5«1. 

REFERENCE. 

Referee  must  sign  report  by  his  signature  and  not  by  initials  — 
erroneous  entry  of  judgment  upon  referee's  opinion. 
See  Practice,  1,  2. 

RELEASE. 

1.  Const niction  and  effect  of  general  release  of  indebtedness 
under  seal.  Neither  a  receipt  nor  a  release  is  a  contract  or  an 
executory  instrument;  they  are  merely  declarations  or  admissions 
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in  writing,  and  hence  the  modification  of  the  statute  (Code  Civ. 
Pro.  §  840)  with  reference  to  seals  upon  executory  instruments,  by 
which  they  are  made  only  presumptive  evidence  of  a  sufficient 
consideration,  does  not  extend  to  releases,  which,  when  under  seal, 
continue  to  be  exclusive  evidence  of  a  sufficient  consideration.  It, 
therefore,  foUows  that  liquidated  and  undisputed  claims  or  accounts 
can  be  discharged  by  payment,  or  by  the  creditor  executing  a  release 
under  seal,  by  which  he  precludes  himself  from  attacking  the  con- 
sideration for  the  release.    JStiebel  v.  Orosherg.  266 

2.  When  oral  evidence  may  he  given  to  hhoir  vhether  delivery  of 
release  was  absolute  or  conditional.  The  act  of  executing  releases 
is  separate  and  distinct  from  acts  of  delivery.  The  delivery  has  to 
be  shown  independent  of  the  instrument;  and  while  parol  evidence 
is  incompetent  for  the  purpose  of  changing  or  explaining  the  mean- 
ing of  the  written  instrument,  oral  evidence  may  be  given  for  the 
purpose  of  showing  whether  the  delivery  of  the  instrument  was 
mtended  to  be  absolute  or  conditional.  Id, 

3.  When  pleading  insufficient  to  authorize  oral  evidence  that 
release  was  delivered  conditionally.  In  an  action  on  a  note 
defendant  interposed  as  a  defense  a  release  under  seal  made  by 
plaintiffs.  In  a  reply  served  by  order  of  the  court,  plaintiffs  alleged 
that  the  release  was  given  or'  intrusted  to  the  defendant  with  the 
understanding  that  it  was  not  to  have  a  legal  inception  or  effect 
as  a  relea.se,  or  as  a  delivery,  and  was  to  be  returned  upon 
demand.  The  point  having  been  clearly  raised  by  the  defenoant 
on  the  trial,  held,  that  the  reply  was  not  sufficient  to  authorize 
the  admission  of  oral  evidence  to  the  effect  that  the  release  was 
delivered  conditionally  to  become  operative  in  case  the  defend- 
ant should  be  forced  into  bankruptcy;  and  in  case  he  was  not 
adjudged  a  bankrupt,  that  the  release  should  be  returned  to  the 
plaintiffs.  Id. 

4.  Release  of  land  from  lien  of  mortgage  upon  condition  that 
railroad  he  huilt  thereon  by  a  certain  date —  Upon  breach  of  such 
condition  land  became  again  subject  to  mortgage.  Plamtiffs, 
holders  of  a  mortgage  covering  a  strip  of  land  owned  by  defend- 
ants, executed  a  release  thereof  as  to  such  strip  **  for  railroad  pur- 
poses only "  and  with  the  proviso  that  if  a  railroad  thereon  was 
not  constructed  by  a  certain  date  and  in  c*ise  the  premises  should  be 
used  for  other  than  niilriwid  purixises,  "the  said  premises  hereby 
released  are  to  become  part  of  the  mortgaged  premises  and  be  sub- 
ject to  the  lien  of  said  mortgage  as  if  this  release  liad  not  been  made." 
Held,  that  the  plaintiffs  intende<l  to  release  the  lien  of  their  mort- 
gage upon  the  c<>ndition,  subsequently  to  be  performed,  that  the 
railroad  should  be  in  operation  by  the  date  mentioned,  and  that 
thereafter  the  land  should  not  be  used  for  other  than  railroad  pur- 
pjoses.  Upon  the  breach  of  this  condition  the  obligation  of  the  plain- 
tiffs ceased  and  the  company  lost  its  rights  to  a  release  of  the  lien 
and  its  interest  in  the  mortgaged  premises  became  subject  thereto. 
Barnes  v.  Southfield  Beach  Co.  801 

BIPABIAK  BIGHTS. 

Injunction  restraining  enforcement  of  regulations  intended  to 
preserve  purity  of  a  municipal  mat er  supply  —  When  injunction 
should  he  modified.  Where  a  village  corporation  undertook  to 
make  a  small  body  of  water  a  piirt  of  its  municipal  water  supply 
and  thereafter  threatened  to  enforce,  without  compensation,  regu- 
lations which  would  prohibit  the  exercise  of  ripiirian  rights  by  the 
adjacent  landowners  including  those*  which  arc  reasonable,  as  well 
as  some  which  c^institute  or  might  constitute  a  nuisiince,  the  Yxynx.- 
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rian  owners  are  entitled  to  an  injunction  restraining  the  enforce- 
ment of  the  village  regulations  only  in  no  far  as  they  prohibit  tlieir 
reasonable  use  of  the  waters.     George  v.  Village  of  Chester,  3il8 

ISee  Heaton  v.  ViL  of  Chester  (Mem.),  603. 

SALE. 

1.  Aation  for  breach  of  warranty — When  defendant's  liahUity 
question  for  the  jury.  In  an  motion  to  recover  damages  sustained 
by  plaintiff  for  breach  of  a  contract  of  sale  of  an  automobile  and  of 
express  warranties  collateral  thereto,  held,  upon  examination  of  tlie 
evidence,  that  it  was  error  to  take  the  question  of  respondent's  lia- 
bility from  the  jury,  since  it  might  have  found  upon  the  evidence  that 
respondent's  agent  made  the  sale  and  accompanying  warranties. 
Levis  V.  Pope  Motor  Car  Co.  402 

2.  When  agreement  that  article  purchased  might  be  exchanged,  if 
not  a^  warranted,  does  not  abrogate  warranty.  While  there  can- 
not be  the  incident  of  a  warranty  unless  there  is  a  completed  sale 
and  absolute  delivery,  the  completeness  of  the  sale  in  this  case  was* 
not  destroyed  by  the  fact,  if  it  existed,  that  a  part  of  the  contract 
was  that  plaintiff  might  exchange  the  car,  in  case  it  did  not  fulfill 
the  warranties,  since  no  condition  had  to  be  accomplished  before 
the  title  passed,  and  the  return  and  exchange,  if  made,  would  simply 
divest  the  title  w^hich  had  vested  under  the  contract.  Id, 

SCHOOLS. 

iSee  People  ex  rel.  Woodward  v.  Draper  (Mem.),  612. 

SEALED  INSTRUMENTS. 

Construction  and  effet^t  of  release  of  indebtedness  under  seal 
See  Release,  1. 

SERVICES. 

ISee  Swan  v.  Gardner  (Mem.),  5(50. 

SESSION  TjATHTS 

1.  L.  1891,  Ch.  4;  L.  1800,  Ch.  12^-- Rapid  Tramit  Act— Con- 
struction and  effect  of  section  35  exempting  certain  machinery, 
fixtures  and  appurtenances  of  street  railways  from  taxatifm. 
Plaintiff  claims  exemption  from  taxation  based  on  section  35  of 
the  so-called  Rapid  Transit  Act  (L.  1891,  ch.  4;  amd.  L.  1896,  ch.  729), 
which  at  the  tnue  of  the  assessment  in  question  read  as  follows: 
**  The  equipment  to  be  supplied  by  the  person,  firm  or  corporation 
operating  such  road  shall  include  all  rolling  stock,  motors,  boilers, 
engines,  wires,  ways,  conduits,  and  mechanisms,  machinery,  tools, 
implements  and  devices  of  every  nature  whatsoever  used  for  the 
generation  or  transmission  of  motive  power  and  including  all 
pow^er  houses,  and  all  apparatus  and  all  devices  for  signalling  and 
ventilation.  Such  person.  Arm  or  corporation  shall  be  exempt 
from  taxation  in  respect  to  his,  their  or  its  interest  under  said  con- 
tract and  in  respect  to  the  rolling  stock  and  all  other  equipment  of 
said  road,  but  this  exemption  shall  not  extend  to  any  real  property 
which  may  be  owned  or  employed  by  said  person,  firm  or  corpora- 
tion in  connection  with  the  said  road."  Held,  that  this  section, 
when  fairly  construed  in  its  entirety,  means  that  the  machinery 
and  apparatus  enumerated  as  equipment  when  installed  in  the 
power  houses  shall  continue  to  be  regarded  as  personal  property; 
that  the  term  "real  property"  in  the  exception  to  the  exemption 
c  ause  was  not  intended  to  include  such  equipment,  but  that  it 
remains  exempt  from  taxation.  People  ex  rel,  Interborough  R,  T, 
Co.  V.  O'Donnel,  813 
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2.  L,  1897,  C7i.  414 — Village  Law  —  Negligence  —  Action  against 
village  corporation  —  hiaufflcieniyy  of  notice  of  accident.  A  Htate- 
ment  filed  with  a  viUage  clerk  as  a  condition  precedent  to  the  main- 
tenance of  an  action  for  damans  for  a  personal  injury  which  reads: 
**  I  claim  a  cause  of  action  agamst  said  Village  of  Dresden  for  $5,000 
by  reason  of  defects  in  a  sidewalk  in  said  village  on  Heneca  street, 
and  the  following  is  a  statement  of  such  cause  of  action:  On 
the  12th  day  of  January,  1007,  1  was  walking  along  said  street  and 
stepped  upon  a  plank,  which  was  loose,  and  my  feet  went  into  a 
hole,"  fails  to  give  any  description  of  the  place  where  the  accident 
happened,  and  hence  is  not  a  compliance  with  the  requirements  of 
section  322  of  the  Village  Law  (L.  1897,  ch.  414;  Cons.  Laws,  ch.  64, 
§  341).     Carson  v.  Village  of  Dresden.  414 

3.  i.  1901,  Ch.  466 — New  York  city  charter —  Constrttction  of  con- 
tract granting  right  to  pick  ocer  refuse  at  dumps  of  street  cleaning 
department.  By  its  charter  the  city  of  New  York  was  obliged  to 
sweep  and  to  clean  its  streets  and  a  department  was  constituted  for 
the  purpose,  upon  which  was  imposed  the  duty  to  perform  that  work 
and  to  remove  the  street  sweepings  or  refuse,  through  contracts 
which  the  commissioner  was  empowered  to  make.  (New  York  City 
Charter  [L.  1901,  ch.  4661  §i^  534,  539,  541,  544,  646.)  When,  there- 
fore the  commissioner  advertised  for  bids  for  the  privilege  of  pick- 
ing over  the  refuse  at  dumps  of  the  department  as  enumerated  and 
entered  into  a  contract  granting  that  privilege  for  the  same  dumps, 
the  law  necessarily  will  imply  a  covenant  by  the  city  to  deliver  all 
of  its  refuse  gathered  from  street  cleaning  at  those  dumps,  even  if 
exact  words  to  that  effect  are  wanting.  Hence,  such  a  contract  is 
not  void  for  lack  of  mutuality  but  is  binding  upon  the  contractor 
and  he  is  liable  for  his  default  thereon.  City  of  New  York  v.  Belli 
Paoli.  18 

4.  Idem  —  New  York  city  charter —  Cause  assigned  for  the 
removal  of  a  person  holding  a  position  in  the  classified  civil  serv- 
ice of  New  York  city  must  be  substantial.  The  cause  assigned  for 
removal  under  section  1543  of  the  Greater  New  York  charter 
(L.  1901,  ch.  466)  of  a  person  holding  a  position  in  the  classified  civil 
service  must  be  substantial  and  not  shadowy.  The  cause  assigned 
must  be  some  dereliction  on  the  part  of  the  subordinate,  or  neglect 
of  duty,  or  something  affecting  his  character  or  fitness  for  the 
position.  The  proceeding  is  not  a  mere  form  to  precede  a  prede- 
termined removal.    Matter  of  Griffin  v.  Thompson.  104 

5.  i.  1907,  Ch.  429  —  Public  Service  Commissions  Law  —  Juris- 
diction and  authority  of  cotnmission —  When  city  of  second  class 
has  710  power  to  enact  ordinance  in  conflict  with  Us  order.  The 
public  service  commission  was  established,  among  other  things,  for 
the  purpose  of  promoting  uniformity  and  consistency  in  authorita- 
tive directions  to  be  given  to  public  service  corporations,  and  to 
constitute  a  tribunal  trained  to  consider  and  determine  controver- 
sies and  problems  relating  to  such  corporations,  and  to  direct  and 
supervise  their  relations  to  and  dealings  with  the  public  as  their 
patrons.  Hence,  when  a  decision  has  been  made  by  it  in  a  matter 
properly  before  it  and  within  its  jurisdiction,  a  city  whose  charter 
does  not  confer  power  and  authority  to  take  action  with  reference 
to  the  subject-matter  involved,  inconsistent  with  the  provisions  of 
the  Public  Service  Commissions  Law  (L.  1907,  ch.  429;  Cons.  Laws, 
ch.  48),  has  no  power  to  pass  an  ordinance  nullifying  such  decision. 
City  of  Troy  v.  United  Traction  Co.  333 

6.  Idem  —  Railroads  —  Loss  of  baggage  —  When  not  exempt  from 
liability  in  excess  o/$150  under  Public  Service  Commissions  Law. 
Where  a  pas^•.enge^,  cjirrying  a  dress  suit  ease  containing  necessiiry 
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traveling  expenses  and  diamond  rings  suitable  for  her  personal  use, 
asked  the  conductor  to  send  some  one  to  take  the  suit  case  from  the 
train  at  her  station,  and  afterward  delivered  the  suit  case  to  a  train- 
man who  came  to  help  her  and  did  not  see  it  again  until  he  returned 
it  to  her  on  the  platform  with  the  money  and  rin^  missing,  in  legal 
effect  it  was  the  same  as  if  the  defendant,  personified,  had  taken  it. 
A  claim  of  exemption  from  all  damages  in  excess  of  $150  made  under 
the  Public  Service  Commissions  Law  (L.  1907,  ch.  489,  g  38)  cannot 
be  sustained,  where  the  ticket  of  the  phiintiff  called  for  transport^a- 
tion  in  part  in  the  state  of  Massachusetts,  the  suit  case  was  deliv- 
ered to  the  defendant's  trainman  in  that  state,  the  implied  demand 
for  re-delivery  was  made  there  and  the  loss  occurred  there.  In  such 
case  the  laws  of  Massachusetts,  which  in  the  absence  of  proof  are 
presumed  to  be  the  common  law  of  the  land,  nmst  control  the 
amount  of  damages.    Hashrouck  v.  N.  F.  C.  d:  H.  B,  B.  B,  Co,    363 

7.  L.  1907,  Ch,  727 — State  senatorial  and  assembly  districts  — 
Apportionment  at  extraordinart/  session  —  Action  to  review  such 
apportionment  not  maintairiable  against  attorney-general,  governor^ 
president  of  the  senate  and  speaker  of  assembly  —  When  taxpayer^'s 
action  to  restrain  election  expenditures  about  to  be  incurred  for 
elections,  under  said  statute,  cannot  be  maintained  —  Objection 
that  statute  was  passed  at  extraordinary  session  of  legislature 
untenable.  Three  proceedings  were  brought  to  have  the  legislative 
apportionment  act  passed  in  1907  (Ch.  727)  declared  unconstitutional 
and  void,  and  to  have  the  election  to  be  held  in  November,  1911, 
conducted  in  conformity  with  the  apportionment  made  by  the  Con- 
stitution of  1895.  Held,  First,  there  was  then  no  warrant  for  the 
maintenance  of  such  a  proceeding  against  the  attorney-general,  the 
governor  of  the  state,  ttie  president  of  the  senate  and  the  speaker 
of  the  assembly.  Second,  a  taxpayer's  action  to  restrain  expendi- 
tures by  boards  of  election  in  the  enforcement  of  the  law  cannot  be 
maintained,  and  an  application  for  an  injunction  therein  was  prop- 
erly denied.  Equity  has  no  j urisdiction  over  contests  for  public  office. 
Third,  neither  such  axstion  nor  proceeding  can  be  maintained  by 
reason  of  laches  on  the  part  of  the  moving  parties.  On  application 
for  a  mandamus  to  the  secretary  of  state  commanding  that  officer 
to  transmit  election  notices  in  accordance  with  the  apportionment 
of  1895  and  not  with  that  prescribed  bv  the  act  of  1907,  h^ld,  firsts 
that  the  placing  of  the  counties  of  Richmond  and  Rockland  in  the 
same  seiiatorialdistrict  complies  as  nearly  as  possible  with  the  con- 
stitutional provision  on  the  subject;  second,  that  the  objection  that 
the  apportionment  was  made  at  an  extraordinarv  session  of  the 
legislature  is  not  well  founded.    Matter  of  Beynolas,  430 

8.  L.  1909,  Ch.  2^— Municipal  Law  ^Invalidity  of  provision 
requiring  certain  transient  retail  dealers  to  obtain  liceiises  from 
local  authorities  before  doing  bUrSiness.  Section  85  of  the  General 
Municipsd  Law  (Consol.  Laws,  chap.  24),  'which  provides  that  no 
person  shall  conduct  a  transient  retail  business  in  any  store  in  any 
city  of  the  third  class,  village  or  town  of  this  state  for  the  sale  of 
goods  which  shall  be  represented  or  advertised  as  a  bankrupt  stock, 
or  as  assigned  stock,  or  as  goods  damaged  by  fire,  water  or  other- 
wise, or  by  any  such  hke  representation  or  device,  without  first 
taking  out  a  license  therefor,  cannot  be  sustained  as  an  exercise  of 
either  the  police  power  or  of  the  power  of  taxation,  and,  hence,  is 
unconstitutional  and  the  action  of  city  authorities  thereunder 
invalid.    People  ex  rel.  Moskomitz  v.  Jenkins,  53 

9.  i.  1909,  Ch.  h^'—Beal  Property  Ixiw^  When  order  directing 
sale  of  decedents  real  property  for  payment  of  his  debts  is  invalid. 
The  will  of  testator  shows  that  it  was  his  intention  to  exempt  so 
far  as  possible  certain  of  his  real  estate  from  the  lien  of  his  debts. 
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which  were  to  be  paid  from  other  property,  a  fund  being  provided 
for  that  purpose.  Testator^s  widow,  who  is  also  surviving  trustee 
under  his  will,  is  entitled  to  the  income  of  the  real  estate  in  ques- 
tion with  remainder  over  to  the  i)erson8  cited  in  this  proceeding. 
On  application  of  the  trustee  the  court  granted  an  order  for  the  Hale 
of  part  of  such  real  estate  for  the  payment  of  moneys  alleged  to  be 
due  her  from  the  estate.  Held,  that  the  order  of  sale  was  in  oppo- 
sition to  the  express  wish  of  the  testator  and  contrary  to  the  general 
scheme  of  the  will.  The  estate  in  remainder  was  mtended  to  be 
independent  of  the  trust  and  it  was  the  intention  of  the  testator  to 
protect  such  remainder  and  so  restrict  the  trust  and  the  powers  of 
the  trustee  that  the  real  estate  in  question  should  not  be  sold  for 
his  debts.  The  trust  is  solely  for  the  benefit  of  testator's  widow 
and  wholly  independent  of  the  remainder  devised  subject  to  such 
trust.  Hence,  the  sale  was  not  authorized  under  section  105  of  the 
Real  Property  Law.    Matter  of  Easterly/.  466 

10.  i.l910,  Ch.  ""SX^ Highway  Law—  Constitutionality ,  fjonstnvc- 
tion  and  effect  of  statute  promdingfor  interest  on  awards  for 
damages  caused  by  change  of  grade  of  streets  —  statute  extends  to 
awards  for  all  damages  stistaiiied,  whether  in  the  future  or  in  the 
past  Chapter  701  of  the  Laws  of  1910,  adding  section  59a  to  the 
Highway  Law  (Cons.  Laws,  ch.  25),  providing  for  interest  on  awards 
for  damages  sustained  by  reason  of  change  of  grade  of  a  street  or 
highway,  is  not  a  local  but  a  general  law  and  does  not  violate  sec- 
tion 16  of  article  8  of  the  State  Constitution;  as  the  act  is  general 
the  form  of  the  title  is  unimportant,  since  a  general  act  requires  an 
enacting  clause  only,  nor  is  it  a  city  law  in  any  sense,  but  a  general 
law  operating  throughout  the  state.  People  ex  reL  Central  Tnfst 
Co,  V.  Frendergast  188 

SPECIFIC  PEBFOBMANCE. 

1.  When  parol  agreement  for  conveyance  of  real  estate,  although 
void  under  /statute  of  Frauds,  will  be  specifically  enforced.  When 
a  parol  agreement  for  the  conveyance  of  real  estate,  void  by  the 
Statute  of  Frauds,  has  been  proved  and  part  performance  has  been 
shown  bv  acts  of  the  party  seeking  relief,  which  could  have  been 
done  with  no  other  design  than  that  of  performance,  if  an  action  at 
law  is  not  an  adequate  reme<ly,  the  agreement  will  be  specifically 
enforced.  In  such  a  wise  a  coiirt  of  equity  acts  upon  the  principle 
that  not  to  allow  effect  to  the  i>art  performance  would  be  to  allow  the 
party  permitting  the  acts  to  treat  them  as  if  the  agreement  had  not 
been  mftde.  Where,  by  a  refusal  to  execute  a  parol  agreement,  the 
other  party,  who  has  in  part  performed,  c^innot  be  placed  in  the 
same  situation  in  which  he  was  before  such  performance,  then  an 
irreparable  injury  is  threatened  and  equity  will  intervene  upon 
the  ground  that  it  would  be  a  fraud  if  the  transaction  were  not 
completed.    McKinley  v.  Hessen,  24 

2.  Oral  agreement  to  hold  title  to  real  property  for  benefit  of 
another.  Property  was  purchased  and  title  taken  in  the  name  of 
defendant,  who  is  the  sister  of  plaintiff,  under  an  oral  agreement  to 
the  effect  that  the  plaintiff  would  pay  the  consideration  therefor  and 
take  title  thereto  in  the  name  of  defendant,  and  that  she  would 
hold  the  legal  title  to  such  property  as  the  plaintiff  might  so  pur- 
chase, for  the  benefit  of  the  plaintiff,  would  dispose  of  it  as  and 
when  he  should  direct,  and  would  turn  over  to  him  all  the  moneys 
received  by  her  on  such  conveyances.  Plaintiff  sold  one  of  the 
parcels,  arid,  at  his  directicm,  the  defendant  executed  a  dee<l  of 
conveyance  to  the  purchaser.  Upon  receipt  of  the  purchase  price 
she  turned  it  over  to  him  and  he  applied  it  U^  his  own  use.  He 
paid  all  of  the  t^ixes  uixm  the  projxjrties,  the  interest  upon  the 
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mortgage  and  the  insurance  U]x>n  and  repairs  to  a  house  upon 
one  of  the  imrcels.  At  no  time  did  the  defendant  make  any  claim 
to  the  ownership  of  the  real  estate,  or  to  the  moneys  realized  upon 
the  sale  of  the  one  parcel,  prior  to  a  disagreement,  which  was 
followed  by  this  action.  Held,  that  the  trial  cx>urt  upon  finding  that 
the  plaintiff  had  wholly  performed  the  agreement  on  his  part,  and 
that  the  defendant  had  partly  performed  it  on  her  j>art,  properly 
reached  the  legal  conclusion  that  the  defendant  convey  the  real 
estate  remaining  unsold.  Id. 

See  Webster  Realty  (Jo.  v.  Geraty  (Mem.),  530;  Dixon  v.  Coziue 
(Mem.),  554;  Gallagher  v.  Gallagher  Oiem.),  572. 

Action  to  enforce  specific  performance  of  contract  to  purchase  real 
estate. 

See  Vendor  axd  Purchaser,  2. 

STATUTE  OF  LIMITATIONS. 

When  begins  to  run  against  cixuse  of  action  on  contract. 
See  Contract,  3. 

Payment  by  one  of  joint  and  several  makers  of  a  promissory  note 
does  not  affect  defense  of  Statute  of  Limitations  as  to  others  —  when 
allegation  of  payment  does  not  preclude  defense  of  Statute  of 
Limitations. 

See  Limitation  of  Actions,  1,  2. 

STOCKBKOKEBS. 

See  Lety  v.  Popper  (Mem.),  552. 

When  ratification  of  acts  of  stockbroker,  question  for  jury. 

See  Principal  and  Agent,  1,  2. 
Action  to  recover  for  wrongful  sale  of  stock. 

See  Trial,  3. 

STOCKHOLDERS. 

Stockholder  may  bring  an  action  for  himself  and  other  stockold- 
ers  to  set  aside  a  transaction  consummated  in  fraud  of  the  corpora- 
tion before  he  acquired  his  stock. 
See  Corporations,  1. 

Ownership  by  one  railroiid  cx)mpany    of  majority  of    stcx'k  of 
another  does  riot  make  controlling  company  liable  for  default  or 
negligence  of  its  subordinate. 
See  Corporations,  2,  3. 

STOCKS. 

See  Harbaugh  v.  HolUs  Park  Co,  (Mem.),  559;  Bartlett  v.  Knowl 
ton  Co.  (Mem.),  574. 

STREETS. 

See  Lynch  v.  Murphy  Hotel  Co.  (Mem,),  531. 

Constitutionality  of  statute  providing  for  interest  on  awards  for 
change  of  grade. 

See  Constitutional  Law,  2,  3. 

Right  of  railroad  company  to  maintain  its  tracks  in  certain  streets 
in  the  city  of  New  York. 

See  New  York  (City  of),  2. 
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SXnCMABY  PKOGEEDINGS. 

When  execution  of  process  against  assignee  of  lessee  constitutes  a 
forcible  entry  and  detainer, 
See  Real  Property,  4. 

8TJPKEME  COUKT. 

See  Mattel'  of  Steveiison  (Mem.),  608. 

Discretion  to  pass  upon  question  of  laches  rests  in  both  branches 
of  Supreme  Court. 
See  Appeal,  3. 

STTBBOGATE'S  COXTBT. 

1.  Powers  of  siich  courts  and  limitations  thereon.  The  Sur- 
rogate's Court  is  one  of  limited  powers  and  jurisdiction,  and 
though  the  siu'rogate  possesses  such  legal  and  equitable  powers 
as  are  necessary  for  the  discharge  of  the  duties  devolvecl  upon 
him  by  the  Code  of  Civil  Procedure,  he  has  no  general  jurisdiction. 
The  power  to  distribute  the  estate  of  a  decedent  and  to  determine 
contested  claims  does  not  comprehend  the  jwwer  to  hear  and 
determine  questions  of  the  validity  of  the  transfers  of  proi>erty 
when  attacked  upon  the  ground  of  fraud  in  their  procurement. 
Matter  of  SchnabeL  134 

2.  A  surrogate  has  no  poiner  upon  the  accounting  of  an  adminis- 
tratrix,  to  determine  the  validity  of  a  bill  of  sale  gi pen  to  her  by  the 
intestate  before  his  death.  In  a  proceeding  brought  by  a  cretlitor 
to  compel  an  administratrix  to  account,  in  which  the  creditor 
seeks  to  have  the  account  surcharged  with  the  sum  received  by  the 
administratrix  from  the  sale  of  personal  property  claimed  by  her 
under  a  bill  of  sale,  made  and  delivered  to  ner  by  the  intestate 
before  his  death,  the  surrogate  has  no  jurisdiction  to  hear  and 
determine  the  question  as  to  the  validity  of  the  bill  of  sale  and 
declare  it  fraudulent  and  void  as  to  creditors  of  decedent.  Until 
competently  set  aside  in  a  proper  action  in  a  court  of  equity,  it  is 
conclusive  evidence  as  to  the  personal  interest  of  the  administratrix 
in  the  property.  Id, 

See  Matter  of  Laff argue  (Mem.),  614. 

TAX. 

1.  When  personalty  becomes  part  of  realty.  There  is  no  inflex- 
ible and  universal  rule  by  whu'h  to  determine  under  all  circum- 
stances whether  that  w^hich  was  originally  personal  property  has 
become  part  of  the  realty  through  being  afnxed  thereto  and  used 
in  connection  therewith,  and  it  is  well  settled  that  in  many  cases, 
general  and  otherwise  controlling  principles  may  be  avoided  by 
agreement  and  the  character  of  personal  property  as  such  be  main- 
tained in  spite  of  circumstances  which  without  such  agreement 
would  turn  it  into  real  property.  People  ex  rel,  Interborough  R, 
Tr,  Co,  V.  O'Donnel,  313 

2.  Construction  and  effect  of  section  85  of  Rapid  Transit  Act 
exempting  equipment  of  subway  railroad  from  taxation.  Plaintiff 
claims  exemption  from  taxation  based  on  section  35  of  the  so-called 
Rapid  Transit  Act  (L.  1891,  ch.  4;  amd.  L.  1896,  ch.  729),  which  at 
the  time  of  the  assessment  in  question  read  as  follows;  **  The 
equipment  to  be  supplied  by  the  person,  Armor  corporation  operat- 
ing such  road  shall  include  all  rolling  stock,  motors,  boilers,  engines, 
wires,  ways,  conduits,  and  mechanism,  machinery,  tools,  imple- 
ments and  devices  of  every  nature  whatsoever  used  for  the  gene- 
ration or  transmission  of  'motive  power  and  including  all  power 
houses,  and  all  apparatus  and  all  devices  for  signalling  and  ventila- 
tion.    Such  person,  firm  or  corporation  shall  l^e  exempt  from  taxa* 
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tion  in  respect  to  his,  their  or  its  interest  under  said  contract  and 
in  respnect  to  the  rolling  stock  and  all  other  equipment  of  said  road, 
but  this  exemption  shall  not  extend  to  any  real  property  whicli 
may  be  owned  or  employed  by  said  person,  firm  or  corporation  in 
connection  with  the  said  road. '  Hela^  that  this  section,  when  fairly 
construed  in  its  entirety,  means  that  the  machinery  and  apparatus 
enumerated  as  equipment  when  installed  in  the  power  house 
shall  continue  to  he  regarded  as  personal  property;  that  the 
term  **real  property"  in  the  exception  to  the  exemption  clause 
was  not  intended  to  include  such  eouipment,  out  that  it 
remains  exempt  from  taxation.  The  fact  that  on  two  occasions  the 
respondents  and  their  predec^essors  in  offline  in  assessing  the  relator 
have  granted  exemptions  to  the  latter  in  line  with  those  now  claimed, 
while  not  to  be  regarded  as  conclusive  in  this  proceeding,  shows  a 
practical  construction  of  the  statute  which  is  entitled  to  considera- 
tion. As  to  the  power  houses  it  is  held  that  they,  by  the  final  clause 
of  the  section  declaring  that  the  exemption  should  "not  extend  to 
any  real  property  which  may  be  owned  or  employed  by  said  person, 
firm  or  corporation  in  conne<*tion  w^ith  the  said  roaa,"  were  with- 
drawn from  the  properties  enumerated  as  exempt  in  the  earlier  part 
of  the  section  and  are,  therefore,  subject  to  taxation.  Relator  sold 
power  produced  at  times  in  excess  of  its  requirements  by  equip- 
ment wnich  at  other  times  or  in  the  near  future  it  might  be  required 
to  use  to  its  full  capacity  for  the  proper  operation  of  its  road, 
Held„  that  neither  such  sale  nor  an  incidental  exchan^  of  i)ower 
with  another  company  deprived  relator  of  any  exemption  which  it 
otherwise  enjoyed.  Id. 

3.  Certiorari  to  review  assessment  —  Relator  must  show  qfflrma- 
tively  that  assessment  is  excessive.  In  certiorari  proceedings  to 
review  taxes  it  is  incumbent  upon  the  relator  to  show  affirmatively 
that  the  assessment  imposed  is  excessive,  and  this  is  true  although 
the  trial  court  erred  in  considering  certain  property  an  element  of 
a  special  franchise  where  it  appnears  that  the  valuation  of  the  fran- 
chise as  a  whole  was  not  excessive.  People  ex  reL  Niagara  Falls 
Hydr.  F,  d\  JItffg,  Co,  v.  Tax  Comrs.  420 

See  Feople  ex  rel.  Topping  v.  Furdy  (Mem.),  560;  Feople  ex  reL 
N.  r.,  0.  &  W,  Ry.  Co,  v.  Shaw  (Mem.),  556;  Feople  ex  reL 
Speares  Sons  Co.  v.  Furdy  (Mem.),  609;  Feople  ex  reL 
Abraham  v.  Ferley  (Mem.),  620;  Feople  ex  rel.  Matthews 
V.  Ferley  (Mem.),  621. 

TAXPAYER'S  ACTION. 

Taxpayer's  action  to  restrain  election  expenditures  about  to  l)o 
mcurred  for  elections,  under  alleged  invalid  Apportionment  Act. 
cannot  be  maintained. 

See  Constitutional  Law.  4. 

TELEPHONE  COMPANIES. 

Telephone  company  may  lawfully  make  rebate  to  a  municipal 
corporation^  charitable  institutions  and  clergym.en.  Public  service 
corporations,  common  carriers  and  others  engaged  in  serving  the 
public  cannot  make  unreasonable  and  unjust  discriminations 
between  their  patrons.  The  rule  requires  reasonable  and  impartial 
charges  to  all,  but  the  exception  permits  a  reduction  when  special 
facts  maka  it  reasonable  and  just.  The  rate  charged  must  not 
only  be  reasonable  but  uniform,  so  that  all  are  treated  alike 
under  like  circumstances.  There  can  be  no  favoritism  or  arbitrary 
reduction  in  favor  of  a  particular  customer,  and  no  undue  advan- 
tage to  one  person  throngli  unciiic  disjuivantj^ige  to  another,  but 
dis(*riuiinationK  founded  on  reiison  anil  justice  may  Ix^  made.  The 
law  jvgainst  unreasonable  discrimination  rests  oh  public  policy. 
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It  i8  forbidden  because  it  is  opposed  to  the  interest  of  the  public, 
Avhich  requires  that  all  should  be  treated  alike  under  like  circum- 
stances. Discriiiiinations,  however,  in  favor  of  the  public  are  not 
opposed  to  public  policy,  because  they  benefit  the  people  gener- 
ally b>  relieving  them  of  ptirt  of  their  burdens.  In  the  absence  of 
legislation  upon  the  subject  such  discriminations  cannot  be  held 
illegal  as  matter  of  law.  A  telephone  company,  with  an  exclusive 
right  to  use  the  streets  of  the  city  of  New  York  in  order  to  carry  on 
its  business,  may  make  a  discount  from  its  usual  charges  for  tele- 
phone service,  in  favor  of  the  city  itself,  regularly  incorporated 
charitable  institutions  and  regularly  ordained  clergymen,  without 
entitling  all  its  other  patrons  to  a  like  discount  for  service  of  the 
same  kind.    N.  Y,  Telephone  Co.  v.  Siegel-Cooper  Co.  503 

When  not  liable  for  injury  to  lineman  from  fall  of  pole. 
See  Master  and  Servant,  1,  2. 

THEATBES. 

See  City  of  New  York  v.  Alhanibra  Theatre  Co.  (Mem.),  528. 

TICKET  SPEGT7LAT0BS. 

See  People  ex  rel.  L<tnge  v.  Palmiter  (Mem.),  608. 

TITLE. 

See  Matter  of  Rourke  (Mem.),  604. 

Construction  and  eflFect  of  deed  executed  by  wife  to  trustee  to 
secure  amount  for  which  her  husband  might  be  liable  as  executor 
and  trustee  of  an  estate  —  when  such  deed  should  be  held  to  be  a 
mortgage. 

See  Deed. 

When  grantee  may,  under  covenant   of   seizin  in  deed  to  real 
property,  recover  amount  paid  to  retain  fixtures  placed  in  property 
under  conditional  contract  of  sale. 
See  Fixtures,  1,  2. 

To  chattels  — failure  to  reflle  chattel  mortgage  does  not  render  it 
invalid  against  creditors  of  mortgagor,  if  mortgagee  takes  mortgaged 
property  into  his  possession  l)efore  the  year  exi)ires. 
See  Mortgage. 

When  title  passes  under  delivery  of  de<Hl  to  third  person  to  be 
delivered  to  grantee  after  death  of  grantor. 

See  Real  Property,  5. 

When  oral  agreement  to  hold  title  to  real  property  for  benefit 
of  another  will  be  specifically  enforce<l. 

See  Specific  Performance,  1,  2. 

Marketable  title  to  real  estate. 

See  Vendor  and  Purcha.ser,  2. 

TORTS. 

1.  Right  to  possession  of  dead  body  for  preservation  and  burial 
— Who  entitled  thereto.  The  right  to  the  possession  of  a  dead  body 
for  the  purpose  of  preservation  and  burial  belongs  to  the  surviving 
husband  or  wife  or  next  of  kin,  in  the  absence  of  any  testamentary 
disposition;  and  this  right  the  law  will  recognize  and  protect  from 
any  unlawful  mutilation  of  remains  by  awarding  damages  for 
injury  to  the  feelings  and  mental  suffering  resulting  from  the 
wrongful  acts,  although  no  pecuniary  damage  is  alleged  or  proved. 
Darcy  v.  Presbyterian  Hospital,  250 
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2.  When  mother  may  reeocer  for  tinavthorized  autoj)sp  on  body 
of  deceased  son.  A  complaint  which  alleges  **that  immediately 
after  the  decease  of  her  son  the  mother,  the  nearest  surviving  next 
of  kin,  demanded  of  the  defendant  his  body  and  sent  an  under- 
taker for  it;  but  that  the  defendant  refused  to  deliver  it  until 
after  it  had  caused  the  coroner  to  send  his  physician  to  make  an 
autopsy  on  the  body,  and  after  the  plaintiff  had  refused  her  consent 
to  such  autopsy,"  states  a  cause  of  action.  Jd, 

TRADE  SECKETS. 

JSee  Little  v.  Mayer  (Mem.),  •'571. 

TRANSFER  TAX. 

See  Matter  of  Tiffany  (Mem.),  550;  Matter  of  Freund  (Mem.),  556. 

TRIAL. 

1.  Motion  for  nonynit  on  defect  in  formal  proof  must  point  out 
speciflcally  such  defect.  It  is  settled  practice  that  a  motion  for  a 
nonsuit  cannot  be  sustained  on  account  of  a  defect  in  formal  proof 
which  might  have  been  obviated,  unless  the  motion  points  out 
specifically  the  defect,  and  the  rule  is  the  same  on  a  motion  for  the 
direction  of  a  verdict.    Ramsay  v.  Miller.  72 

2.  Submission  of  controversy  —  Inference  of  fact.  Upon  the  sub- 
mission of  a  controversy  without  action  the  court  can  draw  no 
inference  of  fact  from  facts  as  stipulate<l.  N.  Y.  Telephone  Co.  v. 
Siegel-Cooper  Co.  502 

3.  Erroneous  direction  of  verdict —  When  evidence  presents  ques- 
tion for  the  jury.  The  evidence  reviewed,  in  an  action  to  recover 
from  a  firm  of  stockbrokers  the  damages  for  a  wrongful  and  unau- 
thorized sale  of  stocks,  purchased  by  them  for  the  plaint iflF  upon  a 
margin;  and  held^  that  the  facts  present  a  question  for  the  jury, 
and  that  it  was  error  to  direct  a  verdict  for  the  defendant.  Keller 
V.  Ilalsey  (Mem.).  588 

See  Plumb  v.  Lyell  Ave.  Lumber  Co.  (Mem.),  617. 

Insufficiency  of  evidence  to  establish  alleged  agreement  by  dece- 
dent in  lifetime  as  to  dispK)sition  of  estate  by  will  —  incompetent 
evidence. 

See  Contract,  1,  2. 

Murder  —  sufficiency  of  evidence  to  sustain  conviction  —  delibera- 
tion—  evidence — when  proper  to  show  that  an  imprisonment  of 
deceased  had  been  terminated  by  pardon  —  instruction  to  jury 
to  disregard  testimony  — exceptions  to  evidence  examined  and 
overruled. 

See  Crimes,  1-5. 

Defendant  cannot  be  retried  for  murder  after  improper  discharge 
of  jury. 

See  Crimes,  6-9. 

Murder— sufficiency  of  evidence  of  premeditation  and  delibera- 
tion to  warrant  submission  to  jury  —  when  failure  to  in.struct  jury 
as  to  manslaughter  in  the  first  degree  dees  not  constitute  error. 
See  Crimes,  10,  11. 

Murder  —  erroneous  admission  of  evidence  tending  to  show  that 
defendant  had  after  the  homicide  money  previously  in  the  posses- 
sion of  deceased  —  insufficiency  of  evidence  to  connect  defendant 
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with  bunch  of  keys  found  after  the  homicide  —  extent  of  preliminary 

examination  of  Avitness  by  whom  confessions  are  to  be  proved. 

See  Crimes,  12-14. 

For  murder  —  defendant  w^ho  has  moved  to  set  aside  verdict  may 
withdraw  motion  at  any  time  before  it  is  decided  —  when  plea  of 
former  jeopardy  available. 
See  Crimes,  15,  16. 

For  murder  —  premeditation  and  deliberation  —  dying  declara- 
tions—competency—  requirements  preliminary  to  their  admission 
in  evidence. 

See  Crimes,  18-20. 

Erroneous  admission  of  testimony  prohibited  by  section  829  of  the 
Code  of  Civil  Procedure. 

See  Evidence,  1. 

TJnchastity  as  defense  in  action  for  breach  of  promise  of  marriage 

—  testimony  as  to  plaintiflf's  good  re[)utation  not  admissible  to 
refute  evidence  of  her  unchastity. 

See  Evidence,  2,  3. 

Opinion  evidence  of  expert  witnesses  —  erroneous  admission  of 
opinion  of  expert  when  facts  uix>n  which  opinion  was  based  were 
not  stated. 

See  Evidence,  4,  5. 

Action  for  damages  upon  contractor's  default  in  building  contract 

—  erroneous  admission  of  evidence  of  bid  of  another  —  when  evi- 
dence of  i^roceeding  instituted  by  public  authorities  not  admissible 
in  private  controversy. 

See  Evidence,  6,  7. 

Erroneous  refusal  to  charge  as  to  contributory  negligence  of  one 
killed  while  attempting  to  cross  track  in  front  of  street  car. 

See  Negligence,  1. 

Action  to  recover  for  death  from  negligence  —  erroneous  admis- 
sion of  evidence  showing  services  and  expenditures  of  decedent  for 
children  of  plaintiff. 
See  Negligence,  3. 

Parol  evidence  inadmissible  to  limit  effect  of  delivery  of  deed. 
See  Real  Property,  7. 

When  oral  evidence  may  be  given  to  show  whether  delivery  of 
release  was  absolute  or  conditional. 
See  Release,  2,  3. 

Action  for  breach  of  warranty  —  when  defendant's  liability  ques- 
tion for  jury. 

See  Sale,  1. 

TKUST. 

See  Rutherfurd  v.  Carpenter  (Mem.),  532. 

When  order  directing  sale  of  trust  property  for  payment  of  dece- 
dent's debts  is  invalid. 

See  Decedent's  Estate. 
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Construction  and  effect  of  deed  executeil  by  wife  to  trustee  to 
secure  tunount  for  which  her  husband  might  be  Uable  as  executor 
and  truHtee  of  an  estate, 

ISee  J)KKD. 

Action  to  impress  a  trust  upon  a  mortgage. 
See  Real  Property,  8. 

TJNLAWTUL  ENTBY. 

See  People  v.  Miller  (Mem.),  618. 

USXTBY. 

When  retention  by  agent  of  lender  tmth  latter"*  s  knowledge  of  part 
of  money  loaned  cotistitntes  usury.  Where  plaintiif  loaned  money 
to  defendant  through  her  son,  who  retained  for  himself  twenty  per 
cent  of  the  sum  borrowed  with  the  knowledge  of  his  mother,  who 
subsequently  collected  six  months'  interest  on  the  loaa,  and  where 
In  an  action  brought  to  recover  the  loan  it  does  not  appear  that 
either  the  defendant  or  her  broker  who  secured  the  loan,  knew  that 
plaintiff's  son  was  to  retam  the  percentage  for  his  own  benefit,  the 
defense  of  usury  is  tenable  and  a  judgment  of  nonsuit  against  the 
plaintiff  must  be  affirmed.    Sehwarz  v.  Hweitzer,  8 

VENDOB  AND  PTJBCHASEIt. 

1.  Mutual  mistake  as  to  quantity  of  land  sold  —  Right  of  pur- 
chaser to  recover  from  vendor  for  the  deficiency  in  quantity. 
Although  agricultural  land  may  have  been  neither  bought  nor 
sold  professedly  by  the  acre,  the  presumption  is  that  in  fixing  the 
price  regard  was  had  on  both  sides  to  the  quantity  which  both  sup- 
posed the  estate  to  consist  of,  and  when  a  misrepresentation  is  made 
as  to  quantity,  though  innocently,  the  purchaser  is  entitled  to  have 
what  the  vendor  can  give,  with  an  abatement  out  of  the  purchase 
money  for  so  much  as  the  quantity  falls  short  of  the  representation. 
Where  the  parties  to  a  contract  for  farm  lands  and  the  assignee 
of  the  contract  believed  that  the  parcel  contained  about  250  acres, 
and  the  negotiations  and  agreements  were  had  and  executed  on 
b<jth  sides  upon  the  basis  of  such  common  belief  and  understand- 
ing, all  the  parties  being  mutually  mistaken  in  the  belief  that  the 
piece  or  parcel  of  land  contained  alK)ut  250  acres,  and  the  agree- 
ment and  deeds  were  founded  upcjn  such  mutual  mistake,  whereas 
the  farm  only  contained  a  little  more  than  35i8  acres,  the  assignee 
of  the  contract  is  entitled  to  judgment  for  this  deficiency,  at  an 
average  price  paid  per  acre,  on  the  basis  of  250  acres.  This  result  is 
properly  reached  although  the  farm  consisted  of  both  agricultural 
and  woodland,  in  the  absence  of  evidence  as  to  disparity  in  value 
between  the  two  kinds  of  land.  The  fact  that  the  purchaser  had 
>>een  upon  the  land  and  observed  the  boundaries,  and  in  that  man- 
ner had  an  opportunity  to  know  of  its  extent,  and  also  that  the 
description,  after  giving  the  number  of  acres,  added  the  words 
"more  or  less,"  is  not  sufficient  to  defeat  a  recover>'  where  the  num- 
ber of  acres  is  materially  less  than  that  called  f()r  by  the  convey- 
ance, in  the  absence  of  some  si)ecial  finding  of  fact  to  the  vendee's 
disadvantage.    Mills  v.  Kampfe.  46 

2.  Afftion  to  enforce  specific  performance  of  contract  to  purchase 
real  estate  —  Marketable  title.  Where  the  record  of  a  lost  deed 
fails  to  show  the  name  of  the  grantee,  but  the  record  of  a  purchase- 
money  mortgage  of  even  date  shows  that  it  was  given  by  one  therein 
named  iis  the  grantee  of  the  same  premises  described  in  the  deed, 
and  the  record  also  shows  the  later  satisfaction  and  discharge  of 
such  mortgage  by  the  grantor  named  in  the  deed  as  it  is  re<»orded, 
such  grantor  or  tfiose  claiming  under  him  are  estopped  from  assert- 
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JHg  that  he  had  not  conveyed  the  property,  and  no  reasonable  doubt 
is  raised  which  renders  tne  title  unmarketable  or  affects  its  value. 
Utiberger  v.  Karflol,  419 

8ee  Cuba  v.  Druskin  (Mem.),  560;  Kidder  v.  Childn  (Mem.),  624. 

VILLAGES. 

Action  against  village  for  negligence  —  insufllciency  of  notice  of 
acc*ident. 

Hee  Municipal  Cobporatioxs,  1,  2. 

WAIVER. 

When  right  to  object  to  sufficiency  of  notice  of  accident  not  waived 
by  admission  of  its  filing  and  service. 

See  Municipal  Corporations,  2. 

tlTAKBANTT. 

Action  for  breach  —  when  agreement  that  article  purchased  might 
be  exchiinged,  if  not  as  w^arranted,  does  not  abrogate  warranty. 

8ee  Sale,  1,  2. 

WATERS  AND  WATEBCOUKSES. 

AVhen  injunction  restraining  enforcement  of  regulations  intended 
to  preserve  purity  of  a  municipal  water  supply  should  Ije  modified. 
See  Riparian  Rights. 

WATER  WORKS. 

See  Condon  v.  New  Roahelle  Water  Co,  (Mem.),  635. 

WILL. 

1.  Construction  of  foreign  vnll  transferring  real  propertywithin 
this  state.  The  Code  of  Civil  Procedure  (§  1866)  expressly  author- 
izes an  action  to  determine  the  validity  and  construction,  or  effect, 
of  a  will  under  the  laws  of  this  state,  of  a  testamentary  disposition  of 
real  property  situated  within  it,  and  though  the  will  was  made  in 
another  state,  its  interpretation  and  effect,  so  frfr  as  it  relates  to  the 
real  property  within  this  state,  is  to  be  determined  by  the  courts  of 
this  state,  and  their  decision  is  conclusive.  Monypeny  v.  Mony- 
peny,  IK) 

2.  Demurrer  to  complaint  on  ground  that  it  presented  no  practi- 
cal question  for  consideration,  overruled.  In  an  action  brought 
for  construction  of  a  will  in  which  it  Avas  held  in  the  Supreme 
Court,  on  demurrer  to  the  complaint,  that  any  decision  of  the 
courts  of  this  state  w^ould  be  without  effect,  and  the  judgment 
entered  on  the  demurrer  is  sought  to  be  sustained  on  the  ground 
that  there  is  no  practical  question  before  this  court,  held,  that  the 
questions  presented  are  not  frivolous,  and  that  they  are  entitled 
to  consideration  and  decision.  Id. 

3.  Constmrtion  of  gift  to  life  tena7it  v^ith  power  to  give,  devise 
and  bequeath  the  same  to  **^e?>*"  of  testatrix  to  be  selected  by  life 
tenant  —  Mean ing  of  term  '''heirs  "  in  such  case.  Although  in  the 
case  of  a  devise  to  *' heirs"  upon  the  death  of  a  life  tenant,  and 
espe<'iidly  in  the  case  of  a  gift  over  upon  death  without  heirs,  tl:o 
term  **  heirs"  may  be  confined  to  such  heirs  as  are  issue  or  descentl- 
ants,  in  otfier  words,  to  heirs  of  the  body,  that  term  does  nc^t 
include  all  descendants,  however  remote,  who  are  not  heirs  because 
their  parents  or  ancestors  are  still  living.  A  testatrix  by  the  11th 
paragraph  of  her  will  gave  c€»rtain  property  to  her  daughter  during 
the  term  of  her  natural  life  **  with  further  power  to  give,  devist*  and 
bequeath  upon  her  death  by  Last  Will  and  Testament  duly  exe- 
cuted, to  such  of  my  heirs  as  she  may  prefer."    Ileld^  that  the  term 
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**  heir«"  is  not  to  be  extended  to  include  issue  or  descendants  who 
are  not  heirs  of  the  testatrix;  tluit  the  power  of  appointment  so 
given  must  be  exercised  in  favor  of  the  heirs  of  testatrix,  who  are 
to  be  ascertained  at  the  death  of  the  life  tenant  and  donee  of  the 
power.     Wallace  v.  Diehl,  156 

4.  When  legacy  lapsed.  Where  a  testatrix  bequeathed  a  sum 
to  a  granddaughter  ''if  she  survive  me,  and  I  hereby  give  and 
bequeath  such  sum  of  Five  Thousand  Dollars  to  her,"  the  legacy 
lapsed  and  fell  into  and  became  part  of  the  residuary  estate  on  the 
death  of  the  granddaughter  before  the  testatrix.  Id, 

6.  Courts  cannot  constnu*t  a  will  or  import  valid  provisions 
therein^  whe7i  none  are  expressed  or  implied  by  testator.  Courts 
have  no  power  to  construct  a  will  where  none  has  in  fact  been  made; 
nor  to  import  into  a  will  new  provisions  which  are  designed  to  cre- 
ate a  testamentary  disposition  which  is  neither  expressed  nor  neces- 
sarily to  be  implied,    breyer  v.  Reisman,  476 

6.  Provisions  of  will  insufflcient  to  convey  property.  A  decedent 
left  a  writing  purporting  to  be  his  last  will  and  testament,  in  which 
he  du-ected:  ''First.  After  all  my  lawful  debts  are  paid,  all  funeral 
and  testamentary  expenses,  I  give,  devise  and  bequeath  unto  mv 
living  son  and  daughters  Charles  Hasselbrook,  Martha  Ellen  Nord- 
bruch  and  Senie  Meyer,  share  and  share  alike,  the  same  to  be  equal 
divided  between  themselves.  Second.  All  real  Estat  if  any  owned 
by  me  and  the  same  canot  be  sold  at  a  fair  market  price  then  same 
shall  be  sold  at  public  oetion/'  //e/^i,  that  whatever  the  intention  of 
the  testator  may  have  been,  he  failed  to  express  it,  Having  omitted 
to  specify  the  subject  of  the  gift,  and  the  parties  must  be  remitted 
to  their  rights  under  the  statutes  relating  to  the  devolution  of  estates 
by  intestacy.  Id* 

See  MaUer  of  Baldwin  (Mem.),  548;  Matter  of  Tibbitts  (Mem.), 
557;  Boardman  v.  Hitchcock  (Mem.),  623. 
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CULLEN,  Ch.  J. 

CONSTITUTIONAL  LAW. 

Invalidity  of  statute  (General  Municipal  Law,  §  85)  requij> 
ing  certain  transient  retail  dealers  to  obtain  licenses 
from  local  authorities  before  doing  business. 
Peoi^le  ex  rel.  Moskowitz  v.  Jenkins,  53,  54. 
NEGLIGENCE. 

Action  for  death  of  person  killed  while  attempting  to  cross 
tracks    in   front  of   street  car;  Erroneous  refusal   to 
charge  as  to  contributory  negligence  of  deceased. 
Vandenbout  v.  Rochester  Ry.  Co.,  61,  62. 
CONTRACT. 

Alleged  agreement  by  decedent,  in  lifetime,  as  to  disposition 
of  estate  by  will ;  Evidence  examined,  and  held  insuf- 
ficient to  establish  such  agreement;  Effect  of  dissent 
on  a  question  of  law  in  Appellate  Division. 
Tayk)r  v.  Higgs,  65,  67. 
NONSUIT. 

Motion  for  nonsuit  on  defect  in  formal  proof  must  point  out 
specifically  such  defect;  Ratification;  When  question 
whether  certain  acts  purporting  to  be  done  by  one  per- 
son for  another,  were  ratified  by  the  latter,  is  for  the 

Ramsay  v.  Miller,  72,  73. 
WILL. 

Construction  of  foreign  will  transferring  real  property  within 
this  state ;  When  demurrer  in  action  for  construction 
of  a  will  cannot  be  sustained  on  ground  that  there  is  no 
practical  question  before  the  court. 
Moiiypeny  v.  Monypeny,  90,  91. 

CRIMINAL  TRIALS. 

Power  of  court  to  discharge  jury  for  failure  to  agree ;  Proper 
discharge  of  jury;  Defendant  remanded  to  custody, 
after  such  discharge  of  jury,  not  entitled  to  his  liberty 
on  habeas  corpus.     (Dis.  op.) 
People  ex  rel.  Stabile  v.  Warden,  etc.,  138,  154. 
WILL. 

Construction  of  gift  to  life  tenant  with  power  to  give,  devise 
and  bequeath  the  same  to  *' heirs"  of  testatrix  to  be 
selected  by  life  tenant;  Meaning  of  term  ''heirs"  in 
such  case. 
WaUace  v.  Diehl,  156,  158. 
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NEW  YOKK  (CITY  OF). 

Bight  of  New  York  Central  and  Hudson  River  Railroad  Com- 
pany to  maintain  its  tracks  in  certain  streets  in  the 
city  of  New  York.    (Con.  op.) 
N.  Y.  C.  &  11.  R.  R.  R.  Co.  V.  City  of  N.  Y.,  212,  224. 
EVIDENCE. 

Action  to  impress  alleged  trust  upon  a  mortgagee ;  When  evi- 
dence and  findings  of  fact  insufficient  to  sustain  judg- 
ment in  favor  of  plaintiff. 
Lafayette. St.  Church  Society  v.  [Xorton,  379,  JJ82. 
TAX. 

Certiorari  to  review  assessment ;  Relator  must  show  affirma- 
tively that  assessment  is  excessive. 
People  ex  rel.  N.  F.,  etc.,  Co.  v.  Tax  Comrs.,  426,  427. 

STATE  SENATORIAL  AMD  ASSEMBLY  DISTRICTS. 

Apportionment  at  extraordinary  session  of  1907  (chapter 
727);  Action  to  review  such  apportionment  not  main- 
tainable  against  attorney-general,  governor,  president 
of  senate  and  speaker  of  assembly ;  Taxpayer's  action 
to  restrain  election  expenditures  about  to  be  incurred 
for  elections  under  said  statute  cannot  be  maintained ; 
Objection  that  statute  was  passed  at  extraordinary  ses- 
sion of  legislature  untenable. 
Matter  of  Reynolds,  430,  487. 

Gray,  J. 

NEW  YORK  (CITY  OF). 

Construction  of  contract  granting  right  to  pick  over  refuse  at 
dumps  of  street  cleaning  department. 
City  of  New  York  v.  Belli  Paoli,  18,  23. 

APPEAL. 

When  facts  will  not  be  reviewed  on  appeal  from  reversal  by 
Appellate  Division;    When  parol  agreement  for   con- 
veyance of  real  estate,  although  void  under  Statute  of 
Frauds,  will  be  specifically  enforced. 
MeKinley  v.  Hesseii,  24,  26. 
SURROGATES'  COURTS. 

Powers  of  such  courts  and  limitations  thereon ;  A  surrogate 
has  no  power,  upon  the  accounting  of  an  administratrix, 
to  determine  the  validity  of  a  bill  of  sale  given  to  her  by 
the  intestate  before  his  death. 
Matter  of  Schnahel,  134,  135. 
FORCIBLE  ENTRY  AND  DETAINER. 

Action  for  treble  damages ;   When  judgment  for   forcible 
detainer  cannot  be  sustained. 
Hallock  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  201,  202. 
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SSAL  ESTATE  BKOKEKS. 

When  broker  has  produced  a  person  ready  and  willing  to 
purchase  property  upon  the  vendor's  terms  the  latter  is 
liable  for  broker's  commissions. 
Tanenbaum  v.  Boehin,  293,  294. 
KELEASE. 

Belease  of  land  from  lien  of  mortgage  ''for  railroad  pur- 
poses only ''  upon  condition   that   railroad   be   built 
thereon  by  a  certain  date ;  Upon  breach  of  such  con- 
dition land  became  again  subject  to  mortgage. 
Barnes  v,  Southfleld  Beach  Ck).,  301,  303. 
EVIDENCE. 

Action  for  damages  upon  contractor's  default  in  building 
contract ;  Erroneous  admission  of  evidence  as  to  neces- 
sity and  expense  of  work  caused  by  defendant's  default. 
(Con.  op.) 
Gorhaui  Co.  v.  United  E.  &  C.  Co.,  342,  352. 
Action  to  impress  alleged  trust  upon  a  mortgage.   (Dis.  op.  ] 
Lafayette  St.  Church  Society  v.  Norton,  379,  388. 
NEGLIGENCE. 

Action  against  village  corporation;  Insufficiency  of  noti:. 
of  accident  required  by  Village  Law ;  When  right  to 
object  not  waived. 
Carson  v.  VilUige  of  Dresden,  414,  415. 
VENDOR  AND  PUBCHASEK. 

Action  to  enforce  specific  performance  of  contract  to  pur- 
chase real  estate  ;  Marketable  title. 
Heiberger  v.  Karflol,  419,  420. 

Haight,  J. 
USXTBY. 

When  retention  of  part  of  loan  by  agent  of  lender,  for  his 
own  benefit,  constitutes  usury. 
Schwarz  v.  Switzcr,  8,  9. 

DEAD  BODIES. 

Bight  to  possession  of  dead  body  for  preservation  and  burial ; 
Who  entitled  thereto ;  Action  by  mother  to  recover  for 
unauthorized  autopsy  on  body  of  deceased  son. 
Darcy  v.  Presbyterian  Hospital,  259,  260. 

BELEASE. 

Construction  and  effect  of  general  release  of  indebtedness 
under  seal ;  When  oral  evidence  may  be  given  to  show 
whether  delivery  thereof  was  absolute  or  conditional ; 
When  pleading  insufficient  to  authorize  admission  of 
such  evidence. 
Stiebel  V,  Grosberg,  266,  268. 
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DEED. 

Construction  and  effect  of  deed  executed  by  wife  to  trustee  to 
secure  amount  for  which  her  husband  might  be  liable 
as  executor  and  trustee  of  an  estate ;  When  such  deed. 
should  be  held  to  be  a  mortgage. 
NesteU  v.  Hart,  280,  282. 

MUKDER. 

Erroneous'  admission  of  evidence  tending  to  show  that 
defendant  had,  after  the  homicide,  money  previously 
in  the  possession  of  deceased ;  Confessions ;  Extent  of 
preliminary  examination  of  witness  by  whom  con- 
fessions are  to  be  proved.  (Con.  op.) 
People  V.  Kinney,  389,  398. 

STATE  SENATORIAL  AND  ASSEMBLY  DISTRICTS. 

Apportionment  at  extraordinary  session  of  1007  (chapter 
727) ;  Action  to  review  such  apportionment  not  main- 
tainable against  attorney-general,  governor,  president 
of  senate  and  speaker  of  assembly ;  Taxpayer's  action 
to  restrain  election  expenditures  about  to  be  incurred 
for  elections  under  said  statute  cannot  be  maintained ; 
Objection  that  statute  was  passed  at  extraordinary 
session  of  legislature  untenable.  (Con.  op.) 
Mutter  of  Reynolds,  430,  444. 

CONTRACT. 

When  Statute  of  Limitations  begins  to  run  against  cause  of 
action  thereon ;  Contract  to  care  for  defendant's  dece- 
dent in  consideration  of  sum  to  be  paid  to  plaintiff 
from  decedent's  estate. 
Ga  Nun  V.  Palnier,  483,  485. 

Vann,  J. 

FIXTURES. 

When  they  may  be  real  estate  as  between  grantor  and 
grantee  and  be  personal  property  as  between  the  grantor 
and  third  persons ;  When  grantee  may,  under  covenant 
of  seizin  in  deed  to  real  property,  recover  value  of 
fixtures  claimed  by  others  under  conditional  contract 
of  sale. 
Herzog  v.  Marx,  1,  3. 

FORCIBLE  ENTRY  AND  DETAINER. 

History  of  statutes  relating  thereto;  Definitions  thereof; 
Rights  of  parties ;  Actions  arising  therefrom* 
Fults  V.  Munro,  34,  39. 
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FRAUD. 

Gk>mpromiBe  of  action  for  negligence  induced  by  fraudulent 
representations  of  defendant ;  In  order  to  recover  dam- 
ages for  loss  caused  by  such  compromise  plaintiff  need 
not  show  that  she  had  a  valid  and  existing  claim  against 
defendant  at  time  of  compromise.  (Dis.  op.) 
Urtz  V.  N.  Y.  C.  &  H.  R.  R  R.  Co.,  170,  180. 
CONSTITUTIONAL  LAW. 

Change  in  grade  of  streets  and  highways  ;  Interest  on  awards 
for  damages  caused  thereby;  Constitutionality,  con- 
struction and  effect  of  statute  (L.  1910,  ch.  701)  provid- 
ing for  interest  on  such  awards;  Statute  extends  to 
awards  for  all  damages  sustained,  whether  in  the  future 
or  in  the  past. 
People  ex  rel.  Central  Trust  Co.  v.  Prendergast,  188,  190. 
PBACTICE. 

Trial ;  Beferee  must  sign  report  by  his  signature  and  not  by 
initials ;   Erroneous  entry  of  judgment  upon  referee's 
opinion. 
Smith  V.  Geiger,  806,  307. 
BAILMENT. 

Railroads;  Liability  of  railroad  company  to  passenger  for 
value  of  finger  rings  and  money  taken  from  dress  suit 
case  while  in  custody  of  trainman  of  company  to  assist 
passenger  when  changing  from  one  train  to  another. 
Hasbrouck  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  363,  367. 
HtJItDEB. 

Premeditation  and  deliberation ;   Dying  declarations,  when 
properly  admitted  in  evidence  against  accused. 
People  V.  Falletto,  494,  495. 
TELEPHONE  COMPANIES. 

May  lawfully  make  rebate  to  a  municipal  corporation,  char- 
itable institutions  and  clergymen. 
N.  Y.  Tel.  Co.  V.  Siegel-Cooper  Co.,  502,  504. 

TRIAL. 

Erroneous  direction  of   verdict;    When   evidence    presents 
question  for  the  juxy. 
Keller  v.  Halsey,  588,  589. 

Werner,  J. 

MURDER. 

Evidence  as  to  premeditation  and  deliberation  ;  When  suffi- 
cient to  warrant  submission  to  the  juxy  of  the  charge 
of  murder  in  the  first  degree  ;  When  failure  of  court  to 
instruct  jury  as  to  manslaughter  in  the  first  degree 
does  not  constitute  error. 
People  V.  Seriiuarco,  225.  226. 
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KEGLZGENCE. 

Action  to  recover  for  the  death  of  decedent,  brought  by  half- 
sister  of  decedent ;  Erroneous  admission  of  evidence 
showing   services  and  expenditures  of   decedent   for 
children  of  plaintiff. 
Murphy  v.  Erie  R.  R.  Co.,  242,  243. 

MONEY  HAD  AND  RECEIVED. 

Action  to  recover  money  claimed  to  have  been  paid  to  defend- 
ants under  a  mistake  of  fact. 
Ball  V.  Shepard,  247,  249. 

MASTER  AND  SERVANT. 

When  master  not  liable  for  injury  of  ''  lineman  "  injured  by 
fall  of  telephone  pole  which  had  been  improperly  set. 
MuUin  V.  Genesee  EL  L.,  P.  &  Gas  Co.,  275,  276. 

WILL. 

Courts  cannot  construct  a  will  or  import  valid  provisions 
therein,  when  none  are  expressed  or  implied  by  tes- 
tator; provisions  of  will  examined  and  held  insuffi- 
cient to  convey  testator's  property. 
Dreyer  v.  Reisman,  476,  478. 

WiLLARD  BaRTLEIT,  J. 
MTTRDER. 

Evidence  examined  and  held  sufficient  to  sustain  verdict  of 
conviction ;  Deliberation  as  element  of  crime  of  murder ; 
Exception  to  rulings  admitting  evidence  reviewed  and 
overruled. 
People  V.  Barnes,  77,  79. 

EVIDENCE. 

Erroneous   admission  of   testimony  against  decedent  pro- 
hibited by  section  829,  Code  of  Civil  Procedure. 
Adenaw  v.  Piffard,  122,  124. 

NEGLIGENCE. 

Irregrular  and  unexpected  explosion  of  dynamite  used  in 
blasting  for  tunnel;   When  contractors  not  liable  for 
death  of  city  inspector  caused  by  such  explosion. 
Riggs  V.  New  York  Tunnel  Co.,  129,  131. 

NEW  YOKK  (CITY  OF). 

Right  of  New  York  Central  and  Hudson  Biver  Railroad  Com- 
pany to  maintain  its  tracks  in  certain  stieets  in  the 
city  of  New  York. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  City  of  N.  Y.,  212,  216. 
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SVIDENCE. 

Opinion  evidence  of  expert  witnesses ;   Erroneous  admission 
of  opinion  of  expert  when  facts  upon  which  opinion 
was  based  were  not  stated. 
Weibert  v.  Hanan,  328,  329. 
REAL  ESTATE  BBOEJBBS. 

When  sale  of  real  estate  is  defeated  by  unreasonable  imposi- 
tion of  new  terms  by  the  vendor,  the  broker  is  entitled 
to  compensation. 
Davidson  v.  Stocky,  42i5,  424. 
MUBDEB. 

When  conviction  of  murder  in  second  de^ee  does  not  cnerate 
as  an  acquittal  of  murder  in  the  first  degree ;  Defend- 
ant in  criminal  case  who  has  moved  to  set  aside  verdict 
may  withdraw  motion  at  any  time  b*efore  it  is  decided ; 
When  plea  of  former  jeopardy  on  trial  resulting  in  ver- 
dict of  murder  in  second  degree  available  upon  trial  of 
defendant  for  murder  in  the  drst  degree. 
People  V.  McGrath,  445,  447. 

HiSCOCK,  J. 
COBFOBATIONS. 

A  stockholder  may  bring  an  action  for  himself  and  the  other 
stockholders  to  set  aside  a  transaction  consummated  in 
fraud  of  the  corporation  before  he  acquired  his  stock. 
Pollitz  V.  Gould,  11,  13. 
EaUITY. 

Vendor  and  pxirchaser;  Mutual  mistake  as  to  quantity  of 
land  sold ;  Bight  of  purchaser  to  recover  from  vendor 
for  the  deficiency  in  quantity. 
Mills  V.  Kampfe,  46,  47. 
CrVTL  SEBVICE. 

New  York  (city  of) ;  Cause  assigned  for  the  removal  of  a  per- 
son holding  a  position  in  the  classified  civil  service  of 
New  York  city  must  be  substantial. 
Matter  of  Griffin  V.  Thompson,  104,  108. 
PEED. 

Delivery  to  third  person  to  be  delivered  to  grantee  after  death 
of  grantor ;  When  title  passes  under  such  delivery. 

StonehUl  v.  Hastings,  115,  117. 
TAX. 

New  York  (city  of) ;  Construction  and  effect  of  section  35  of 

the  Bapid  Transit  Act  exempting  certain  machinery, 

fixtures  and  appurtenances  of  street   railways   from 

taxation. 

People  ex  rel.  I.  R.  T.  Co.  v.  O'Donnel,  313,  317. 

People  ex  rel.  I.  R.  T.  Co.  v.  Raymond,  313,  326. 
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EVIDENCE. 

Action  for  damages  upon  contractor's  defkult  in  building^ 
contract ;  Erroneous  admission  of  evidence  as  to  neces- 
sity  and    expense   of  work    caused   by   defendants' 
default. 
Gorham  Co.  v.  United  E.  &  C.  Co.,  342,  344. 
BAILBOAD  CORPORATIONS. 

When  ownership  of  majority  of  stock  of  one  railroad  company 
by  another  does  not  make  the  controlling  company  lia- 
ble for  the  default  or  negligence  of  the  subordinate 
company. 
Stone  V.  Cleveland,  C,  C.  &  8t.  L.  Ry.  Co.,  352,  355. 
MT7BDEB. 

Erroneous  admission  of  evidence  tending  to  show  that  defend- 
ant had,  after  the  homicide,  money  previously  in  the 
possession  of  deceased ;  Confessions ;  Extent  of  prelim- 
inary examination  of  witness  by  whom  confessions  are 
to  be  proved. 
People  V.  Kinney,  389,  391. 
RIPARIAN  RIGHTS. 

Injunction  restraining  enforcement  of  regulations  intended 
to  preserve  purity  of  a  municipal  water  supply ;  When 
injunction  should  be  modified. 
George  v.  Village  of  Chester,  898,  309. 

Chase,  J. 

WILL. 

Construction  of  foreign  will  transferring  real  property  within 
the  state ;  When  demurrer  in  action  for  construction  of 
a  will  should  be  sustained  on  ground  that  there  is  no 
practical  question  before  the  court.    (Dis.  op.) 
Monypeny  v.  Monj-peny,  90,  95. 
CRIMINAL  TRIALS. 

Power  of  trial  court  to  discharge  jury  for  failxire  to  agree ; 
Improper  discharge  of  jury  ;  When  defendant  remanded 
to  custody,  after  such  discharge  of  jury,  entitled  to  his 
liberty  on  habeas  corpus. 
People  ex  rel.  Stabile  v.  Warden,  etc.,  138,  144. 
CHATTEL  MORTGAGE. 

Failure  to  refile  mortgage  does  not  render  it  invalid  against 
creditors  of  mortgagor  if  mortgagee  takes  mortgaged 
property  into  his  possession  before  the  year  expires. 
Breeze  v.  Bayne,  206,  209. 
DEBTOR  AND  CREDITOR. 

Place  of  payment  of  indebtedness. 

Weyand  v.  Park  Terrace  Co.,  231,  233. 
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STATUTE  OF  LIMITATIONS. 

Payment  by  one  of  the  joint  and  several  makers  of  a  prom- 
issory  note   does   not  affect  the    defense   under   the 
statute  as  to  the  others. 
Hoover  v.  Hubbard,  289,  290. 

FXXBUC  SERVICE  COMMISSION. 

Jurisdiction  and  authority ;  When  city  of  second  class  has 
no  power  to  enact  ordinance  in  conflict  with  its  order. 
City  of  Troy  v.  United  Traction  Co.,  333,  334. 
MASTER  AKB  SERVANT. 

Assumption  of  risks  by  servant ;  Servant  cannot  recover  in 
common-law  action  when  it  does  not  appear  that  master 
failed  to  supply  him  with  safe  and  proper  appliances 
and  reasonably  competent  fellow-servants. 
Conyes  v.  Oceanic  Amusement  Co.,  408,  409. 
CRIMES. 

Forgery ;  Omission  to  enter  business  transactions  in  private 
books  of  account,  with  intent  to  defraud  creditors,  does 
not  constitute  crime  of  forgery. 
Pe()i)le  ex  rel.  I^5aaeson  v.  Fallon,  450,  457. 
DECEDENT'S  ESTATE. 

When  order  directing  sale  of  decedent's  real  property  for 
payment  of  his  debts  is  invalid. 
Matter  of  Easterly,  46(5,  407. 

Collin,  J. 

WILL. 

Construction  of  gift  to  life  tenant  with  power  to  give,  devise 
and  bequeath  the  same  to  <<  heirs"  of  testatrix  to  be 
selected  by  life  tenant ;  Meaning  of  term  <<  heirs  "  in 
such  case.    (Dis.  op.) 
Wallace  v.  Diehl,  156,  162. 
FBAUD. 

Compromise  of  action  for  negligence  induced  by  fraudulent 
representations  of  defendant ;  In  order  to  recover  dam- 
ages for  loss  caused  by  such  compromise,  plaintiff  must 
show  that  she  had  a  valid  and  existing  claim  against 
defendant  at  time  of  compromise. 
Urtz  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  170,  173. 

EVIDENCE. 

Action  for  breach  of  promise  of  marriage;  XXnchastity  of 
plaintiff  as  a  defense ;  Testimony  as  to  plaintiff's  good 
reputation  not  admissible  to  refute  specific  charges  and 
evidence  of  plaintiff's  unchastity 
McKane  v.  Howard,  181,  188. 
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SALE. 

Action  for  breach  of  warranty ;  When  defendant's  liability 
question  for  the  jury;  When  agreement  that  article 
purchased  might  be  exchanged,  if  not  as  warranted, 
does  not  abrogate  warranty. 
Levis  V.  Pope  Motor  Car  Co.,  402,  404. 

INSURANCE  (FIBE). 

Time  within  which  actions  upon  policies  must  be  conunenced; 
When  courts  cannot  afford  remedy ;  When  insurance 
companies  should  apply  to  legislature  for  modification 
of  standard  x>olicy. 
Heilbrunn  v.  Genuan  Alliance  Ins.  Co.,  610,  611. 


Per  Curiam. 

EMINENT  DOMAIN. 

Facts  examined,  and  held  that  questions  raised  were  deter- 
mined in  City  of  Geneva  v.  Henson,  105  N.  Y.  447. 
City  of  Geneva  v.  Henson,  54o. 

ACTION  FOB  AN  ACCOUNTING. 

Facts  examined  and  held  that  decision  below  is  correct,  but 
judgment  modified  by  directing  insertion  of  amount 
claimed  by  plaintiff,  omitted  by  some  oversight. 
Levy  V.  Popper,  552,  553. 

APPEAL. 

Court  of  Appeals  has  no  jurisdiction  of  Supreme  Court  on 
question  of  laches. 
People  ex  rel.  Merchants'  Xat.  Bank  v.  Purdy,  599. 

MANDAMUS. 

When  writ  should    issue  directing   payment  of  award  in 
street  opening  proceedings. 
Matter  of  Edelmuth  v.  Prendergast,  602. 
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